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The  American  Insurance  Co.,  of  Chicago,  v.  Butler. 

CoNTRACfT. — Documentary  Evidence. — InsirueUon  to  Find  for  Defendant. — 
Where,  in  a  suit  upon  a  contract,  the  validity  of  such  contract,  and  the 
plaintiff's  right  to  recover  tbereon,  depend,  in  any  degree,  upon  the  legal 
sufficiency  of  documentary  evidence,  it  is  the  province  of  the  court  to 
determine  the  sufficiency  in  law  of  such  evidence  ;  and  if^  in  the  opinion  of 
the  court,  it  is  not  sufficient,  the  court  may  properly  instruct  the  Jury  to 
return  a  verdict  for  the  defendant. 

Sahb. — Supreme  Court — Reversal  of  Judgment — Prarfice. — In  such  case, 
the  decision  of  the  court,  in  its  construction  of  such  documentary  evidence, 
is  a  proper  subject  of  review  in  the  Supreme  Court ;  and,  if  held  to  be 
erroneous,  it  will  entitle  the  party  a^rieved  thereby  to  a  reversal  of  the 
judgment. 

PoRviQK  Iksurakcs  Ck>MPAKiB8. — Contracts  of. — Authority  to  do  Business 
in  this  State. — Auditor  of  State.-'Where  a  foreign  insurance  company,  prior 
to  making  contracts  of  insurance  in  this  State,  has  substantially  com- 
plied with  the  provisions  of  the  act  of  December  21st,  1866, 1  R.  S.  1876,  p. 
594/*  regulating  foreign  insurance  companies  doing  business  in  this  State," 
etc.,  the  fiiilure  or  omission  of  the  Auditor  of  State  to  furnish  the  agent 
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of  such  company  witli  a  certified  copy  of  its  act  of  incorporation,  filed  by 
it  in  his  office,  as  required  by  such  act,  will  not  avoid  such  contracts,  nor 
prevent  a  recovery  by  such  company  upon  promissory  notes  taken  in 
consideration  therefor. 

From  the  Henry  Circuit  Court. 

M,  E,  Forkner  and  D,  W,  Kinsey,  for  appellant. 

HowK,  J. — In  this  action,  the  appellant  sued  the  ap- 
pellee upon  two  promissory  notes,  alleged  to  have  been 
executed  by  him  to  the  appellant.  Of  these  notes,  one 
for  the  sum  of  forty  dollars  \vas  dated  May  27th,  1873, 
and  the  other  for  the  sum  of  twelve  dollars  was  dated 
July  28th,  18734  and  each  of  the  notes  purported  to  have 
been  given  in  consideration  of  a  certain  policy  of  insur- 
ance, issued  by  the  appellant  to  the  appellee.  It  was 
alleged  by  the  appellant,  in  its  complaint,  that  the  said 
notes  were  past  due  and  wholly  unpaid,  and  judgment 
was  demanded  thereon  in  the  sum  of  seventy-five  dollars. 

The  appellee  answered  in  three  paragraphs,  in  the  first 
of  which  he  alleged,  that  he  did  not  execute  the  notes  in 
suit,  and  this  paragraph  was  verified  by  his  oath.  In  the 
second  ^paragraph  of  his  answer,  the  appellee  alleged,  in 
substance, •that,  if  the  note  in  suit  was  given  at  all,  it  was 
given  in  consideration  of  a  policy  of  insurance  against 
loss  by  fire,  issued  to  the  appellee  by  the  appellant ;  that, 
at  the  time  of  the  contract,  the  appellant  was  a  foreign 
corporation,  organized  and  incorporated  in  the  State  of 
Illinois,  and  under  tho  laws  of  that  State,  and  was  then 
and  since  a  foreign  corporation ;  that  one  William  A. 
Macy  assumed  to  act  for  the  appellant,  and  held  himself 
out  as  its  agent,  and  as  such  made  the  contract  for 
the  issuing  of  said  policy,  and  the  making  of  said  note, 
and  that  both  the  contract  for  the  issuing  of  said  policy, 
and  the  note  in  suit,  were  procured  by  and  through  the 
said  William  A.  Macy,  as  the  appellant's  agent ;  that  at 
that  time  the  said  William  A.  Macy  had  no  certificate  of 
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authority,  power  of  attorney,  commission  or  appointment 
from  the  Auditor  of  this  State,  nor  from  the  appellant, 
authorizing  him  to  make  a  contract  of  insurance  in  Henry 
county,  Indiana,  nor  had  he  filed  any  such  certificate  of 
authority,  power  of  attorney,  commission  or  appointment, 
iu  the  oflBlce  of  the  clerk  of  the  Henry  Circuit  Court;  and 
that  said  contract  of  insurance  was  made  in  H^ury  county, 
Indiana.  Wherefore  the  appellant  said  that  the  note  in 
suit  was  void. 

It  will  be  observed,  that  the  allegations  of  this  second 
paragraph  of  answer  are  applicable  only  to  one  single  note, 
and  that  thev  do  not  indicate  which  of  the  two  notes  in 
suit  the  paragraph  had  reference  to.  The  third  paragraph 
of  the  answer  contained  substantially  the  same  allegations 
of  fact  as  the  second  paragraph,  and  is  alike  indefinite  and 
nncertain  in  regard  to  which  of  the  two  notes  in  suit  it 
ivas  intended  as  a  defence.  "We  will,  therefore,  consider 
the  two  paragraphs  of  answer  to  be,  as  they  were  proba- 
bly intended,  the  second  paragraph  as  an  answer  and  de- 
fence to  the  note  for  forty  dollars,  and  the  third  paragraph 
as  an  answer  and  defence  to  the  note  for  twelve  dollars. 

To  these  two  paragraphs  of  the  appellee's  answer,  the 
appellant  replied  in  two  paragraphs,  in  substance,  as  fol- 
lows: 

1«    A  general  denial ;  and, 

2.  That  the  said  William  A.  Macy  acted  in  the  name 
of  and  for  Coggshall  &  Dickinson,  residents  at  Richmond, 
Indiana,  in  negotiating  and  soliciting  said  insurance,  who 
were  the  agents  of  the  appellant  and  were  duly  authorized, 
according  to  law,  to  act  as  such  agents,  and  who  had,  be- 
fore the  times  of  the  making  of  the  notes  in  suit,  duly  filed 
in  the  clerk's  ofiice  of  said  Henry  county,  on  the  1st  day 
of  January,  1878,  and  on  the  Ist  day  of  July,  1873,  a 
certificate  of  their  authority  to  act  for  the  appellant  and 
acknowledge  service  of  process,  as  required  by  law ;  which 
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8aid  certificates  were  filed  with  and  made  parts  of  said 

reply. 

The  issues  joined  were  tried  by  a  jury,  and,  under  the 
instruction  of  the  court,  a  verdict  was  returned  for  the  ap- 
pellee, the  defendant  below.  The  appellant's  motion  for  a 
new  trial  having  been  overruled,  and  its  exception  entered 
to  this  ruling,  judgment  was  rendered  by  the  court  on  the 
verdict,  against  the  appellant  and  in  favor  of  the  appellee, 
for  Ms  costs. 

The  only  error  assigned  by  the  appellant,  in  this  court, 
is  the  decision  of  the  circuit  court  in  overruling  its  motion 
for  a  new  trial ;  and  in  this  motion  the  only  causes  as- 
signed for  such  new  trial  were  as  follows : 

1.  The  verdict  of  the  jury  was  not  sustained  by  the 
evidence  and  was  contrary  to  law ;  and, 

2.  For  error  of  law  occurring  at  the  trial  and  excepted 
to,  in  this,  that  the  court  erred  in  its  instruction  to  the 
jury  trying  the  cause. 

The  iiwtruction  of  the  court  to  the  jury,  which  is  com- 
plained of  by  the  appellant  as  erroneous,  and  which  was 
the  only  instruction  given  by  the  court,  was  in  these  words : 

"  The  jury  will  return  a  verdict  for  the  defendant.'' 

Did  the  court  err  in  thus  instructing  the  jury  trying  this 
cause,  upon  the  evidence  introduced,  to  return  a  verdict 
for  the  appellee?  This  is  the  only  question  in  this  case 
for  the  decision  of  this  court ;  and  it  seems  to  us  that  this 
question  must  be  answered  in  the  afiSrmative.  The  appel- 
lee has  not  favored  this  court  with  any  brief  or  argument 
in  support  of  the  rulings  of  the  court  below;  and  we  are, 
therefore,  wholly  dependent  upon  the  exhaustive  brief  of 
appellant's  counsel,  for  such  information  as  we  have  in  re- 
gard to  the  grounds  of  those  rulings. 

There  are  cases  in  which  the  court  before  whom  the 
cause  may  be  tried  may  very  properly  instruct  the  jury  to 
return  a  verdict  for  the  one  party  or  the  other,  without 
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usurping  in  any  manner  the  province  of  the  jury,  and 
simply  in  the  discharge  of  the  court's  own  duty.  Where,  as 
in  this  case,  the  validity  of  the  contracts  in  suit  and  the 
plaintiff's  right  to  recover  thereon  depend,  in  any  degree, 
upon  the  legal  sufficiency  of  documentary  evidence,  it  is 
the  peculiar  province  of  the  court  to  determine  the  suffi- 
ciency in  law  of  such  evidence ;  and  if  the  court  should  be 
of  the  opinion  that  such  documentary  evidence  was  not  suf- 
ficient in  law  to  show  the  validity  of  the  contracts  in  suit, 
and  the  plain tff's  right  to  recover  thereon,  the  court  may 
properly  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant. Steinmetz  v.  Wingaie^  42  Ind.  674 ;  Dodge  v.  Gay- 
lord^  53  Ind.  365 ;  Moss  v.  The  Witness  Printing  Co.^  64 
Ind.  125.  In  such  a  case,  the  decision  of  the  court,  in  its 
construction  of  such  documentary  evidence,  is  a  proper  sub- 
ject of  review  in  this  court ;  and,  if  held  to  be  erroneous,  it 
will  entitle  the  party  aggrieved  thereby,  upon  a  proper  as- 
eignment  of  error,  duly  saved,  to  a  reversal  of  the  judg^ 
ment. 

On  the  trial  of  this  cause,  the  appellant  showed  by  the 
uncontradicted  evidence  of  William  A.  Macy,  mentioned 
in  the  appellee's  answers,  that  in  negotiating  with  the  ap- 
pellee for  the  insurance  of  his  property,  for  which  the 
notes  in  suit  were  given,  the  said  Macy  acted  "  as  a  solici- 
tor for  the  Messrs.  Coggshall  &  Dickinson,  and  transacted 
the  business  for  them  and  in  their  name."  The  appellant 
then  gave  in  evidence  the  certificates  of  authority,  men- 
tioned in  and  filed  with  the  appellant's  reply  to  the  appel- 
lee's answers.  These  certificates  of  authority  were  issued 
by  the  Auditor  of  State  of  this  State,  under  his  hand  and 
the  seal  of  his  office,  and  differed  each  from  the  other 
only  in  date  and  in  the  period  of  time  covered  thereby. 
These  certificates  authorized  Coggshall  A  Dickinson,  as  the 
appellant's  agents  for  said  county  of  Henry,  to  transact  the 
bosiuess  of  insurance  for  the  appellant,  as  its  agents,  at  the 
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times  when  the  contracts  of  inBurance  with  the  appellee, 
for  which  his  notes  in  suit  in  this  action  were  given  by 
him  to  the  appellant,  were  made  and  entered  into.  In 
each  of  said  certificates,  it  was  certified  by  the  Auditor  of 
State,  that  the  appellant  had  "fully  complied  with  the 
provisions  of  *  An  act  regulating  foreign  insurance  compa- 
nies doing  business  in  this  State,' "  etc.,  approved  Decem- 
ber 2l8t,  1865. 

In  section  1  of  the  said  act  of  December  2l8t,  1865,  it  is 
provided  "  That  it  shall  not  be  lawful  for  any  agent  or 
agents  of  any  insurance  company,  incorporated  by  any 
other  State  than  the  State  of  Indiana,  directly  or  indirectly, 
to  take  risks  or  transact  any  business  of  insurance  in  this 
State,  without  first  producing  a  certificate  of  authority 
from  the  Auditor  of  State ;  and  before  obtaining  such  cer- 
tificate, such  agent,  or  agents,  shall  furnish  the  said  audi- 
tor with  a  statement,  under  oath,  of  the  president  or 
secretary  of  the  company  for  which  he  and  they  may 
act,  which  statement  shall  show:         *      *      *      *        * 

^^  Fourieevth.  The  act  of  incorporation  of  such  com- 
pany." 

Near  the  close  of  the  same  section,  it  is  further  provided, 
that  '^  the  agent  or  agents  obtaining  such  certificates  shall 
file  the  same,  together  with  a  certified  copy  of  the  state- 
ment on  which  it  was  obtained,  in  the  ofKce  of  the  clerk 
of  the  circuit  court  of  the  county  in  which  such  agency 
is  established,  both  of  which  documents  shall  be  carefully 
preserved  for  public  inspection  by  said  clerk."  1  R.  S. 
1876,  p.  5W. 

The  record  of  this  cause  shows,  that  both  the  certifi- 
cates of  authority  issued  by  the  Auditor  of  State  to 
Coggshall  &  Dickinson,  and  copies  of  the  statements  on 
which  said  certificates  were  obtained,  certified  by  the  audi- 
tor to  be  true  and  correct  copies,  were  duly  filed  in  the 
oflBce  of  the  clerk  of  the  circuit  court  of  Henry  county. 
Upon  their  face,  however,  both  of  these  certified  copies 
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of  the  statements  seem  to  be  imperfect  and  incomplete 
in  this,  that  they  do  not  contain  certified  copies  of  the 
appellant's  act  of  incorporation,  as  the  statute  evidently 
contemplates  they  should.  This  imperfection  in  the  copies 
filed  was  caused  by  the  act  of  the  Auditor  of  State,  and 
not  by  any  omission  of  the  appellant  or  its  agent.  This  is 
shown  by  the  certificates  of  authority  issued  by  the  audi- 
tor, wherein  it  is  certified  that  the  appellant  had  furnished 
such  auditor  with  "  a  duly  authenticated  copy  of  its  act 
of  incorporation."  We  learn  from  the  brief  of  the  appellant's 
counsel  in  this  court,  that,  on  the  trial  of  this  cause,  the 
appellee  assumed  the  position  that  because  the  copies  of 
the  statement,  on  file  in  the  clerk's  oflice  of  the  Henry 
Circuit  Court,  failed  to  contain  a  copy  of  the  appellant's 
act  of  incorporation,  as  they  certainly  ought  to  have  done 
under  the  express  terms  of  the  statute,  therefore,  both 
the  contracts  of  insurance  issued  to  the  appellee  in  this 
ease,  and  his  notes  given  in  pursuance  and  in  considera- 
tion of  said  contracts,  were  absolutely  illegal  and  void. 
It  would  seem,  as  no  other  objection  has  been  pointed  out, 
and  none  other  is  manifest,  in  or  to  the  said  copies  of  state^ 
ments  or  said  certificates  of  authority,  the  circuit  court 
must  have  sustained  the  appellee's  position  on  the  trial,  and 
had  therefore  instructed  the  jury  trying  this  cause  to  re- 
turn a  verdict  for  the  appellee,  the  defendant  below. 

We  can  not  adopt  or  approve  of  a  construction  of  the 
provisions  of  the  statute,  above  quoted,  which  would  pun- 
ish the  appellant  by  avoiding  its  contracts,  for  the  mere 
failure  or  omission  of  the  Auditor  of  State  to  furnish  the 
appellant's  agents  with  a  certified  copy  of  its  act  of  in- 
corporation, which,  it  appears,  the  appellant  had  fur- 
nished to  such  auditor.  It  will  be  observed  that,  by  the 
express  terms  of  the  statute,  the  legality,  and  of  course 
the  validity,  of  a  contract  of  insurance  made  in  this  State 
by  the  agent  or  agents  of  an  insurance  company  incorpo- 
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rated  by  any  other  State  than  this  State,  depend  solely 
upon  the  production  by  such  agent  or  agents,  of  "  a  cer- 
tificate of  authority  from  the  Auditor  of  State."  The  rec- 
ord shows  that  the  appellant's  agents  had  produced  and 
tiled,  in  the  proper  clerk's  office,  the  necessary  certificates 
of  authority  from  the  Auditor  of  State,  which  authorized 
them  to  make  the  contracts  of  insurance  for  which  the 
appellee  gave  his  notes  now  in  suit.  The  record  further 
shows  that  the  appellant's  agents  had  also  filed,  in  the  proper 
clerk's  office,  such  certified  copies  of  the  statements  as  the 
Auditor  of  State  had  furnished  to  them,  before  such  contracts 
of  insurance  were  made  and  the  notes  in  suit  were  given.  It 
seems  to  us  that  the  certificates  of  authority  and  certified 
copies  of  statements,  and  the  filing  of  the  same  in  the  proper 
clerk's  office,  showed  a  substantial  compliance  by  the  appel- 
lant and  its  agents  with  the  requirements  of  the  statute  above 
quoted  ;  and  that,  in  such  a  case,  we  ought  not  to  hold 
that  the  coni^racts  of  insurance,  and  the  notes  now  in  suit, 
merely  because  the  Auditor  of  State  had  failed  to  fur- 
nish the  appellant's  agents,  as  he  ought  to  have  done  un- 
der the  statute,  with  a  certified  copy  of  the  appellant's 
act  of  incorporation,  were  and  are  illejSfal  and  void. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
court  erred  in  its  instruction  to  the  jury  to  return  a  ver- 
dict for  the  appellee,  and  that,  for  this  error  of  law,  the 
appellant's  motion  for  a  new  trial  ought  to  have  been 
sustained. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
motion  for  a  new  trial,  and  for  further  proceeding's  in 
accordance  with  this  opinioiL 
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Webster  et  ux.  v.  Bebinger. 

Bkal  Estate.  Action  to  HKcoy vbl,— Defences  —Harmless  Ruling  on  De- 
murrer,— All  deiencefi,  legal  and  equitable,  are  admissible  in  evidence 
under  the  general  denial,  io  actions  to  recover  real  estate  ;  and,  therefore, 
the  ruling  on  a  demurrer  to  a  special  paragraph  of  answer  is  not  available 
as  error,  if  the  answer  of  general  denial  be  also  pleaded. 

Verdict. — General  and  Special. —  Venire  de  Novo. — Where  there  is  both  a 
general  and  special  verdict,  error  in  refusing  to  strike  out  the  former- is 
not  available,  if  the  latter  be  sufficient ;  and  in  such  case  a  venire  de  novo 
should  be  refused. 

Same. —  Will. — Sale  by  Guardian,  of  Wards  Land^  after  Majority — Adverse 
Possession — Estojtjpel. — A  testator,  by  his  last  will,  devised  certain  lands 
to  his  granddaughter,  **to  be  held  in  trust  for  her  benefit  by  J.  L.  S.» 
until "  she  should  "  arrive  at  the  age  of  thirty  ynrs,  or  "  should  be  mar- 
ried. Such  trustee,  having  duly  qualified  as  her  guardian  also,  and  as 
such  having  possession  and  control  of  the  land  devised,  petitioned  for  and 
obtained  an  order  of  the  proper  court  for  the  sale  thereof  as  guardian, 
and,  although  she  had  already  arrived  at  the  age  of  twenty-one  years,  he 
duly  sold  the  lands,  received  the  purchase-money  therefor,  reported  the 
aale  to  the  court,  obtained  its  approval  of  the  sale,  secured  an  order  of 
court  to  convey  the  land,  conveyed  the  same  accordingly  by  a  deed  ap- 
proved by  the  court,  made  report  of  his  doings  as  such  guardian,  ac- 
counted to  the  ward  for  the  whole  of  her  estate,  including  such  purchase- 
money,  and,  having  settled  with  her  and  taken  her  receipt,  was  finally 
diacharged  by  the  court.  She  having  bsought  an  action  against  a 
grantee  of  the  purchaser  at  such  guardian's  sale,  to  recover  such  land, 
there  was  a  special  finding  of  the  foregoing  facts,  and  also  that  the  defend- 
ant had  been  in  peaceable  adverse  possession  for  seven  years,  and  also 
that  a  motion  by  her  to  set  aside  the  guardian's  final  report  had  been 
denied. 

Heldj  that  the  defendant  should  recover. 

From  the  Dearborn  Circuit  Court. 

E,  P.  Feiris  and  TV.  W.  Spencer^  for  appellants. 
J.  D.  Haynes  and  J.  K,  Thompson^  for  appellee. 

BiDDLE,  J. — Complaint  by  Lydia  A.  Webster  and  James 
G.  Webster,  her  husband,  in  the'  usual  statutory  form, 
against  Abraham  Bebinger,  to  recover  the  possession  of 
real  estate.  Answer  in  general  denial,  and  several  special 
paragraphs.    We  need  not  particularly  notice  the  latter, 
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as  all  the  defences  therein  stated  are  .covered  by  the 
general  denial.  Trial  by  jury  ;  special  and  general  verdict 
for  the  defendant.  The  plaintiff  moved  to  strike  out  the 
general  verdict ;  jmotion  overruled  ;  exceptions.  Motion  for 
a  venire  de  novo  overruled  ;  exceptions.  Motion  for  a  new 
trial  overruled ;  exceptions ;  judgment  for  defendant ; 
appeal. 

The  appellant  complains  of  certain  rulings  in  over- 
ruling demurrers  to  several  of  the  special  paragraphs  of 
answer.  They  show  no  available  error.  Under  the 
denial,  the  defendant  had  a  right  to  give  in  evidence 
every  defence  to  the  action  that  he  had,  either  legal  or 
equitable.  Section  596.  This  has  been  so  often  decided, 
that  we  do  not  cite  authorities  in  support  of  the  rule. 

No  error  was  committed  in  refusing  to  strike  out  the 
general  verdict,  if  the  special  verdict  is  sufficient ;  and,  if 
the  special  verdict  is  sufficient,  it  was  not  error  to  refuse 
to  grant  a  venire  de  novo.     Berlin  v.  Oglesbee^  65  Ind.  308. 

This  brings  us  to  the  merits  of  the  case,  as  presented  by 
a  motion  for  a  new  trial. 

The  plaintiffs  claim  title  to  the  land  in  the  right  of 
Lydia  A.  Webster,  nee  Lydia  A.  Fletcher.  The  husband, 
James  G.  Webster,  is  joined  with  her  in  the  action,  nomi- 
nally. Lydia  claims  title  under  a  clause  in  the  will  of 
Henry  J.  Bowers,  her  grandfather,  in  the  following 
words  : 

"  To  her  daughter,  Lydia  Ann  Fletcher,  I  will,  devise  and 
bequeath  fifty  acres  of  land  oft'  of  the  south  end  of  the  tract 
of  land  now  owned  by  me  in  Sparta  township,  Dearborn 
county,  Indiana ;  being  part  of  lots  JTos.  three  (3)  and 
four  (4)  of  section  sixteen,  township  six,  range  three. 
The  same  to  be  held  in  trust  for  her  benefit,  by  John  L. 
Thiebaud,  until  the  said  Lydia  Ann  shall  arrive  at  the 
age  of  thirty  years,  or  shall  be  joined  in  marriage  by  and 
with  the  consent  of  the  said  Thiebaud,  or  my  son,  Isaiah 
A.  Bowers." 
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That  Lydia  Aim  took  title  to  the  lands  under  the 
will  of  her  grandfather,  and  that  they  are  the  lands  in 
contniversy,  are  questions  not  in  dispute  between  the 
parties. 

The  defendant  claims  title  to  the  land,  as  follows; 
John  L.  Thiebaud,  made  the  trustee  of  Lydia  Ann  in 
the  will,  was  also  nominated  by  the  testator  as  one  of  the 
executors  of  the  will,  which  was  regularly  probated. 
Thiebaud  was  also  regularly  appointed  guardian  of  Lydia 
Ann,  gave  bond,  and  accepted  the  trust.  As  guardian  of 
her  property,  he  made  application  to  the  proper  court  to 
sell  the  lauds  of  his  ward  for  her  education  and  support. 
The  application  was  granted,  the  sale  ordered  and  made, 
and  the  land  sold  to  Jacob  E.  Thompson.  The  sale  was 
confirmed  by  the  court,  and  the  land  conveyed  to  Thomp- 
son by  the  guardian's  deed,  and  afterwards  sold  and  con- 
veyed by  Thompson  to  Abraham  Bebinger,  the  defendant* 
The  sale  and  conveyance  from  Thompson  to  the  defendant 
are  not  controverted.  The  only  question  in  dispute  between 
the  parties,  therefore,  is  the  validity  of  the  guardian's  sale 
to  Thompson. 

The  special  verdict  finds  the  following  fact«  : 

That  on  the  25th  day  of  July,.1867,  John  L.  Thiebaud 
was,  by  the  court  of  common  pleas  of  Dearborn  county, 
appointed  guardian  of  the  plaintift",  Lydia  A.  Fletcher, 
now  Lydia  A.  Webster ;  that  on  the  25th  day  of  July, 
1867,  said  guardian  filed  in  said  court  his  petition  as  such 
guardian,  praying  said  court  to  make  an  order  directing 
the  sale  of  the  land  of  his  said  ward ;  that,  said  guardian 
having  caused  said  real  estate  to  be  appraised  by  two  dis- 
interested freeholders  of  the  county,  and  having  executed  / 
his  bond  according  to  law,  for  the  faithful  performance  of  / 
his  trust,  the  said  court  made  an  order  directing  the  sale 
of  said  real  estate  at  private  sale ;  that  afterwards,  on 
the  31st  day  of  January,  1868,  said  real  estate  remaining 
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unsold,  on  application  of  said  guardian  the  court  ap- 
pointed two  disinterested  freeholders,  who  appraised  the 
same,  and  the  court  made  an  order  directing  said  guardian 
to  sell  said  real  estate  at  private  sale;  that  notice  of  the 
time,  place,  and  terms  of  said  sale  was  given  by  said  guar- 
dian«  as  required  by  said  order,  and,  in  pursuance  of  said 
notice,  said  guardian  sold  said  real  estate  to  Jacob  £. 
Thompson  for  eleven  hundred  and  fifty  dollars,  which 
amount  was  duly  paid  by  said  Thompson  to  said  guardian  ; 
that  on  the  16th  day  of  February,  1869,  said  guardian 
made  report  of  said  sale  to  said  court,  which  report  was 
approved  and  confirmed,  and  said  guardian  ordered  by  said 
court  to  convey  said  lands  by  deed  to  said  purchaser ;  that 
afterwards  said  guardian,  in  pursuance  of  said  order, 
conveyed  said  lands  by  deed  to  Jacob  E.  Thompson,  the 
purchaser,  which  deed,  on  the  25th  day  of  April,  1870, 
was  examined  and  approved,  and  such  approval  endorsed 
on  said  deed,  and  signed  by  the  judge  of  said  court,  and 
recorded  amongst  the  records  of  deeds  in  said  county  of 
Dearborn,  on  the  26th  day  of  April,  1870 ;  that  said 
Thompson  took  immediate  possession  of  said  lands  under 
said  deed,  and  held  the  same  as  owner,  until  the  27th 
day  of  January,  1871,  at  which  date  he  sold  and 
conveyed  said  lands  to  said  Bebinger,  and  put 
him  in  possession  of  the  same,  in  good  faith ;  that  the  de- 
fendant, Bebinger,  paid  Thompson  for  the  same  sixteen 
hundred  dollars,  the  full  value  thereof;  that  said  Bebinger 
has  ever  since  occupied  and  held  said  lands  as  owner 
thereof  to  the  present  time,  by  virtue  of  his  said  purchase 
from  Thompson,  and  has  made  permanent  improvements 
thereon  to  the  value  of  four  hundred  dollars;  that  Lydia 
A.  Webster  arrived  at  the  age  of  twenty-one  years  on  the 
17th  day  of  April,  1868,  and  remained  unmarried  until  the 
80th  day  of  November,  1875,  when  she  intermarried  with 
James G.  Webster,  her  co-plaintiff;  thatllenry  J.Bowera, 
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by  his  will,  devised  to  the  said  Lydia  A.  Webster  fifty 
acres  otf  the  south  end  of  lots  n amber  three  and  four  in 
section  sixteen,  township  six,  range  three,  being  the  land 
iu  controversy,  and  owned  by  said  Bowers  at  the  time  of 
bis  death,  which  occurred  January  28d,  1866 ;  that,  after 
the  death  of  said  Bowers,  John  L.  Thiebaud  took  posses- 
sion of  said  lands  as  the  guardian  of  said  Lydia,  and  con- 
tinaed  to  occupy  or  rent  the  same,  until  they  were  sold  to 
the  said  Thompson  as  aforesaid,  and  that  they  are  the 
identical  lands  sold  to  said  Bebinger,  and  ever  since  that 
time  occupied  by  him  as  aforesaid  ;  that  said  John  L:  Thie- 
baud, as  guardian  of  Lydia  A.  Webster,  from  time  to 
time,  during  the  continuance  of  said  guardianship,  made 
reports  to  said  court  of  his  doings  in  the  execution  of  his 
trust,  as  said  guardian,  and  on  the  1st  day  of  March, 
1876,  said  guardian  submitted  to  the  Dearborn  Circuit 
Court  a  final  report  and  settlement  of  his  accounts  and 
doings,  in  the  execution  of  his  trust  as  such  guardian, 
which  report  and  final  settlement  on  said  day  were  by 
said  court  approved,  and  said  guardian  discharged  from 
said  trust ;  that  said  guardian  accounted  to  his  said  ward 
for  all  the  purchase-money  of  said  land,  and  interest 
thereon,  and,  after  the  said  Lydia  was  twenty-one  years  of 
age,  finally  settled  with  her,  and  as  such  guardian  took 
her  receipt  in  full,  on  the  30th  day  of  November,  1875 ; 
that  on  the  81st  day  of  March,  1876,  the  said  Lydia  A. 
Webster  filed  her  motion  in  the  Dearborn  Circuit  Court, 
to  set  aside  and  vacate  said  final  settlement  so  made  by 
her  guardian,  on  account  of  error  therein,  as  unjust  and 
improper, — ^that  said  guardian  wrongfully  sold  said  land, 
in  violation  of  his  trust,  and  whoUv  failed  to  account  to 
ber,  claiming  two  thousand  dollars  damages  ;  that  on  the 
hearing  of  said  motion,  on  the  11th  day  of  January,  1877, 
the  said  court  overruled  said  motion,  and  ordered  that  said 
final  report  and  settlement  of  said  guardian  be  approved 
and  confirmed. 
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The  appellants  allege  two  grounds  against  the  validity 
of  said  guardian's  sale : 

1.  Because  Lydia  A.  Webster,  who  owned  the  land  at 
the  time  the  sale  was  made,  was  of  age ;  and, 

2.  Because  the  court  made  an  order  of  sale  of  said  land 
without  any  petition  by  the  guardian  asking  for  the  sale 
thereof. 

What  effect  the  first  objection  above  stated  might  have 
had  upon  the  guardian's  sale,  if,  after  she  became  of  age, 
she  had  objected  to  it,  we  do  not  inquire;  but  we  think, 
after  the  sale  was  made  with  her  full  knowledge,  without 
objection;  and  after  she  had  knowingly  received  the  pur- 
chase-money of  the  land;  and  after  the  guardian  had 
made  his  settlement  with  the  court,  which  was  approved 
and  confirmed;  and  after  she  had  sought  a  review  of  the 
said  settlement,  for  the  alleged  wrongful  sale  thereof,  and 
the  case  had  been  adjudged  against  her;  and  after  the 
defendant  and  his  vendor,  the  purchaser  at  the  guardian's 
sale,  had  held  continued  and  peaceable  adverse  possession 
to  her  during  more  than  seven  years  before  this  action  was 
commenced; — the  objection  has  no  validity. 

The  second  objection  taken  above  does  not  exist  in  fact. 
The  special  verdict  finds  that  such  petition  was  filed ;  and, 
npon  looking  into  the  evidence,  we  find  such  petition  was 
introduced  at  the  trial  as  evidence.  Besides,  in  an,  attack 
upon  such  guardian's  proceedings  collaterally,  it  would  be 
presumed  that  such  petition  had  been  filed,  whether  it  was 
shown  in  evidence  or  not. 

The  special  verdict  finds  all  the  facts  necessary  to  deter- 
mine the  case,  the  law  upon  which  is  with  the  appellee. 
The  judicial  proceedings  upon  the  guardian's  sale  and  re- 
port, and  its  confirmation,  the  conveyance  to  the  purchaser, 
the  purchaser's  conveyance  to  the  appellee,  constitute,  by 
legal  construction,  a  title  to  the  lands  in  the  appellee ;  and 
the  adverse  possession  in  the  appellee  for  five  years,  under 
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the  fourth  clause  of  section  211,  constitutes  a  bar  to  the 
action.  The  motion  to  ^rike  out  the  general  verdict,  and 
the  motion  for  a  vmire  de  novOj  were  properly  overruled. 
The  evidence  supports  the  verdict. 

See  the  following  authorities:  Morris  v.  Stewart^  14 
Ind.  334 ;  VaU  v.  Halton,  14  Ind.  844 ;  Davidson  v.  Lindsay^ 
16  Ind.  186 ;  The  State  v.  Clark,  28  Ind.  138 ;  Dequindre  v. 
WUliamSj  31  Ind.  444 ;  Maxwell  v.  Campbell,  45  Ind.  360 ; 
Worthington  v.  Dunkin,  41  Ind.  515 ;  Barnes  v.  Bartlett,  47 
Ind.  98 ;  Holland  v.  The  State,  ex  rel,  48  Ind.  391 ;  Voiles  v. 
Beard,  58  Ind.  510 ;  Locke  v.  Barbour,  62  Ind.  577 ;  Hat- 
field V.  Jackson,  50  Ind.  507. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  Hay  term,  1880. 
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SuFKBHE  CoTrRT.—  Weight  of  Evidence,— Praciiee, — The  Supreme  Court  will 
not  disturb  a  verdict,  upon  the  mere  weight  of  the  evidence. 

SyiDsircE  —^Attorney. — The  testimony  of  a  witness  that  the  plaintiff,  in 
whose  behalf  he  is  testifying,  employed  him  to  bring  a  certain  actios 
and  autnorized  him  to  employ  assistance,  goes  to  prove  a  fact  and  not  a 
mere  statement  or  declaration  of  the  plaintiff;  nor  is  the  evidence  rendered 
incompetent  by  the  fact  that  the  witness  had  not  been  admitted  to  prac- 
tise as  an  attorney. 

Sahb. — HypotheHcal  Case. — Where  there  is  evidence  tending  to  establish  a 
hypothesis  assumed  in  a  question  propounded  to  a  witness,  this  is  sufficient 
to  justify  the  admission  of  the  evidence  sought  to  be  elicited  by  such  ques- 
tion, as  the  jury  must  determine  ultimately  wheth^  the  hypothesis  is 
established. 

iHSTRUcnoir. — Emdence  of  Agreement. — Where  there  is  no  direct  evidence 
in  a  case  establishing  an  agreement,  but  there  is  evidence  which,  if  true, 
tends  to  prove  such  agreement,  it  is  not  error  for  the  court  to  instruct  the 
jury  that  "  if  there  was  an  agreement,''  etc.,  *'  then  your  verdict  should 
be,"  etc. 
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iFrom  the  Hendricks  Circuit  Court. 

C.  C.  Nave,  for  appellants. 

T,  J.  Gofer  and  N.  M.  Taylor,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee,  against 
the  appellants,  the  complaint  stating,  in  substance,  that  the 
plaintiff  employed  the  defendants,  who  were  attorneys  en- 
gaged in  the  practice  of  law,  under  the  firm  name  and 
style  of  Nave  &  Son,  to  assist  in  the  prosecution  of  a 
certain  action  by  her  against  one  William  T.  Walton,  in 
the  Hendricks  Circuit  Court,  for  which  services  the  de- 
fendants were  to  have  a  reasonable  compensation,  which 
the  plaintiff  alleged  was  the  sum  of  J50 ;  that  the  defend- 
ants, assisted  in  the  prosecution  of  said  action,  in  which  the 
plaintiff  recovered  the  sum  of  $750,  the  action  being  for 
the  breach  of  a  contract  for  marriage;  that  the  defendants 
have,  as  such  attorneys,  collected  from  Walton  the  amount 
of  the  judgment  thus  recovered  by  her  against  him,  and 
have  retained  in  their  possession  two  hundred  and  twenty 
dollars  thereof,  which  they  have  failed  to  account  for  or 
pay  to  the  plaintiff,  though  often  demanded,  etc. 

Issue ;  trial ;  verdict  and  judgment  for  the  plaintiff. 

The  error  assigned  is  upon  the  overruling  of  a  motion 
made  by  the  appellants  for  a  new  trial. 

The  case  turned,  in  a  great  measure,  upon  the  amount  to 
which  the  appellants  were  entitled  for  their  services  in  the 
action  mentioned  in  the  complaint ;  and,  from  the  amount 
found  for  the  plaintiff,  the  jury  must  have  allowed  the  de- 
fendants, for  such  services,  something  over  one  hundred 
dollars.  The  evidence  tended  to  sustain  the  verdict, 
though  in  it  there  was  considerable  conflict. 

We  can  not,  in  accordance  with  well  settled  principles, 
disturb  the  verdict  upon  the  evidence.  We  proceed,  there- 
fore, to  consider  the  other  grounds  upon  which  it  is  claimed 
that  a  new  trial  should  have  been  granted. 

On  the  trial  of  the  cause,  at  the  proper  time,  the  plain- 
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tift*  introduced  as  a  witness  on  her  behalf,  one  Augustus 
T.  Stone,  and  put  to  him  the  following  question :  "  Did 
you  see  the  plaintift'  in  this  suit  before  you  called  at  the 
office  of  the  defendants  in  Danville,  in  April,  1875,  and,  if 
so,  what  was  said  by  plaintiff  to  you  in  regard  to  bringing 
a  suit  against  one  Walton  for  breach  of  marriage  con- 
tract?" This  question  was  objected  to  by  the  defendants 
on  the  ground  of  "illegality  and  irrelevancy;"  but  the 
objection  was  overruled,  and  the  witness  answered  that 
"  the  plaintiff  did,  in  the  month  of  April,  1875,  employ 
him  to  bring  a  suit  for  her  against  one  William  T.  Wal- 
ton, to  recover  damages  for  a  breach  of  marriage  contract, 
and  authorized  him  to  employ  some  attorney  in  Danville 
to  assist  him  in  bringing  and  prosecuting  said  suit ;  and 
that  he  did  afterward  call  at  the  office  of  the  defendants 
in  Danville,  and  then  and  there  employed  them  to  assist 
him  in  bringing  and  prosecuting  said  suit  in  the  Hendricks 
Circuit  Court,  in  favor  of  the  plaintiff  and  against  William 
T.  Walton ;  and  that  defendants  were  to  draft  the  com- 
plaint and  assist  in  trying  the  case,  for  which  they  were  to 
have  a  reasonable  fee ;  witness  was  to  hunt  up  the  evi- 
dence in  said  cause,  and.  learn  from  the  witnesses  what  they 
would  swear  on  the  trial ;  was  to  marshal  the  evidence  and 
do  all  the  work  out  of  court-room,"  etc. 

It  is  claimed,  as  we  understand  the  brief  of  counsel  for  the 
appellants,  that  this  evidence  was  objectionable  because  the 
plaintiff  could  not  give  in  evidence  her  own  statements  or 
declarations  ;  and  because  the  witness  was  not  an  attorney 
admitted  to  practice  in  any  of  the  courts  of  record  of  the 
State.  The  evidence  of  the  witness  did  not  go  to  prove  a 
mere  declaration  or  statement  of  the  plaintiff*,  but  a  fact, 
viz.,  that  the  plaintiff  employed  the  witness  to  bring  the 
action  mentioned,  and  authorized  him  to  employ  assist- 
ance. 

As  to  the  point  that  the  witness  was  not  an  admitted 
Vol.  LXX.— 2 
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attorney,  it  is  sufficient  to  say,  that  this  was  not  made  a 
a  ground  of  objection  to  the  testimony;  but,  had  it  been, 
it  is  not  perceived  how  the  evidence  could  be  thereby  ren- 
dered incompetent. 

Stone  testified  to  some  other  matters  not  necessary  to 
be  stated  in  detail,  over  the  objection  of  the  defendants 
on  the  ground  of  "illegality  and  irrelevancy;"  but  we 
think  the  testimony  was  clearly  relevant,  and  do  not  per- 
ceive that  it  was  in  any  respect  illegal. 

The  plaintiff  was  introduced  as  a  witness  in  her  own  be- 
half, and  testified  to  certain  matters,  over  the  objection  of 
the  defendants,  on  the  ground  that  the  testimony  was  ''in- 
competent." No  ground  on  which  the  testimony  was  in- 
competent was  pointed  out,  and  we  are  of  opinion  that 
none  existed.  Certain  other  testimony  was  given  by  the 
plaintiff*,  over  the  objection  of  the  defendants,  without 
any  ground  of  objection  being  pointed  out  further  than 
that  it  was  not  "  competent  or  proper."  "We  see  nothing 
objectionable  in  the  evidence. 

Certain  questions  were  put  to  witnesses,  for  the  purpose 
of  ascertaining  the  value  of  the  defendants'  services  in  the 
case  mentioned,  if  a  certain  hypothesis  assumed  in  the 
questions  should  be  found  established ;  and  these  questions 
were  objected  to  on  the  ground  that  the  hypothesis  had 
not  been  proved.  But  there  was  evidence  tending  to  es- 
tablish the  hypothesis,  and  this  was  sufficient  to  justify 
the  evidence.  The  jury  were  to  determine  ultimately 
whether  or  not  the  hypothesis  was  established.  Davis  v. 
The  State,  35  Ind.  496. 

The  appellants  objected  and  excepted  to  the  instructions 
of  the  court,  but  in  their  brief  have  pointed  out  no  ob- 
jection to  any  of  them,  except  the  following,  viz. : 

"  If  there  was  an  agreement  between  the  defendants, 
and  Stone,  that  the  whole  fee  was  to  be  $200,  and  it 
was   to  be  equally  divided  between  them,   your  verdict 
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should  be  for  the  plaintift'  for  $120,  and  interest."  The 
objection  made  to  this  instruction  is,  that  "  there  was  no 
evidence  given  on  the  trial  of  said  cause  that  there  was 
an  agreement  made  by  and  between  the  defendants  and 
Stone,  that  the  whole  fee  was  to  be  $200." 

There  may  have  been  no  direct  evidence  establishing 
such  agreement ;  but  there  was  evidence  which,  if  true, 
tended  to  prove  such  agreement,  and  from  which  it  might 
have  been  inferred.  Thus,  the  plaintiff  testified,  "  that 
defendants  then  told  her  that  they  had  entered  a  lien  on 
the  record  of  the  court  for  two  hundred  dollars,  for  their 
fee  and  Stone's  fee,  in  her  suit  against  William  T.  Walton, 
and  that  Stone  was  to  have  one-half  of  the  two  hundred 
dollars,"  etc.  ' 

There  was  other  similar  testimony  in  the  cause. 

We  find  no  error  ii)  the  record.  -^ 

The  judgment  below  is  aflirmed,  with  costs.  i 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880. 


I 

Fisher  v.  Von  Behren. 

PsoifissoBY  KoTi.— PayoAfe  in  Bank. — Fraud.-^Negligence. — ^Ono  who 
negligently  executes  a  proraisBory  note  pa3rable  in  bank,  in  the  belief  that 
he  is  signing  a  simple  contract,  is  liable  thereon  to  an  innocent  holder, 
though  fraud  was  practised  upon  him  in  obtaining  his  signature. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobey  and  W.  W.  Woollen,  Jr.,  for  appellant. 
C.  Swing  and  J.  K.  Ewing,  for  appellee. 

KiBLAGK,  J. — The  complaint  in  this  case  was  by  Joseph 
Fisher,  against  Heinrich  Von  Behren  upon  a  promissory 
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note  purporting  to  have  been  executed  by  the  latter,  and 
payable  to  one  £.  E.  Jones  at  the  First  National  Bank  of 
Indianapolis,  for  the  sum  of  four  hundred  dollars,  and 
averred  to  have  been  assigned  to  the  plaintiff,  before  matu- 
rity, by  indorsement  in  writing. 

The  defendant  answered  that  the  execution  of  the  note 
sued  on  was  not  his  act  and  deed,  because,  at  the  time  of 
its  execution,  he  was  unable  to  read  or  write  the  English 
language,  and  could  only  speak  and  understand  that  lan- 
guage imperfectly ;  that  he  was  ignorant  of  the  laws  of 
Indiana  as  well  as  of  the  English  language ;  that  the  note 
was  executed  to  the  said  E.  E.  Jones  upon  the  faith 
of  the  following  false  and  fraudulent  representations: 

On  the  19th  day  of  August,  1874,  one  F.  M.  Scott  came 
to  the  defendant,  at  his  home  at  Decatur  in  this  State,  and 
in  order  to  induce,  the  defendant  to  execute  the  note,  and 
to  cheat,  wrong  and  defraud  him  in  the  premises,  repre- 
sented that  his  name  was  E.  E.  Jones,  and  that  he  was  the 
owner  of  two  hundred  and  fifty  lifting-jacks,  then  manu- 
factured and  on  hand  in  the  city  of  Cincinnati,  in  the 
State  of  Ohio ;  and  that  he  desired  to  appoint  and  employ  the 
defendant  to  sell  said  lifting-jacks  and  such  others  as  might 
be  manufactured  from  time  to  time ;  that  said  Scott  had 
at  the  time  a  written  contract,  the  substance  and  purport 
of  which  was  a  contract  of  agreement  regulating  the  per 
cent,  and  commission  to  be  paid  and  the  terms  and  condi- 
tions of  the  agency ;  that  said  Scott  then  and  there  repre- 
sented that  said  written  instrument  was  of  the  purport  afore- 
said, and  contained  no  other  stipulations ;  that  said  Scott  was  a 
practising  attorney  of  this  State,  and  well  knew  that  his 
said  statement  was  false  and  fraudulent,  and  that  the  de- 
fendant was  unable  to  detect  its  false  and  fraudulent  char- 
acter;  that  the  defendant,  relying  upon  the  representations 
aforesaid,  and  believing  them  to  be  true,  signed  his  name 
to  a  paper  which  afterward  proved  to  be  the  note  in  suit ; 
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that  said  representations  were  false  and  fraudulent  in  this, 
that  the  name  of  the  said  F.  M.  Scott  was  not  E.  E.  Jones ; 
that  the  said  Scott  was  not  the  owner  of  any  lifting-jacks, 
and  none  had  been  manufactured  for  his  use ;  that  said 
written  instrument  was  not  a  contract  appointing  the  de- 
fendant an  agent  of  the  said  E.  E.  Jones,  but  was  a  nego- 
tiable promissory  note,  the  same  now  sued  on ;  that  said 
note  was  executed  without  any  good  or  valuable  consider- 
ation of  any  kind  whatever ;  that  neither  the  said  Scott 
nor  any  one  else  on  his  behalf  had  any  lifting-jacks  manu- 
factured, or  in  process  of  construction,  to  be  furnished 
according  to  the  representations  aforesaid;  that  he,  the 
defendant,  did  not  know  that  he  was  executing  a  promis- 
sory note,  nor  did  he  deliver  the  note  to  the  payee  or  any 
one  else  for  his  use. 

This  answer  was  verified  by  the  oath  of  the  defendant. 

The  plaintiff  demurred  to  the  answer,  but  the  demurrer 
was  overruled. 

Issue  being  joined  by  a  reply  in  general  denial,  the 
cause  was  tried  by  a  jury,  the  result  being  a  verdict  and 
judgment  for  the  defendant. 

The  plaintiff  has  appealed,  and  the  only  question  sub- 
mitted for  our  consideration  is  that  of  the  sufficiency  of 
the  answer. 

During  the  last  few  years  we  have  had  several  cases  be- 
fore us,  either  in  some  or  in  many  respects  similar  to  the 
one  in  hearing,  and  the  various  questions  arising  in  those 
eases  have  received,  as  they  have  been  from  time  to  time 
presented,  the  very  careful  consideration  of  this  court. 

In  the  recent  case  of  Woollen  v.  Ulrich,  64  Ind.  120,  after 
reviewing  the  allegations  of  fraud  and  misrepresentation 
charged  in  that  cause  to  have  been  made,  this  court  said  : 

'^It  maybe  laid  down  as  an  established  rule,  that, 
although  a  man  may  be  moved  by  fraudulent  misrepre- 
sentations to  execute  a  negotiable  note,  yet,  if  he  carelessly 
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and  negligently  so  execute  it,  and  permit  such  note  to  fall 
into  the  hands  of  an  innocent  purchaser  before  maturity, 
he  can  not  be  heard  to  deny  his  liability  to  pay  it.  Hav- 
ing thus  negligently  thrown  his  not«  upon  the  market,  as 
between  himself  and  such  innocent  holder,  he  must  bear 
the  loss." 

In  order  to  exonerate  a  party,  as  between  himself  and 
the  innocent  holder,  where  his  signature  to  a  negotiable 
note  has  been  obtained  by  fraud,  it  must  be  shown  that 
he  was  guilty  of  no  negligence  in  affixing  his  name  to  the 
note,  or  in  not  ascertaining  the  character  of  the  instrument 
signed  by  him. 

Although  it  may  have  been  so  intended,  the  answer 
now  before  us  was  not  a  special  denial  of  the  execution 
of  the  note  in  suit,  but  an  answer  in  confession  and  avoid- 
ance,  where  the  burden  of  showing  sufficient  matter  in 
avoidance  was  assumed  by  the  defendant.  Kimble  v.  ChriS' 
tie,  55  Ind.  140. 

It  is  insisted  that  the  answer  in  this  case  made  a 
stronger  case  for  the  defendant,  than  did  any  of  the  an- 
swers relied  upon  by  this  court  in  the  similar  cases  above 
referred  to,  by  the  averment  that  the  defendant  could 
neither  read  nor  write  the  English  language,  referring  to 
Walker  V.  Ebert,  29  Wis.  194. 

This  averment  would  have  brought  a  pew  element  into 
this  case,  if  it  had  been  made  in  connection  with  such  other 
facts  as  to  render  it  a  material  averment.  But  it  was  not 
alleged  that  the  defendant  either  desired  or  requested  that 
the  paper  he  signed  should  be  read  to  him,  or  that  any  one 
pretending  to  read  it  to  him  had  not  read  it  correctly. 
Nor  was  any  thing  alleged,  showing  that  any  advantage  had 
been  taken  of  the  defendant  by  reason  of  his  inability  to 
read  or  write  the  English  language,  or  to  show  that  he 
took  any  prudent  means  to  ascertain  the  true  character 
of  the  paper  he  was  called  upon  to  sign. 
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On  the  contrary,  the  averments  of  the  answer  make  it 
appear  that  he  accepted,  without  question,  some  general 
representations  made  by  Scott,  as  to  the  kind  of  paper  he 
was  required  to  sign,  leaving  it  only  to  be  inferred  that  he 
thought  he  was  signing  a  contract  of  agency,  when  he 
signed  the  note. 

The  answer,  in  our  opinion,  did  not  show  due  diligence 
on  the  part  of  the  defendant  to  protect  himself  against  the 
false  representations  complained  of ;  and  we  are  conse- 
quently constrained  to  hold  that  the  court  below  erred  in 
overruling  the  demurrer  to  the  answer.  Nebeker  v.  CuU 
singer,  48   Ind.  436  ;  Glenn  v.  Porter^  49  Ind.  500. 

The  judgment  is  reversed,  with  costs, and  cause  remanded 
for  further  proceedings. 


Line,  Administratrix,  v.  Blizzard  et  ux. 

DuKESS. — Mortgage  by  Wife^  Executed  under  Uusband^s  Threat  of  Abandon^ 
ment. — A  mortgage  executed  by  a  wife,  on  her  separate  property,  to 
secure  tbe  separate  debt  of  her  husband,  under  threat  by  him  to  abandon 
her  if  she  do  not,  may  b|B  avoided  by  her  on  tbe  ground  of  duress,  if  the 
mortgagee  be  aware  of  such  threat  at  the  time  of  the  execution  of  the 
mortgage. 

From  the  Boone  Circuit  Court. 

/.  Van  Devanter  and  J.  W.  Lacey^  for  appellant. 
J.  L,  Pierce  and  — -  Neal^  for  appellees. 

Scott,  J. — Suit  on  two  notes,  and  to  foreclose  a  mortgage, 
by  the  appellant,  against  the  appellees.  The  notes  and 
mortgage  were  originally  executed  by  the  appellees,  John 
W.  Blizzard  and  his  wife,  Margaret  E.  Blizzard,  to  Line, 
Pouiidstone  k  Co.,  and  by  them  assigned  to  the  plaintift^'s 
decedent.     John  W.  Blizzard  was  defaulted,  and  Marga- 
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ret  filed  her  separate  answer,  in  which  she  alleged  that  the 
property  described  in  the  mortgage  was  her  separate  prop- 
erty, and  that  the  execution  of  the  mortgage  was  obtained 
by  duress. 

There  was  a  demurrer  to  the  answer,  for  want  of  suffi- 
cient facts,  which  was  overruled,  and  exception  taken 
to  the  ruling  of  the  court.  Reply,  the  general  denial. 
Trial  by  jury;  verdict  for  defendant  Margaret,  and  judg- 
ment on  the  verdict.  Motion  for  a  new  trial  overruled, 
and  exception. 

The  errors  assigned  are  the  overruling  of  the  demurrer 
to  the  answer,  and  the  overruling  of  the  motion  for  a  new 
trial.     The  answer  was  as  follows : 

"  Comes  now  Margaret  E.  Blizzard,  one  of  the  defend- 
ants in  the  above  entitled  cause,  and  for  her  separate  an- 
swer to  plaintiff's  complaint  herein,  says,  that  she  ad- 
mits the  execution  of  the  notes  and  mortgage  sued  on  in 
plaintiff's  complaint,  but  says  that  said  notes  were  given 
for  the  separate  debt  of  her  husband  ;  that,  at  the  time  of 
the  execution  of  said  mortgage,  she  was  a  married  woman, 
the  wife  of  her  codefendant,  John  W.  Blizzard;  that  she 
still  is  his  wife  and  residing  with  him ;  that  the  execution 
of  said  notes  and  mortgage  aforesaid  was  not  her  free  and 
voluntary  act  and  deed;  that  Line,  Poundstone  &  Co.,  to 
whom  said  notes  and  mortgage  were  executed,  fraudu- 
lently and  corruptly  aided  by  her  codefendant,  John  W. 
Blizzard,  to  procure  defendant  to  sign  said  notes  and  mort- 
gage; th  .  said  payees  and  said  John  W,  Blizzard  labored 
for  three  months  to  persuade  this  defendant  to  sign  said 
notes  and  mortgage :  that,  notwithstanding  all  their  persua- 
sions and  entreaties,  this  defendant  steadily  refused  to  exe- 
cute said  notes  and  mortgage  as  aforesaid ;  that  the  real 
estate  described  in  said  mortgage  is  this  defendant's  sepa- 
rate property ;  that  the  decedent,  whom  the  plaintiff  repre- 
sents in  her  fiduciary  capacity,  well  knew  all  these  facts  at 
the  time  he  procured  the  assignment  of  these  notes  and 
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mortgage  to  himself  from  Line,  Poundstone  &  Co.  And  she 
further  avers  that  her  husband  and  codefeudant  caused  this 
defendant  to  sign  and  execute  the  mortgage  by  threaten- 
ing to  abandon  her  with  three  small  children,  if  she  did 
uot  execute  said  notes  and  mortgage,  and  destroy  her 
peace  and  happiness ;  that  he  continually  kept  up  these 
threats  until  she  yielded,  as  aforesaid;  that  the  said  Fergus 
A.  Line,  deceased,  as  aforesaid,  well  knew  these  facts  at 
the  time  he  so  procured  said  assignment  as  aforesaid. 
Wherefore,"  etc. 

**  Any  agreement  made  under  improper  pressure  is  voida- 
ble." Add.  Con.  314.  The  threat  of  a  husband  to  abandon 
his  wife  if  she  does  not  execute  a  mortgage  on  her  sepa- 
rate real  estate  to  secure  his  debt  is  an  improper  pressure ; 
and  a  mortgage  executed  by  a  wife,  under  such  a  threat, 
may  be  avoided  by  her,  if  the  threat  induced  the  execution 
of  the  mortgage,  and  was  made  with  the  knowledge  and 
consent  of  the  mortgagee,  or  if  the  mortgagee  knew  at  the 
time  of  the  execution  of  the  mortgage  that  such  mortgage 
was  executed  by  reason  of  such  threat  of  the  husband. 
There  is  no  allegation  in  the  answer,  showing  that  Line, 
Poundstone  k  Co.  in  any  way  participated  in  the  duress 
complained  of,  or  that  they  knew  of  any  such  threat 
having  been  made,  to  induce  the  appellee  Margaret  to  ex- 
ecute such  mortgage. 

We  are  of  opinion  that  the  answer  was  insufficient,  and 
the  demurrer  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
with  instructions  to  the  circuit  court  to  sustain  the  demur- 
rer to  the  answer,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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Conversion. — Demand. — One  who,  at  his  own  request,  is  entrusted  by  another 
with'  a  sum  of  money  to  be  applied  to  a  certain  purpose,  is  liable  to  the 
latter  therefor,  upon  his  conversion  thereof,  without  a  demand. 

SaM£. —  Voluntary  Payment, — Principal  and  Agent — EatoppeL — The  rules 
of  law,  relating  to  voluntary  payments  and  principal  and  agent,  do  not 
apply  in  such  case ;  and  the  defendant  is  estopped  to  deny  the  plaintiff's 
title  to  such  money. 

New  Tkial.^ Harmless  Errcrr. — Evidence. — Error  in  the  admission  of 
harmless  evidence  is  unavailable  for  a  new  trial. 

From  the  Monroe  Circuit  Court. 

J.  W,  Buskirk  and  JET.  C  Duncan^  for  appellant. 
J,  H.  Louden  and  B.  W.  Miers,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  against 
the  appellant,  in  a  complaint  of  a  pingle  paragraph, 
wherein  he  alleged,  in  substance,  that  he,  the  appellee,  was 
a  son  and  one  of  the  legatees  of  William  Roddy,  deceased  ; 
that  in  said  decedent's  lifetime,  to  wit,  on  the  —  day  of 
June,  1875,  the  said  William  Roddy,  with  S.  McWylie  as 
surety  thereon,  executed  their  note  to  one  Elizabeth 
Bunger  for  $400 ;  that  in  the  month  of  Becember,  1875, 
some  two  weeks  after  the  death  of  said  William  Roddy, 
the  appellant  represented  to  the  appellee  that  said  Elizabeth 
Bunger  was  very  anxious  to  get  her  money,  and  that  if  he, 
the  appellee,  would  let  the  appellant  have  the  same,  he 
would  pay  it  over  to  the  said  Elizabeth  Bunger  and  take 
up  said  note,  and  deliver  it  to  the  appellee  on  the 
next  Saturday ;  that,  being  anxious  to  accommodate  the 
said  Elizabeth,  and  relying  on  the  appellant's  representa- 
tions, the  appellee  let  the  appellant  have -the  sum  of  $400, 
to  apply  on  and  pay  oft  said  note ;  that  the  appellant 
neglected  to  apply  said  money  on  said  note,  or  to  pay  the 
the  same  over  to  said  Elizabeth  Buuger,  but  converted  the 
same  to  hid  own  use,  and  had  refused  to  return  the  same 
to  the  appellee,  though  often   requested ;  and   that  said 
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Elizabeth  Bunger  had  presented  the  said  note  to  the  ex- 
ecutor of  said  William  Roddy,  deceased,  and  demanded 
payment  thereof,  and  she  had  been  paid  by  said  executor 
the  amount  of  said  note.  Wherefore  the  appellee  de- 
manded judgment  for  live  hundred  dollars  and  otbe;r 
proper  relief. 

To  this  complaint  the  appellant  demurred  for  the  want 
of  sufficient  feu^ts,  which  demurrer  was  overruled,  and  to 
this  ruling  he  excepted,  and  then  answered  by  a  general 
denial.  The  cause  was  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  assessing  his  damages  in  the  sum 
of  four  hundred  dollars ;  and  the  appellant's  motion  for  a 
new  trial  having  been  overruled,  and  his  exception  saved 
to  this  ruling,  the  court  rendered  judgm"ent  on  the 
verdict. 

The  following  decisions  of  the  circuit  court  have  been 
assigned  by  the  appellant,  as  errors : 

1.  The  overruling  of  his  demurrer  to  appellee's  com- 
plaint :  and, 

2.  The  overruling  of  his  motion  for  a  new  trial. 

1.  It  is  earnestly  insisted  by  the  appellant's  counsel,  in 
their  able  and  elaborate  brief  of  this  cause,  that  the  fa,cts 
alleged  in  appellee's  complaint  are  not  sufficient  to  con- 
stitute a  cause  of  action.  We  will  briefly  consider  some 
of  the  objections  urged  by  counsel  to  the  sufficiency  of 
the  complaint.  It  is  claimed  that  the  complaint  is  insuffi- 
cient, because  it  contains  no  averment  that  the  note  had 
not  been  paid  by  William  Roddy,  in  his  lifetime.  In  our 
view  of  the  case,  such  an  averment  was  wholly  unneces- 
sary. The  facts  alleged  in  the  complaint,  if  true,  showed 
with  sufficient  clearness  and  certainty,  that  the  appellant 
had  in  his  possession  a  certain  sum  of  money,  belonging 
to  the  appellee,  the  possession  of  which  he  had  obtained 
upon  his  promise  that  he  would  apply  the  same  to  the 
payment  of  William  Roddy's  note.     If  the  note  had  been 
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paid  by  William  Roddy,  in  his  lifetime,  it  was  the  appel- 
lant's plain  duty  to  return  the  money  at  once  to  the  appel- 
lee ;  if  the  note  had  not  been  thus  paid,  it  was  the  appel- 
lant's duty  either  to  apply  the  money,  as  he  had  under- 
taken to  do,  to  the  payment  of  said  note,  or  to  return  the 
same  forthwith  to  the  appellee.  In  no  event,  under  the 
facts  stated  in  the  complaint,  could  the  appellant  have 
acquired  any  such  personal  title  to,  or  interest  in,  the 
money  received  by  him  from  the  appellee,  as  would  have 
authorized  him,  if  from  any  cause  he  failed  to  apply  the 
same  to  the  specific  purpose  for  which  it  was  received,  to 
withhold  such  money  from  the  appellee. 

Appellant's  counsel  further  say,  that  the  complaint  is 
bad  because  it  shows  upon  its  face  that  the  money,  which 
the  appellee  seeks  to  recover  in  this  action,  was  a  '*  volun- 
tary payment"  by  him  to  the  appellant.  As  we  read 
the  allegations  of  the  complaint,  it  wholly  fails  to  show 
any  payment  by  the  appellee  to  the  appellant.  It  does 
not  appear  in  the  complaint,  that  the  appellee  ever  owed 
or  paid  the  appellant  any  sum  of  money.  Upon  certain 
representations  made  by  the  appellant,  the  appellee  was  in- 
duced to  entrust  a  certain  sum  of  money  to  the  appellant, 
to  be  applied  by  him  to  a  certain  purpose.  The  appel- 
lant failed  to  apply  the  money  to  the  purpose  for  which  it 
was  entrusted  to  him,  but  converted  the  same  to  his  own 
use ;  and,  when  he  is  sued  for  the  money  which  he  had 
wrongfully  appropriated,  his  defence  is,  that  he  is  not 
liable  for  the  money,  because  it  was  voluntarily  entrusted 
to  him.  That  would  be  a  singular  perversion,  as  it  seems 
to  us,  of  the  law  in  relation  to  voluntary  payments,  and  it 
does  not  meet  with  our  approval. 

It  is  further  said  in  argument  by  the  appellant's  counsel, 
that  the  "  vital  objection  tcKthe  complaint  is,  that  it  fails  to 
aver  a  demand  before  suit  brought ;  the  averment  of  fail- 
ure to  return  the  money,  though  often  requested,   not 
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amouQting  to  a  demand/'  Conceding,  without  deciding, 
that  such  an  averment  would  ordinarily  be  necessary  in 
the  plaintifl^'s  complaint,  in  such  a  case  as  the  one  now  be- 
fore us,  we  are  of  the  opinion  that  the  appellee's  com- 
plaint in  this  case  was  not  defective  for  the  want  of  such 
an  averment.  It  was  expressly  alleged  by  the  appellee, 
that  the  appellant  had  converted  the  money  sued  for  to 
his  own  use ;  and  the  rule  is,  that,  where  an  actual  conver- 
sion is  alleged,  it  is  unnecessary  to  aver  a  demand.  Bob- 
inson  v.  Skipworth,  28  Iiid.  311 ;  Ferguson  v.  Dunn's  AdmW^ 
28  Ind.  58 ;  The  Jeffersonville,  etc.^  Railroad  Co,  v.  Gent^  36 
Ind.  39 ;  Nelson  v,  Corwin^  59  Ind.  489 ;  Proctor  v.  Cohy 
66  Ind.  576. 

In  our  opinion,  therefore,  the  court  did  riot  err  in  over- 
ruling appellant's  demurrer  to  api>ellee's  complaint. 

2.  In  discussing  the  alleged  error  of  the  court  in  over- 
ruling the  appellant's  motion  for  a  new  trial,  it  is  insisted 
by  his  counsel  that  the  verdict  was  not  sustained  by  suffi- 
cient evidence.  It  seems  to  us,  however,  from  our  reading 
of  the  evidence,  that  it  fully  and  fairly  sustained  the  ver- 
dict of  the  jury.  As  between  the  appellee  and  the  appel- 
lant, it  is  very  clear,  w^e  think,  that  the  former  was  justly 
entitled  to  a  verdict  and  judgment  for  the  amount  of  mon- 
ey sued  for.  Under  the  facts  of  this  case,  as  alleged  in 
the  complaint  and  show'ed  by  the  evidence,  the  appellant 
could  not  be  heard  to  dispute  or  call  in  question  the  appel- 
lee's ownerehip  of  said  sum  of  money,  or  his  right  to  the 
possession  thereof.  As  against  the  appellant,  the  appel- 
lee, under  the  facts  alleged  and  proved,  was  the  sole  owner 
of  the  money,  and  could  lawfully  sue  and  maintain  an 
action  for  its  recovery,  under  the  issues  in  this  case,  with- 
out regard  to  the  question  whether  he  might  or  niiirht  not 
be  required  to  account  to  other  persons  for  the  whole  or 
any  part  of  the  said  sum  of  money. 

Appellant's  counsel  claim  that  the   court  erred  in  the 
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admission  of  the  following  testimouy  of  one  Ben.  P. 
Adams,  a  witness  for  the  appellee :  "  I  have  a  very  faint 
impression  of  seeing  them  "  (appellee  and  appellant)  **  in 
the  bank  together,  transacting  business  about  that  time 
and  near  the  table  ;  did  not  see  any  money  pass  that  I  now 
recollect  of."  If  it  be  conceded  that  the  court  erred  in  the 
admission  of  this  evidence,  we  are  utterly  unable  to  see 
wherein  or  how  "the  very  faint  impression"  of  Mr. 
Adams,  or  the  fact  that  he  could  not  "  recollect  of,"  could 
possibly  harm  the  appellant.  The  error,  if  such  it  were, 
was  certainly  harmless ;  and,  for  such  an  error,  it  is  settled 
that  a  judgment  will  not  be  reveraed. 

The  appellant's  counsel  have  criticised,  at  great  length, 
the  instructions  of  the  court  to  the  jury  trying  the  cause ; 
but  we  hardly  think  it  necessary  for  us  to  set  out  their 
criticisms  or  to  refute  their  arguments,  in  this  opinion. 
If  counsel  were  right  in  their  assumption,  that,  under  the 
issues  in  this  cause,  the  rules  of  law  in  regard  to  voluntary 
payments,  or  to  the  relation  of  principal  and  agent,  or 
to  the  necessity  for  a  demand  before  suit  brought,  were  in 
any  manner  applicable  to  any  of  the  questions  presented 
thereby  for  our  decision,  then  it  would  seem  to  us,  that 
some  of  their  objections  to  the  court's  instructions  were 
well  taken,  and  ought  to  be  sustained.  But  the  learned 
counsel  of  the  appellant  have,  as  we  think,  entirely  mis- 
apprehended the  appellee's  case,  and,  throughout  their 
brief,  have  set  up  and  attacked,  with  skill  and  vigor,  a  case 
not  made  by  either  the  pleadings  or  the  evidence,  in  the 
case  at  the  bar.  Upon  the  case  before  us,  as  shown  by 
the  record  and  as  we  understand  it,  the  court's  instructions 
to  the  jury  trying  the  cause  were  substantially  correct  in 
law,  and  were  applicable  to  the  issues  and  evidence  in  the 
cause. 

The  appellant  asked  the  court  to  give  the  jury  a  single 
instruction,  to  the  eftect  that  the  appellee  could  not  recover 
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in  thia  action,  unless  he  had  proved,  that,  before  this  suit 
was  brought,  he  had  demanded  of  the  appellant  the  money 
in  controversy.  This  instruction  was  refused  bv  the  court, 
and  to  this  decision  tlie  appellant  excepted  and  assigned 
the  same  as  cause  for  a  new  trial.  It  was  not  error  to 
refuse  this  instruction.  The  complaint  charged,  as  we 
have  seen,  the  conversion  by  the  appellant  to  his  own  use, 
of  the  appellee's  money.  In  such  a  case,  it  is  unnecessary 
to  aver  a  demand  before  the  commencement  of  the  suit, 
and,  if  a  demand  need  not  be  averred,  it  need  not  be 
proved.  A  demand  and  refusal  afford  evidence  of  con- 
version, but  not  the  only  evidence.  Nelson  v.  Corwin^ 
supra. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880. 


Case  et  al.  v.  Johnson  et  al. 

ToWK. — Notice  of  Lettittg  Contract  for  Street  Improvement. — Sunday,-"--' 
Time. — An  advertisement  b}'  beard  of  town  trustees,  for  bids  for  certain 
proposed  street  improvements,  stated  that  bids  would  be  received  up  to  a 
certain  hour  on  the  following  "Saturday,  September  19th,'*  but,  the  19th 
being  Sunday,  the  bids  were  opened  and  the  contract  let  on  the  18th. 

Heldf  that  the  notice  was  sufficient. 

SuPRBMK  Court.—  Reheariiig. — Failure  to  Pass  on  Pleading. — A  plaintiff 
can  not  complain,  as  ground  for  a  rehearing,  of  the  failure  of  the  Supreme 
Court  to  pass  upon  the  sufficiency  of  his  own  complaint,  which  has  been 
questioned  by  the  defendant  only. 

Sams. — Failure  to  Pass  on  Cross  Error. — Where  a  cau^e  is  reversed  upon 
an  error  assigned  by  the  appellant,  the  Supreme  Court  need  not  consider 
a  question  raised  by  a  cross  error. 

From  the  Tippecanoe  Circuit  Court. 
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JR.  C.  Gregory^  W.  £.  Gregory y  J.  M.  Larue  and  F.  B. 
Everett^  for  appellants. 
J,  JR.  Coffroth,  for  appellees. 

BiDDLE,  J. — This  suit  was  commenced  in  the  Benton 
Circuit  Court,  and  was  sent  to  the  Tippecanoe  Circuit 
Court,  by  a  change  of  venue.  It  was  brought  by  the  ap- 
pellees, and  seeks  to  enjoin  the  jprosecution  of  certain 
works  of  improvement  on  a  street  in  the  Town  of  Fowler, 
in  Benton  county. 

The  complaint  was  answered,  and  trial  had  by  jury,  re- 
sulting in  a  verdict  and  judgment  for  the  appellees,  per- 
petually enjoining  the  further  prosecution  of  the  work* 
Appeal. 

Several  assignments  of  error  are  made  in  this  court, 
and  several  questions  presented  by  the  record,  but  counsel 
for  the  appellant  seem  to  think  that  there  is  but  one 
leading  question  in  the  case,  which  is  raised  by  sustaining 
a  demurrer  to  the  third  paragraph  of  the  answer,  and  by 
an  instruction  to  the  jury,  namely,  the  sufficiency  of  the 
notice  given  by  the  Town  of  Fowler,  of  the  letting  of  the 
work,  which  is  as  follows : 

"  Legal  Notice. — Notice  ! 

"  Notice  is  hereby  given  that  the  Board  of  Trustees  of 
the  Town  of  Fowler,  Benton  County,  Indiana,  will  receive 
sealed  bids  for  the  improvement  of  Fifth  street,  in  said 
Town  of  Fowler  aforesaid,  up  to  12  o'clock  m.,  of  Satur- 
day, September  19th,  A.  D.  1875.  Plans  and  specifica- 
tions can  be  seen  by  calling  upon  the  clerk  of  said  Town 
Board.  The  Board  reserves  the  right  to  reject  any  or  all 
bids.  O.  Barnard,  President. 

"  Attest :  J.  F.  Warner,  Clerk." 

We  understand  the  counsel  for  appellants  to  concede,  that, 
if  the  notice  is  insufficient,  the  letting  of  the  work  can 
not  be  upheld,  and  that  the  judgment  is  therefore  right. 
But  counsel  for  appellees  contend,  that,  if    the    notice 
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should  be  held  good,  there  are  other  grounds  in  the  record 
upon  which  the  judgment  should  be  affirmed.  We  will 
first  examine  the  quefltion  as  to  the  sufficiency  of  the 
notice.  By  the  notice,  bids  were  to  be  received  up  to  12 
o'clock  M.  on  Saturday,  September  19th,  A.  D.  1875  ;  by 
the  facts  in  the  case,  the  bids  were  received  and  the  work 
let  or  Saturday,  the  18th  day  of  September,  A.  D.  187^^ 
the  19th  day  of  September,  1875,  behig  Sunday.  This 
notice  has  already  been  held  good  by  this  court.  Case  v. 
Fowler^  65  lud.  29.  The  error,  therefore,  in  holding  the 
notice  insufficient,  must  reverse  the  case. 

It  is  unnecessary  to  examine  the  subsequent  questions, 
for,  however  much  there  may  be  in  them  to  affirm  the 
judgment,  were  the  first  error  out  of  the  way,  it  would 
avail  nothing.  The  instruction  to  the  jury,  that,  if  no 
other  notice  than  the  one  in  question  had  been  given, 
they  should  find  for  the  plaintiffs,  might  have  been,  and 
probably  w^as,  as  it  lay  at  the  foundation  of  their  right, 
the  only  reason  why  the  jury  found  for  the  plaintifts;  at 
least  we  can  not  say  that  it  was  not  the  reason,  and  thereby 
affirm  the  judgment  upon  subsequent. grounds.  They  may 
not  have  considered  any  other  question  in  the  case,  and  yet, 
under  the  instructions  of  the  court,  properly  returned  the 
verdict  they  did,  as  they  were  bound  by  that  instruction. 

The  appellees  have  assigned  cross  errors,  and  ask  us  to 
examine  them,  but  we  can  not  see  that  it  is  necessary;  for, 
if  thev  should  be  found  in  thfeir  favor,  it  would  make  no 
difference  in  the  judgment  for  costs,  because  the  first  error 
in  the  case  is  against  the  appellants. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees ; 
cause  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings. 

On  petition  for  a  behearino. 
BiDDLB,  C.  J. — The  appellees  insist  upon  a  rehearing, 
because  we  have  not  decided  the  question  of  the  sufficiency 
Vol.  LXX.— 8 
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CoNYBBSioy. — Demand, — ^One  who,  at  his  own  request,  is  entrusted  by  another 
with  a  sum  of  money  to  be  applied  to  a  certain  purpose,  is  liable  to  the 
latter  therefor,  upon  his  conversion  thereof,  without  a  demand. 

Same. —  Voluntary  Payment. — Principal  and  Agent. — Estoppel, — The  rules 
of  law,  relating  to  voluntary  payments  and  principal  and  agent,  do  not 
apply  in  such  case ;  and  the  defendant  is  estopped  to  deny  the  plaintiff's 
title  to  such  money. 

New  TniAL.^ Harmless  Error. — Evidence. — Error  in  the  admission  of 
harmless  evidence  is  unavailable  for  a  new  trial. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duncan,  for  appellant. 
J,  H.  Louden  and  B.  W.  Miers,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  against 
the  appellant,  in  a  complaint  of  a  pingle  paragraph, 
wherein  he  alleged,  in  substance,  that  he,  the  appellee,  was 
a  son  and  one  of  the  legatees  of  William  Roddy,  deceased  ; 
that  in  said  decedent's  lifetime,  to  wit,  on  the  —  day  of 
June,  1875,  the  said  William  Roddy,  with  S.  McWylie  as 
surety  thereon,  executed  their  note  to  one  Elizabeth 
Bunger  for  $400 ;  that  in  the  month  of  December,  1876, 
some  two  weeks  after  the  death  of  said  William  Roddv, 
the  appellant  represented  to  the  appellee  that  said  Elizabeth 
Bunger  was  very  anxious  to  get  her  money,  and  that  if  he, 
the  appellee,  would  let  the  appellant  have  the  same,  he 
would  pay  it  over  to  the  said  Elizabeth  Bunger  and  take 
up  said  note,  and  deliver  it  to  the  appellee  on  the 
next  Saturday ;  that,  being  anxious  to  accommodate  the 
said  Elizabeth,  and  relying  on  the  appellant's  representa- 
tions, the  appellee  let  the  appellant  have -the  sum  of  $400, 
to  apply  on  and  pay  oft  said  note ;  that  the  appellant 
neglected  to  apply  said  money  on  said  note,  or  to  pay  the 
the  same  over  to  said  Elizabeth  Buuger,  but  converted  the 
same  to  his  own  use,  and  had  refused  to  return  the  same 
to  the  appellee,  though  often   requested ;  and   that  said 
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Elizabeth  Bunger  had  presented  the  said  note  to  the  ex- 
ecutor of  said  William  Roddy,  deceased,  and  demanded 
payment  thereof,  and  she  had  been  paid  by  said  executor 
the  amount  of  said  note.  Wherefore  the  appellee  de- 
manded judgment  for  live  hundred  dollars  and  othe^ 
proper  relief. 

To  this  complaint  the  appellant  demurred  for  the  want 
of  sufficient  facts,  which  demurrer  was  overruled,  and  to 
this  ruling  he  excepted,  and  then  answered  by  ^  general 
denial.  The  cause  was  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  assessing  his  damages  in  the  sum 
of  four  hundred  dollars;  and  the  appellant's  motion  for  a 
new  trial  having  been  overruled,  and  his  exception  saved 
to  this  ruling,  the  court  rendered  judgment  on  the 
verdict. 

The  following  decisions  of  the  circuit  court  have  been 
assigned  by  the  appellant,  as  errors : 

1.  The  overruling  of  his  demurrer  to  appellee's  com- 
plaint ;  and, 

2.  The  overruling  of  his  motion  for  a  new  trial. 

1.  It  is  earnestly  insisted  by  the  appellant's  counsel,  in 
their  able  and  elaborate  brief  of  this  cause,  that  the  facta 
alleged  in  appellee's  complaint  are  not  sufficient  to  con- 
stitute a  cause  of  action.  We  will  briefly  consider  some 
of  the  objections  urged  by  counsel  to  the  sufficiency  of 
the  complaint.  It  is  claimed  that  the  complaint  is  insuffi- 
cient, because  it  contains  no  averment  that  the  note  had 
not  been  paid  by  William  Roddy,  in  his  lifetime.  In  our 
view  of  the  case,  such  an  averment  was  wholly  unneces- 
sary. The  facts  alleged  in  the  complaint,  if  true,  showed 
with  sufficient  clearness  and  certainty,  that  the  appellant 
had  in  his  possession  a  certain  sum  of  money,  belonging 
to  the  appellee,  the  possession  of  which  he  had  obtained 
upon  his  promise  that  he  would  apply  the  same  to  the 
payment  of  William  Roddy's  note.    If  the  note  had  been 
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The  appellant  George  E.  King  separately  answered,  in 
five  paragraphs ;  in  the  first  of  which  he  afiSirmed,  under 
oath,  that  the  note  in  suit  was  not  his  act  and  deed.  The 
fifth  paragraph  of  his  answer  was  a  general  denial ;  and  in 
the  second,  thii'd  and  fourth  paragraphs,  respectively,  he 
stated  special  matter,  by  way  of  defence.  The  appellant 
John  6.  King  separately  answered,  in  a  single  paragraph, 
that  the  note  sued  upon  was  fully  paid  before  the  com- 
mencement of  this  action.  To  each  of  the  special  para- 
graphs of  the  separate  answer  of  said  George  E.  King,  the 
appellees  demurred  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  defence  to  their  action,  which 
demurrer  was  overruled  as  to  the  second,  and  sustained  as 
to  the  third  and  fourth  paragraphs  of  said  answer,  and  to 
this  latter  ruling  the  said  George  E.  King  excepted. ' 
Replies  were  filed  by  the  appellees,  in  denial  of  the  second 
paragraph  of  the  separate  answer  of  said  George  E.  King, 
and  of  the  separate  answer  of  said  John  G.  King. 

The  issues  joined  were  tried  by  the  court  and  a  finding 
was  made  for  the  appellees,  against  both  of  the  appellants, 
ft)rthe  full  amount  of  the  note,  with  interest  and  attorney's 
fees.  The  appellants  separately  moved  the  court  for  a 
new  trial,  which  motions  were  severally  overruled,  and  to 
these  decisions  they  separately  excepted. 

Judgment  was  rendered  by  the  court,  on  its  finding,  and 
from  this  judgment  this  appeal  is  prosecuted,  by  both  of 
the  defendants  below. 

The  following  decisions  of  the  circuit  court  have 
been  assigned  as  errors,  by  the  appellants,  in  this  court : 

1.  In  sustaining  the  appellees'  demurrers  to  the  third 
and  fourth  paragraphs  of  the  separate  answer  of  the  appel- 
lant George  E.  King ; 

2.  In  sustaining  appellees'  motion  to  strike  out  the 
interrogatories  propounded  to  them  by  said  George  £. 
King ; 
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3.  In  overruling  the  separate    motion    of  the  appel- 
lant George  E.  King  for  a  new  trial ;  and, 

4.  In  overruling  said  John  G.  King's  separate  motion 
for  a  new  trial. 

1.  In  the  third  paragraph  of  his  separate  answer,  the 
appellant  George  E.  King  alleged,  in  suhstance,  that,  all 
the  time  during  which  the  partnership  existed  between 
him  and  his  co-appellant,  John  G.  King,  he,  the  said 
(jteorge  E.  King,  was  an  infant  and  under  the  age  of 
twenty-one  years ;  that  he  had  a  separate  estate  of  about 
1800.00  in  money,  which  his  father,  the  said  John  G. 
King,  took  possession  of,  and,  as  his  natural  guardian, 
claimed  the  right  to  use,  and  did  use  his  means  and 
name  in  the  said  firm  of  J.  G.  King  &  Son;  that  the  eaid 
John  G.  King  became  a  bankrupt  and  squandered  his 
estate  and  the  estate  of  the  appellant  George  E.  King ; 
and  he,  the  said  George  E.  King,  averred  that  he 
never  received  nor  retained  any  part  or  parcel  of 
the  consideration  of  the  note  in  suit,  and  never,  at  any 
time  after  arriving  at  full  age,  did  he  ratify  the  acts 
of  his  father,  his  co^appellant,  in  using  his  name  in  said 
firm,  nor  did  he,  directly  or  indirectly,  assent  to  or  approve 
of  the  acts  of  said  partnership  ;  and  that  immediately  after 
his  arrival  at  full  age,  without  his  knowledge  and  consent,, 
his  father  executed  the  said  note  in  the  manner  aforesaid. 

It  seems  to  us,  that  the  court  committed  no  error  in  sus- 
taining the  appellees'  demurrer  to  this  paragraph  of 
answer,  which  would  be  available  to  the  appellant  for  the 
reversal  of  the  judgment  below.  At  most,  the  allegations 
of  this  paragraph,  as  we  construe  them,  amount  only  to  a 
special  denial  of  the  execution  of  the  note  in  suit.  It  k 
alleged,  that,  during  the  entire  continuance  of  the  partner- 
ship, the  appellant  George  E.  King  was  an  infant  under 
the  age  of  twenty-one  years ;  but  it  is  also  alleged,  that 
the  note  was  executed  after  his  arrival  at  full  age.  There- 
fore, the  paragraph  cannot  be  regarded  as  a  plea  of  in- 
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fancy ;  but  it  can  only  be  regarded  as  a  epccial,  or  perhaps 
an  argumentative,  denial  of  the  execution  of  the  note  in  suit. 
For,  if  he  was  an  infant  during  the  entire  existence  of  the 
partnership,  then  it  follows,  that,  when  he  arrived  at  law- 
ful age,  the  partnership  was  or  had  been  dissolved ;  and 
if,  as  alleged,  the  note  was  executed  after  his  arrival  at  full 
age  by  his  co-appellant,  without  his  knowledge  and  con- 
sent, it  was  thus  executed  after  the  dissolution  of  the 
partnership  and  was  not  his  note.  It  is  very  clear,  we 
think,  that  all  the  material  facts  alleged  in  this  paragraph 
might  have  been  given  in  evidence  under  the  other  para- 
graphs of  answer,  remaining  in  the  record.  In  such  a 
case,  it  has  often  been  decided  by  this  court,  that  it  is  a 
harmless  error  to  improperly  sustain  a  demurrer  to  the 
paaragraph  of  answer.  Conner  v.  Sharpe^  27  Ind.  41 ;  Wolf 
V.  Sckqfieldy  38  Ind.  175 ;  and  Strough  v.  QeaVy  48  Ind. 
100. 

m 

In  the  fourth  paragraph  of  his  separate  answer,  tb^  ap- 
pellant George  E.  King  alleged  that  this  action  was  not 
prosecuted  iti  the  name  of  the  real  party  in  interest. 
This  paragraph  of  answer  was  clearly  insufficient,  on  the 
appellees'  demurrer  thereto  for  the  want  of  facte.  Lam" 
son  V.  Falls,  6  Ind.  309 ;  Swift  v.  Mlsworthy  10  Ind.  205  ^ 
and  Ball  v.  Silver^  17  Ind.  53d. 

2.  The  second  alleged  error,  namely,  the  snstaiuing  of 
appellees'  motiort  to  strike  out  certain  interrogatories,  is 
not  even  alluded  to  by  the  appellants'  counsel,  in  their 
brief  of  this  cause.  Under  the  settled  practice  of  this 
court,  therefore,  this  error  must  be  regarded  i^  waived,  if 
there  was  any  error  in  the  decision  complained  of. 

3.  In  the  separate  motion  of  the  appellant  George  E. 
King  for  a  new  trial  of  this  case,  the  following  causes 
were  assigned  therefor : 

1.  The  finding  of  the  court  was  not  sustained  by 
sufficient  evidence; 
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2.  The  finding  of  the  court  was  contrary  to  law ;  and, 
8.  Because  the  court  erred  in  allowing  Goodrich  H. 
Barbour,  a  witness  on  the  stand,  to  testify  to  conversations 
with  John  G.  King,  in  the  absence  of  the  appellant 
Gteorge  E.  King,  as  to  the  membership  of  the  Hvm  of 
J.  3.  King  &  Son,  and  in  allowing  him  to  testify  upon 
whose  faith  he  sold  the  goods  for  which  the  note  in  suit 
was  given,  over  the  said  appellant's  objection. 

A  bill  of  exceptions,  containing  the  evidence  and  the 
pfoceedtngs  on  the  trial,  is  properly  in  the  record.  It 
seems  to  us,  from  our  examination  of  the  bill  of  excep- 
tions, that  the  motion  of  said  George  E.  King  for  a  new 
trial  ought  to  have  been  sustained.  There  is  no  evidence 
in  the  record^  as  we  read  it,  worthy  of  the  name  of  evi- 
dence, which  tends  even  to  show  that  he  was  the  partner 
of  his  father.  The  declarations  of  the  father,  made  in 
the  absence  of  the  son,  that  the  latter  was  a  member  of 
the  firm  of  J.  G.  ^ing  A  Son,  were  not  legal  evidence  of 
the  fact  that  George  E.  King  was  the  paa*tner  of  his 
£Either,  John  G.  King.  Both  father  and  son,  in  their  evi- 
dence, respectively  denied,  in  clear,  positive  and  unequivo- 
cal terms,  that  there  had  ever  been  any  partnership  be- 
tween them.  There  is  no  evidence  in  the  record,  that 
George  E.  King  ever  acted  as  a  member  of  the  firm,  or 
that  he  ever  held  himself  out  to  the  world,  or  the  com- 
mmnity  in  which  his  father  Irred,  as  a  partner,  or  that  he  had 
ever,  either  by  word  or  deed,  induced  any  one,  or  tried  to 
induce  any  one,  to  give  credit  to  his  father,  or  to  the  firm 
name  which  his  father  used  without  his  authority.  The 
goods  for  which  the  note  was  given  were  sold  to  John 
Q.  King  in  person,  at  Cincinnati,  in  April,  1872 ;  on  the  29th 
day  of  the  next  month,  May,  1872,  George  E.  King  be- 
came of  lawful  age;  and,  on  the  10th  day  of  Julj^  1872, 
he  went  to  Missouri,  where  he  has  since  resided.  The  ev- 
idence failed  to  show,  we  think,  that  he  ratified,  approved 
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6t  confirmed,  after  he  became  of  age,  the  acts  of  his  father 
either  in  the  use  of  his  name,  as  a  member  of  the  fi.rm, 
or  in  the  execution  of  the  note  in  suit,  in-  the  name  of 
the  firm.  If  it  can  be  said,  from  the  evidence,  that  a 
partnership  ever  existed  between  the  father  and  the  son, 
which  we  are  inclined  to  doubt,  it  is  certain,  we  think, 
that  it  ceased  to  exist  when  the  son  became  of  age,  and 
that  it  had  been  fully  dissolved  before  the  execution  of 
the  note  by  the  father,  in  the  name  of  the  firm.  The  note, 
thus  executed  in  the  absence  of  express  authority  from 
the  son,  which  was  not  shown,  was  not  his  note.  This 
is  not  a  case  of  conflicting  evidence;  but  the  appel- 
lees, who  had  the  burthen  of  the  issue,  have  wholly  failed 
to  show,  by  any  competent  evidence,  that  the  note  in  suit 
was  the  note  of  George  E.  King.  To  do  this,  it  was  in- 
dispensable that  they  should  show  by  legal  evidence,  that, 
after  his  arrival  at  full  age,  he  was  a  copartner  of  his  father, 
John  Q.  King,  in  the  firm  of  J.  G.  King  k  Son.  This 
fact  can  not  be  shown  by  the  declarations  of  John  G. 
King,  made  in  the  absence  of  George  E.  King.  It  is  set- 
tled law,  that  the  declarations  of  one  person,  that  he  is  a 
member  of  a  given  firm,  are  competent  evidence  against 
himself,  to  prove  such  partnership  ;  but  that  the  declara- 
tions of  such  person  that  another  person  was  also  a  mem- 
ber of  such  firm,  made  in  the  absence  of  such  other  per- 
son, are  wholly  incompetent  for  the  purpose  of  showing 
that  the  latter  is  a  member  of  said  firm.  Pierce  v.  McCon- 
nell,  7  Blackf.  170  ;  Graham  v.  Henderson^  35  Ind.  195. 

We  are  clearly  of  the  opinion,  that  the  court  erred 
in  overruling  the  separate  motion  of  the  appellant  George 
E.  King  for  a  new  trial. 

5.  The  fifth  alleged  error,  the  overruling  of  John  G. 
King's  separate  motion  for  a  new  trial,  is  not  discussed 
by  the  appellants'  counsel,  in  their  brief  of  this  cause  in 
this  court.  We  must,  therefore,  under  the  practice  of  this 
court,  before  referred  to,  regard  this  error  as  waived. 
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The  judgment  against  the  appellant  George  £.  King 
is  reversed,  at  the  appellee's  costs,  and  the  cause  is 
remanded,  with  instructions  to  sustain  his  motion  for  a 
new  .trial,  and  for  further  proceedings  in  accordance  with 
this  opinion.  The  judgment  against  John  G.  King  is 
affirmed,  at  his  costs. 

Opinion  filed  at  Nove^iber  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880. 


Williams,  Govbrnor,  bt  al.  v.  Mansub. 

State-Housb  Ck>MiifiB8i0KER8.— Pouter  to  Pay  Rent  out  of  New  State- House 

'  Fun(L-^The    8d  section  of  the  act  of  March  14th,  1877,  Acts  1877.  Spec. 

'  Seas.,  p.  68,  to  authorize  and  provide  for  the  erection  of  a  State-House, 
provides  that  **  when  it  hecomes  necessary  they  "  (the  State- House  Com- 
missioners) **  shall  cause  the  old  huilding  to  he  removed,  and  they  shall 
provide  temporary  quarters  for  the  General  Assembly,  and  for  the  officers 

'  now  occupying  the  present  building,'*  etc. 

Beld^  that,  while  the  rent  which  might  be  paid  for  such  temporary  quarters 
could  constitute  no  part  of  the  cost  of  the  construction  of  the  new  build- 
ing, yet  the  direction  to  the  commissioners  to  furnish  such  quarters  im- 
plied the  power  and  duty  to  pay  therefor,  which  may  be  done  out  of  the 
fund  known  as  the  <'  New  State-House  Fund,"  there  being  no  other  avail- 
able for  that  purpose. 

From  the  M^arion  Superior  Court. 

T,  W.  Woollev.  Attorney  General,  for  appellants. 
H.  J.  Milligan^  for  appellee. 

WoRDEN,  J. — Under  the  provisions  of  the  act  of  March 
14th,  1877,  to  authorize  and  provide  for  the  erection  of  a 
State-House,  etc..  Acts  1877,  Spec.  Sess.,  p.  68,  the  Board 
of  State-Houf^e  Commissionere  took  a  lease  of  a  building 
known  as  the  Gallup  Block,  for  the  use  of  some  of  the 
officers  of  State,  the  old  State -House  having  been  torn 
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down  and  removed,  at  an  annual  rent  of  two  thousand  dol- 
lars, payable  quarterly.  There  being  no  fund  especially 
appropriated  to  the  payment  of  this  rent,  except  the  ftind 
known  as  the  New  State-House  Fund,  to  be  hereafter  no- 
ticed, the  appellee,  to  whom  the  rent  is  due,  instituted  this, 
proceeding  by  way  of  mandate,  to  require  the  rent  to  be 
paid  out  of  the  New  State-House  Fund. 
*  Demurrer  to  the  petition  for  want  of  sufficient  facts  sus- 
tained at  special  term,  but  judgment  reversed  at  general 
term. 

The  only  question  presented  is  whether  the  rent  in 
question  is  properly  payable  out  of  the  New  State-House 
Fund.  We  think  it  is,  and,  therefore,  that  the  decision  of 
the  court  below,  at  general  term,  was  right. 

It  is  perhaps  important  to  the  Board  of  State-House 
Commissioners  to  know  definitely  the  ground  of  our  de- 
cision, and  the  construction  which  we  place  upon  the  stat- 
ute above  noticed. 

The  act  above  mentioned  contemplates  the  building  of 
a  new  State -House,  at  an  expense  not  to  exceed  $2,000,000. 
Thus,  in  the  Ist  section  of  the  act,  it  is  provided  thftt  the 
commissioners  shall  give  a  bond  conditioned,  among  other 
things,  -'that  the  cost  of  the  building  shall  not  exceed 
$2,000,000."  Again,  in  the  8d  section,  it  is  provided 
that  "  the  Board  of  State-House  Commissioners  are  au- 
thorized and  directed,  as  herein  provided,  to  build  a  new 
State-House,  the  cost  of  which  shall  not  exceed  $2,000,- 
000,"  etc.  Again,  in  the  4th  section,  the  commission- 
ers are  authorized  to  adopt  a  suitable  plan  for  a  building 
which  "  can  be  constructed  within  the  limit  of  $2,000,000." 
These  provisions  exhibit  unequivocally  an  intent  on  the 
part  of  the  Legislature,  that  the  sum  of  $2,000,000,  if 
necessary,  and  no  more,  shall  be  expended  in  the  construc- 
tion of  the  new  State-House.  The  sum  of  $2,000,000  was 
doubtless  intended  to  cover  every  thing  pertaining  to  the 
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oonstructioa  of  the  new  State-House,  inclading  salaries  of 
commissioner,  secretary  to  the  board,  etc.;  but  it  was  not 
intended  to  cover  rent  of  property  which  might  be  occu- 
pied by  other  State  officers  during  the  time  the  new  State- 
House  is  in  process  of  construction.  Such  rent  is  no  more 
a  part  of  the  cost  of  the  construction  of  the  new  State- 
House  than  is  any  other  expense  to  which  the  State  might 
be  subjected  during  the  same  time.  As  well  might  the 
salaries  of  State  officers  be  charged  up  as  part  of  the  cost 
of  the  construction  of  the  new  State  House,  as  the  rent 
which  the  State  might  pay  for  offices  occupied  by  them 
during  the  time  the  new  building  is  being  constructed. 

The  sum  of  two  millions,  thus  designated  as  the  extreme 
cost  of  the  construction  of  the  new  State-House,  is  clearly 
not  to  be  diminished  by  any  rent  which  the  State  may 
have  to  pay  for  office  rent  for  her  officers  during  the  time 
the  new  building  is  in  process  of  construction*  Yet 
it  does  not  follow  that  such  rent  is  not  properly 
payable  out  of  the  fund  known  as  the  New  State-House 
Fund. 

The  3d  section  of  the  act  in  question  provides  that 
"  when  it  becomes  necessary  they  "  (the  commissioners) 
"  shall  cause  tbe  old  building  to  be  removed,  and  they 
shall  provide  temporary  quarters  for  the  General  Assembly, 
and  for  the  officers  now  occupying  the  present  building,"  etc. 

It  is  thus  seen  that,  while  the  rent  which  might  be  paid 
for  such  temporary  quarters  for  the  General  Assembly,  and 
for  the  officers  then  occupying  the  old  building,  could 
constitute  no  part  of  the  cost  of  the  construction  of  the 
new  one,  yet  the  commissioners,  were  required  to  furnish 
such  temporary  quarters ;  and  this  direction  to  furnish 
temporary  quarters  implied  the  power  and  duty  to  pay 
therefor,  if  there  was  any  fund  provided,  within  the  control 
of  the  commissioners,  out  of  which  payment  could  be 
made. 

The  11th  section  of  the  act  is  as  follows: 
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"  There  shall  be  assessed,  in  the  year  1877,  the  sum  of 
one  cent  upon  each  one  hundred  dollars  worth  of  taxable 
property  in  the  State,  to  be  collected  as  other  State  taxes, 
assessed  at  the  same  time,  are  collected.  And  in  the  year 
1878,  there  shall  be  assessed  and  collected,  as  above,  the 
sum  of  two  cents  upon  each  one  hundred  dollars  worth  of 
taxable  property  in  the  State,  which  money,  when  collected 
and  paid  into  the  State  Treasury,  shall  be  kept  and  known 
as  the  New  State-House  Fund;  and  the  proceeds  of  the  tax, 
herein  levied,  is  hereby  appropriated  to  the  use  of  the, 
State-House    commissioners,  as    hereinbefore  provided. " 

A  levy  of  two  cents  on  each  one  hundred  dollars  worth 
of  taxable  property  was  made  for  the  same  purpose  for 
each  of  the  years  1879  and  1880.    Acts  1879,  p.  195. 

As  has  already  been  seen,  the  commissioners  were 
authorized  to  furnish  quarters  for  the  oflBicers  occupying 
the  old  State-House,  when  it  should  be  torn  down  to  give 
place  to  the  new  one ;  and  the  section  of  the  statute  above 
quoted  furnishes  a  fund  out  of  which  payment  can  prop- 
erly be  made.  The  designation  of  the  fund,  in  the  sec- 
tion quoted,  as  the  "  New  State-House  Fund,"  does  not,  in 
view  of  the  entire  provisions  of  the  statute,  imply  that  it 
is  all  to  be  expended  in  the  construction  of  a  new  State- 
House  ;  but  it  may  be  applied,  as  far  as  necessary,  in  pay- 
ing rent  for  offices  which  the  commissioners  are  required 
to  furnish. 

The  judgment  below  is  affirmed,  with  costs. 


Davis  t.  Binford  et  al. 

RsTiEW  OF  JuDOMKNT. — Complaint, — A  complaint  to  review  a  judgment 
must  set  out  a  full  and  complete  record  of  the  pleadings  filed,  proceedings 
had  and  Judgment  rendered  in  the  cause  sought  to  be  reviewed. 

From  the  Henry  Circuit  Court. 
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S.  A.  Eiiffj  B.  F.  Davis  and Iseminger,  for  appel- 
lant. 

W.  March  and  W.  B.  Hotighy  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  against 
the  appellees,  to  obtain  the  review  of  a  judgment  of  the 
Henry  Circuit  Court,  recovered  by  the  appellees  in  a  for- 
mer action  against  them  by  the  appellant  in  this  case.  To 
the  appellant's  complaint  for  review,  in  the  case  now  be- 
fore us,  the  appellees  demurred  upon  several  grounds  of 
objection,  which  demurrer  was  sustained  by  the  court,  and 
to  this  decision  the  appellant  excepted ;  and,  failing  to 
amend  or  plead  further,  judgment  was  rendered  against 
him,  for  the  appellees'  costs. 

From  this  judgment,  this  appeal  is  prosecuted  in  this 
court ;  and  the  appellant  has  here  assigned,  as  error,  the 
decision  of  the  circuit  court  in  sustaining  the  appellees' 
demurrer  to  his  complaint  for  review. 

This  complaint  is  exceedingly  long,  and  it  is  so  radically 
and  fatally  defective  in  its  allegations  of  fact,  as  it  seems 
to  us,  that    we    will    not  attempt    to  set  it  out  in  this 
opinion.      It    appears    from    this    complaint,   that    the 
appellant  in  this  case  had  appealed  from  the  judgment 
sought  to  be  reviewed  to  this  court,  and  that,  on  that  ap- 
peal, that  judgment  had  been  affirmed  by  the  judgment  of 
this  court.     The  opinion  and  decision  of  the  court  on  that 
appeal  are  reported  under  the  title  of  Davis  v.  Bwford,h% 
Ind.  457,  and  we  refer  the  curious  reader  to  the  opinion 
of  BiDDLB,  C.  J.,  in  that  case,  for  a  summary  of  the  facts 
and  history  of  the  cause,  and  for  the  grounds  on  which  the 
judgment  was  then  and  there  affirmed.     It  will  be  seen, 
from  the  opinion  of  the  court  in  that  case,  that  the  mo- 
tion for   a  new  trial  therein  had  not  been  filed  until  the 
next  t^rm  of  the  court  after  the  trial  of  the  cause ;  and  it 
was  then  held^by  the  court,  that  the  motion  for  a  new  trial 
came  too  late  and  was  not  property  in  the  record.    This 
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deciaion  of  the  court  the  appellant  seeks  to  be  relieved  of, 
upon  the  ground  chiefly  that  it  resulted  from  the  mistake 
and  error  of  the  court  below,  and  not  from  his  fault  or 

negligence. 

There  are  several  objections  urged  by  the  appellee^' 
counsel  to  the  sufficiency  of  the  appellant's  complaint  for 
review,  in  the  case  at  bar,  under  their  demurrer  thereto 
for  the  want  of  facts.  The  most  serious  objection  to  this 
complaint,  and  the  one  which  rendered  it  fatally  defective 
and  insufficient,  as  it  seems  to  us,  on  the  appellees'  demur- 
rer thereto,  was  its  utter  fSsiilure  to  bring  before  the  court 
a  full  and  complete  record  of  the  judgment  and  proceed- 
ings in  the  case  sought  to  be  reviewed,  including  the 
complaint,  answer  and  other  pleadings  and  proceedings  in 
the  original  cause.  It  has  been  often  decided  by  this 
court,  and  we  think  correctly  so,  that  such  a  record  of  the 
original  cause  was  an  indispensable  part  of  a  complaint  for 
review.  McDade  v.  McDade^  29  Ind.  340 ;  Davis  v.  Perry ^ 
41  Ind.  305;  Owen  v.  Cooper^  46  Ind.  524;  Weathers  v. 
Doerr^  53  Ind.  104 ;  Hardy  v.  Chipman^  54  Ind.  691 ;  Groar 
V.  CravenSj  57  Ind.  865. 

The  appellees'  counsel  also  insist,  that  as  the  complaint 
for  review  showed  upon  its  face  that  the  appellant  had 
prosecuted  an  appeal  to  this  court  from  the  judgment 
sought  to  be  reviewed,  where  such  judgment  had  been 
affirmed,  he  could  not  afterward  prosecute  a  suit  for  the 
review  of  such  affinmed  judgment;  and  for  this  reason  it 
is  claimed  that  the  demurrer  to  the  complaint  for  review 
was  correctly  sustained.  In  the  case  of  The  Indiana  M.  F. 
Ins.  Co.  V.  Routledgey  7  Ind.  25,  it  was  held  by  this  court  that, 
where  a  party  to  a  judgment  had  prosecuted  to  final  deter- 
mination an  action  for  the  review  of  such  judgment,  in 
the  court  wherein  it  was  rendered,  he  could  not  afterward 
prosecute  an  appeal  from  the  same  judgment  to  this  court. 

The  case  cited  would  seem  to  sustain  the  position  as- 
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gumed  by  appellees'  counsel  iu  the  case  now  before  us ;  but 
the  point  is  one  which  we  need  not  now  decide. 

For  the  reason  lirst  given,  we  are  clearly  of  the  opinion 
that  the  coui*t  did  not  err  in  sustaining  the  appellees'  de- 
murrer to  appellant's  complaint  for  review. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Dunn  v.  The  State. 

CimfiKXL  Law, — Former  AeqtfiHal, — Rajye. — Assault  and  Battery  vntk 
Intent — Evidence, — IncUciment — On  the  trial  of  a  defendant  indicted,  in 
respective  counts,  for  rape,  assaalt  with  intent  to  commit  rape, 
and  assaalt  and  battery,  upon  one  alleged  to  be  "a  woman  child  under 
the  age  of  twelve  years/'  he  may  give  both  record  and  parol  evidence 
that  he  was  formerly  tried  and  acquitted  on  a  charge  of  rape  upon  such 
X)er8on,  alleged  to  have  been  ''  a  woman  child/'  and  that  the  offences 
charged  are  identical. 

Prom  the  Floyd  Circuit  Court. 

J.  V,  Kelso  and  E,  G.  Henry,  for  appellant. 
T.   W.   Woollen,  Attorney   General,  and    T.  L.  Smithy 
Prosecuting  Attorney,  for  the  State. 

Scott,  J. — The  appellant  was  indicted  for  rape  alleged 
to  have  been  committed  in  Floyd  county,  on  the  Ist  day  of 
August,  1878,  upon  the  person  of  one  Adaline  Wolfe, 
who  was  described  in  the  indictment  as  *'  a  woman 
child.'* 

A  motion  to  quash  the  indictment  was  overruled.  He 
entered  a  plea  of  not  guilty,  and  was  tried  by  a  jury. 
The  jury  returned  a  verdict  of  not  guilty,  and  upon  this 
verdict  a  judgment  of  acquittal  was  rendered  by  the 
court. 

Afterward,  on  the  8d  day  of  December,  1878,  the  ap- 


48  SUPREME  COURT  OF  INDIANA. 

Dunn  V,  The  State. 


pellant  was  again  indicted  for  rape,  alleged  to  have  been 
committed  on  the  Ist  day  of  August,  1878,  in  Floyd 
county,  upon  the  same  person-.  In  this  latter  indictment, 
Adaline  Wolfe  was  described  as  "  a  woman  child  under 
the  age  of  twelve  years."  The  latter  indictment  was  in 
three  counts.  In  the  first  the  rape  was  charged ;  in  the 
second  the  charge  was  an  assault  with  intent  to  commit 
rape ;  in  the  third  was  a  charge  of  assault  and  battery. 
On  this  indictment,  the  appellant  was  tried  by  a  jury; 
verdict  of  guilty  as  charged  in  the  first  count  of  the  indict- 
ment, and  punishment  of  appellant  fixed  at  confinement 
in  the  state-prison  for  the  term  of  fifteen  years.  The 
appellant  moved  for  a  new  trial,  and  assigned  as  causes 
therefor : 

1.  That  the  verdict  was  contrary  to  law  ; 

2.  That  the  court  erred  in  refusing  to  admit  competent 
and  material  testimony  to  show  on  behalf  of  defendant 
his  former  acquittal  of  the  identically  same  oftence  herein 
charged ; 

3.  That  the  verdict  is  contrary  to  the  evidence ;  and, 

4.  That  the  punishment  is  excessive. 

The  motion  was  overruled,  and  the  appellant  excepted. 
Judgment  on  the  verdict,  and  an  appeal  properly  taken, 
and  error  assigned,  which  calls  in  question  the  ruling  of 
the  circuit  court  in  overruling  the  motion  for  a  new  trial. 

On  the  trial  of  the  cause,  the  appellant  oftered  in  evi- 
dence the  record  of  the  former  indictment  and  the  record 
of  acquittal  thereon.  It  appeara  from  the  bill  of  excep- 
tions, that,  before  oftering  these  records,  the  appellant 
proved  that  the  original  indictment  was  lost,  that  he  was 
the  same  person,  and  that  both  indictments  charged  the 
same  offence.  To  the  introduction  of  these  records  in 
evidence  the  State  objected,  for  the  reason  that  the  evi- 
dence was  immaterial;  and  the  court  sustained  the  ob- 
jection and  excluded  the  evidence,  to  which  ruling  the 
appellant  excepted. 


r'^ ,. ' 
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On  the  trial,  the  appellant  offered  to  prove  by  Vachel 
Newman,  who  was  a  juror  on  the  trial  of  the  former  in- 
dictment, that  the  facts  established  on  the  former  trial 
were  identically  the  same  facts  as  proven  in  this  cause, 
and  that  the  appellant  was  the  same  person  charged  in 
each  indictment ;  that  the  offences  charged  in  the  latter 
indictment  were  against  the  same  person,  Adajine  Wolfe, 
named  in  the  former  indictment ;  and  that  all  the  facts 
proven  in  this  cause  were  identically  the  same  as  those 
proven  on  the  former  trial ;  that,  before  offering  this  evi- 
dence, the  apipellant  proved  by  the  Hon.  John  S.  Davis, 
who  presided  as  judge  at  the  former  trial,  that  he  kept 
no  notes  of  the  testimony  given  on  the  former  trial.  The 
court  refused  this  testimony,  and  to  this  ruling  the  appel- 
lant excepted. 

In  view  of  the  constitutional  provision,  "  That  no  person 
shall  be  put  in  jeopardy  twice  for  the  same  offence,"  we  are 
of  opinion  that  the  court  eiTed  in  refusing  to  allow  this 
evidence  to  go  to  the  jury. 

The  question  of  whether  a  person  has  been  tried  for 
an  offence  is  a  question  of  fact,  to  be  determined  by 
the  jury,  and  is  proven  partly  by  the  record,  and  partly 
by  evidence  outside  the  record.  The  court  should  have 
allowed  all  this  evidence  to  have  gone  to  the  jury,  and 
left  the  question  of  former  acquittal  for  the  jury  to  de- 
termine. 

The  rule  is,  that  where  a  person  is  put  upon  trial  for 
an  offence,  upon  a  good  indictment,  and  there  is  a  verdict 
of  acquittal,  he  can  not  be  tried  again  for  the  same  of- 
fence. In  this  case,  the  indictment  on  which  the  appellant 
i^as  tried  and  acquitted  was  a  good  indictment,  and,  if 
the  ofteuae  charged  in  this  case  was  the  same  offence  as 
that  charged  in  the  former  indictment,  the  appellant  was 
wrongfully  convicted.  A  new  trial  should  have  been 
granted. 

Vol.  LXX.— 4 
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The  judgment  is  reversed ;  cause  remanded.  The 
clerk  will  issue  the  proper  order. 

Note. — Howk,  J.,  was  absent  when  this  cause  was  con- 
sidered. 
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Life  Insubanck. — Complaint  on  Policy  by  Beneficiaryt  Against  Company 
a7»d  Assignees  of  Policy, — Estoppel, — In  an  action  by  a  widow,  on  a  life 
insurance  policy,  issued  on  the  life  of  her  husband,  for  her  benefit, 
against  the  company  which  had  issued  the  policy,  certain  persons  were 
made  codefendants,  and  the  complaint  alleged  that  they  had  possession  off 
and  claimed  some  interest  in,  said  policy.  The  prayer  of  the  complaint, 
as  against  them,  was,  that  they  be  compelled  to  produce  the  policy  and 
assert  their  claim,  or  be  forever  estopped. 

Held,  on  demurrer  by  the  individual  defendants,  that  the  complaint  was 
sufficient. 

Samk. — Assignment  of  Policy  by  Married  Woman. — Plea  of  Coverture, — 
Such  Individual  defendants  having  answered  by  way  of  cross  complaint, 
setting  up  a  written  assignment  of  the  policy,  by  the  plaintiff  and  her 
husband,  to  them,  to  secure  them  for  money  loaned  to  her  by  them^  and 
promising  repayment,  her  plea  of  coverture  at  the  time  of  the  execution 
of  such  assignment  was  a  sufficient  answer  to  the  cross  complaint. 

Agreed  Case. — Affidavit — Practice. — An  agreed  statement  of  facts,  unsup^ 
ported  by  the  affidavit  required  by  section  886  of  the  pracUce  act,  is  not 
an  agreed  case  under  that  section. 

From  the  Washington  Circuit  Court. 

A.  B.  Collins^  for  appellants. 

S.  B,  Voyle.s  and  H.  Morris^  for  appellees. 

HowK,  J. — In  this  action,  the  appellee  Sarah  Wilson, 
as  sole  plaintift*,  sued  the  Connecticut  .Mutual  Life  Insur- 
ance Company  and  the  appellants,  Godfrey  and  Calloway, 
as  defendants,  upon  a  policy  of  life  insurance  executed  by 
said   Insurance   Company,  upon   the   life   of   James    B. 
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Wilson,  and  payable  to  his  wife,  the  appellee  Sarah 
Wilson.  .  In  her  complaint,  the  appellee  Sarah  Wilson 
alleged,  in  substance,  that  the  Connecticut  Mutual  Life 
Insurance  Company  was  a  corporation,  and  had  been  or- 
ganized as  such,  and  carrying  on  business  in  its  corpor4ite 
name,  for  more  than  fifteen  years  before  the  commence- 
ment of  this  suit;  that  during  the  year  1866,  and  since,  the 
said  company  carried  on,  in   this  State,   the  business  of 

life  insurance ;  and  that,  on  the  —  day  of ,  1866,  the 

said  company  contracted  and  agreed  with  James  B. 
Wilson,  then  of  Washington  county,  Indiana,  to  insure 
his  life  for  the  sum  of  J3,000.00,  payable  to  his  wife,  the 
appellee  Sarah  Wilson,  at  the  expiration  of  ninety  days 
after  due  and  satisfactory  proof  of  the  death  of  said  James 
B.  Wilson,  provided  certain  sums  or  premiums  were  paid 
and  certain  conditions  not  broken,  upon  which  contract 
the  said  insurance  company  issued  and  delivered  the  said 
policy  of  insurance  for  said  sum  of  $3,000.00  ;  that  there- 
after the  said  James  B.  Wilson  paid  or  caused  to  be  paid 
the  said  sums  and  premiums  for  which  he  was  liable,  and, 
while  the  said  policy  was  in  the  possession  and  control  of 
said  James  B.  Wilson,  he  made  some  pretended  pledge 
or  assignment  thereof  or  thereon  to  the  appellants,  Godfrey 
and  Calloway,  who  then  had  said  policy  under  their  control, 
for  which  reason  the  plaintiff  below  could  not  furnish  an 
exact  copy  thereof;  that  the  appellee  Sarah  Wilson  w^s 
at  all  times  a  married  woman,  from  the  time  of  the  issu- 
ance of  said  policy  until  her  said  husband,  James  B. 
Wilson,  died  intestate,  at  Salem,  Indiana,  on  the  28th  day 
of  November,  1878 ;  that  the  appellants  pretended  to  have 
some  claim  upon  or  interest  in  said  policy,  but  that  they 
were  not  of  kin  to  said  James  B.  Wilson,  nor  was  he  in- 
debted to  them,  nor  had  they  any  interest  in  his  life  or  in 
the  continuance  thereof.  The  appellee  Sarah  Wilson 
asked  that  the  appellants  produce  said  policy  in  open  court, 
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with  their  claim  thereto,  or  be  forever  estopped;  that 
whatever  claim  they  asserted  to  said  policy  was  under  an 
executory  contract,  based  upon  speculation,  which  she  was 
incapable  of  making  by  reason  of  her  coverture,  and  that 
the  assignment  thereof  was  therefore  void ;  that  said 
insurance  company  had  received  due  and  satisfactory 
notice  and  proof  of  the  death  of  said  James  B.  Wilson,  as 
required  by  said  policy,  more  than  ninety  days  before  this 
suit  was  commenced ;  that  the  appellee  Sarah  Wilson 
was  the  sole  beneficiary  in  said  policy,  and  that  the 
whole  amount  thereof  was  due  and  unpaid.  Wherefore, 
etc. 

On  the  application  of  the  plaintift*  below,  a  change  of 
judge  was  granted,  and,  with  the  written  consent  of  the 
parties,  the  Hon.  Simeon  K.  Wolf,  of  New  Albany, 
Indiana,  was  appointed  as  special  judge  of  the  court,  to  hear 
and  determine  this  cause. 

With  the  consent  and  agreement  of  the  other  parties  to 
the  suit,  in  open  court,  the  -defendant,  the  Connecticut 
Mutual  Life  Insurance  Co.,  paid  to  the  clerk  of  the  court, 
as  a  special  trustee  to  receive  and  hold  until  the  further 
order  of  the  court,  the  sum  of  $2,815.10,  which  was  ad- 
mitted to  be  the  amount  due  and  owing  under  the  policy 
of  insurance  mentioned  in  the  complaint ;  and  the  rights 
and  claims  of  the  plaintiff*  and  of  the  appellants  were 
transferred  to  said  fund  so  paid  into  court,  and  they  were 
ordered  and  directed,  by  complaint  and  answer  to  set  up 
their  respective  claims  thereto. 

The  appellants'  demurrer  to  the  complaint,  for  the  want 
of  sufficient  facts  therein  to  constitute  a  cause  of  action 
against  them,  was  overruled  by  the  court,  and  to  this  de- 
cision they  excepted.  They  then  filed  their  answer  and 
cross  complaint.  In  their  answer,  they  substantially  ad- 
mitted the  material  allegations  of  the  complaint.  In  their 
cross  complaint,  the  appellants  claimed  that  they  were  the 
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exclusive  owners  of  the  policy  of  insurance  mentioned  in 
the  complaint,  and  of  the  money  due  thereunder  and 
evidenced  thereby,  under  and  by  virtue  of  a  written  assign- 
ment thereof,  executed  by  the  appellee  Sarah  Wilson  and 
her  husband.  James  B.  Wilson,  in  his  lifetime,  of  which 
assignment  the  following  is  a  copy  : 

"  For  value  received,  and  in  consideration  of  the  sura  of 
one  dollar,  we,  James  B.  Wilson  and  Sarah  Wilson,  hi« 
wife,  hereby  assign  and  transfer  unto  James  Godfrey  and 
John  H.  Calloway  all  the  right,  title  and  interest  of  said 
Sarah  Wilson  in  and  to  this  policy  of  insurance,  being 
No.  52,160,  in  the  Connecticut  Mutual  Life  Insurance 
Company,  of  Hartford,  Connecticut,  on  the  life  of  said 
James  B.  Wilson.  This  assignment  is  made  to  secure  the 
said  James  Godfrey  in  the  payment  of  the  sum  of  one  thou- 
sand and  fifty  dollars  (f  1,050),  and  said  John  H.  Calloway  in 
the  sum  of  five  hundred  and  fifty  dollars  ($550)  ;  both  of 
which  sums  have  this  day  been  loaned  by  said  assignees, 
respectively,  to  said  Sarah  Wilson,  to  enable  her  to  pay  for 
and  improve  her  following  described  real  estate :  Lot 
number  130,  town  of  Salem,  Washington  county,  Indiana ; 
which  sums  are  to  be  devoted  to  that  purpose,  and  are  to 
be  paid  without  relief  from  valuation  and  appraisement 
laws,  and  with  ten  per  centum  interest  from  date.  Witness 
our  hands,  this  the  1st  day  of  March,  1872. 

(Signed,)  "  Jambs  B.  Wilson, 

"  In  presence  of  A.  B.  Collins.  "  Sarah  Wilson." 

The  appellants  alleged,  in  their  cross  complaint,  that  the 
sums  of  money  specified  in  the  said  written  assignment  of 
said  policy,  with  the  interest  accrued  thereon,  were  due  and 
owing  them  respectively. 

To  the  appellants'  cross  complaint,  the  appellee  Sarah 
Wilson  answered  in  two  paragraphs,  in  substance,  as  fol- 
lows: 

1.    A  general  denial ; 
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2.*  For  a  further  answer  to  said  cross  complaint,  said 
appellee  alleged,  that,  at  the  time  of  said  assignment  and 
transfer  of  said  policy  to  the  appellants,  and  continuously 
thereafter  until  the  death  of  said  James  B.  Wilson,  she 
was  his  wife ;  that  all  the  premiums  upon  said  policy  were 
paid  by  said  James  B.  Wilson;  that  on  said  Ist  day  of 
March,  1872,  the  said  James  B.  Wilson  was  indebted  to 
one  Gaj^er  Knight  in  the  sum  of  $1,035.50,  upon  a  note 
executed  by  said  James  B.  Wilson  on  September  loth, 
1870,  and  due  eighteen  months  after  date  to  said  Knight; 
that  said  debt  was  created,  and  said  note  executed,  in  con- 
sideration of  the  purchase  from,  and  conveyance  by,  said 
Knight  of  certain  real  estate  to  said  appellee  Sarah  Wil- 
son, which  purchase  and  conveyance  were  made  and  exe- 
cuted on  September  15th,  1872,  and  which  real  estate  she 
had  ever  since  owned  and  held  under  said  deed ;  and  that, 
of  the  money  received  from  the  appellants,  the  sum  of 
$1,035.50  was  appropriated  to  the  payment  of  said  note; 
that,  at  the  time  of  the  transfer  and  assignment  of  said  pol- 
icy to  the  appellants,  to  wit,  March  1st,  1872,  they  were 
not,  nor  was  either  of  them,  creditors  of  the  said  James  B. 
Wilson,  nor  had  they,  nor  either  of  them,  any  interest 
whatever  in  the  life  of  said  James  B.  Wilson,  or  in  the 
continuance  thereof,  nor  were  they,  nor  either  of  them,  of. 
kin  or  related  in  any  manner  to  said  James  B.  Wilson,  nor 
had  they,  nor  either  of  them,  any  interest  of  any  kind 
whatever,  or  advantage,  pecuniary  or  otherwise,  in  the  con- 
tinuance of  the  life  of  said  James  B.  Wilson  ;  that  no  other 
or  different  contract  or  agreement  was  ever  made  or  entered 
into  for  the  assignment  or  transfer  of  said  policy,  or  by 
which  the  same  was  assigned  or  transferred  to  the  appel- 
lants, except  that  set  out  and  contained  in  said  written 
assignment,  filed  with  the  appellants'  cross  complaint. 

To  this  second  paragraph  of  answer,  the  appellants'  de- 
murrer, for  the  want  of  sufficient  facts  therein,  was  over- 
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ruled  by  the  court,  and  to  this  ruling  they  excepted.  They 
then  replied,  by  a  general  denial,  to  said  paragraph  of  an- 
swer. 

The  issues  joined  were  tried  by  the  court,  upon  a  writ- 
ten agreement  of  the  facts,  and  a  finding  was  made  for 
the  appellee  Sarah  Wilson,  for  the  full  amount  due  under 
said  policy  and  paid  over  t(rthe  clerk  of  the  court  by  said 
insurance  company,  to  which  finding  of  the  court  the 
appellants  excepted.  Their  motion  for  a  new  trial  having 
been  overruled,  and  their  exception  saved  to  this  ruling, 
judgment  was  rendered  by  the  court  upon,  and  in  accord- 
ance with,  its  finding. 

In  this  court,  the  fDllowing  decisions  of  the  circuit  court 
have  been  assigned  as  errors,  by  the  appellants  : 

1.  In  overruling  their  demurrer  to  plaintiff's  com- 
plaint ; 

2.  In  overruling  their  demurrer  to  the  second  para- 
graph of  the  plaintiff's  answer  to  their  cross   complaint; 

3.  In  finding  for  the  appellee  Sarah  Wilson,  and 
against  them ;  ; 

4.  In  finding  for  said  appellee,  and  against  them,  upon 
the  agreed  statement  of  facts  ;  and, 

5.  In  overruling  their  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by  the  appellants'  counsel,  and  arising  under 
these  alleged  erroi*s,  in  the  order  of  their  assignment. 

1.  It  seems  to  us,  that  the  court  committed  no  error  in 
overruling  the  appellunts'  demurrer  to  the  plaintift^'s  com- 
plaint. As  We  construe  the  allegations  of  her  complaint, 
the  appellee  Sarah  Wilson  did  not  intend  nor  attempt 
therein  to  state  a  cause  of  action  against  the  appellants. 
She  stated  a  cause  of  action  against  the  defendant,  the 
Insurance  Company,  founded  upon  a  policy  of  insurance 
issued  by  said  defendant  and  payable  to  her;  and  she 
alleged,  in  her  complaint,  that  the  appellants  pretended  to 
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have  some  claim  upon,  or  intereflt  in,  said  policy  of  insur- 
ance, and  she  asked  that  they  might  be  required  to  pro- 
duce said  policy  and  assert  their  claim  thereto,  or  be  for- 
ever  estopped.  There  was  no  error  in  overruling  the  ap- 
pellants' demurrer  to  such  a  complaint. 

2.  In  their  cross  complaint,  the  appellants  had 
grounded  their  right  to  the  recovery  of  the  money  in  con- 
troversy in  this  action,  the  proceeds  of  the  policy  of  insur- 
ance issued  and  payable  to  the  appellee  Sarah  Wilson,  upon 
her  written  assignment  to  them  of  such  policy  of  insurance, 
in  the  execution  of  which  assignment  her  husband, 
James  B.  Wilson,  had  also  joined.  We  have  given  else- 
where, in  this  opinion,  a  full  summary  of  the  facts  alleged 
by  the  appellee  Sarah  Wilson,  in  the  second  paragraph  of 
her  answer  to  the  appellants'  cross  complaint.  It  will  be 
seen  from  this  summary,  that  the  gist  of  the  defence  relied 
upon  by  the  appellee,  in  the  second  paragraph  of  her 
answer,  was  that  the  assignment  evidenced  a  loan  to  her, 
by  the  appellants,  of  so  much  money,  and  her  executory 
contract  for  the  repayment  of  such  money,  without  relief, 
etc.,  "  and  with  ten  per  centum  interest  from  date,"  and 
that  at  the  time  of  the  making  of  such  contract,  and  con- 
tinuously thereafter  until  the  death  of  her  said  husband, 
she,  the  said  Sarah  Wilson,  was  a  married  woman.  We 
think  that  the  facts  thus  pleaded  by  the  appellee  Sarah 
Wilson,  in  the  second  paragraph  of  her  answer,  constituted 
a  full  and  complete  defence  to  the  cause  of  action  stated 
bj'  the  appellants  in  their  cross  complaint.  The  contract 
of  the  appellee  Sarah  Wilson,  for  the  repaynient  by  her 
of  the  sums  of  money  loaned  to  her  by  the  appellants, 
was  executed  by  her  and  her  husband,  as  we  have  seen,  on 
the  Ist   day  of  March,  1872. 

It  cannot  be  doubted,  we  think,  that  the  executory 
contract  of  the  appellee  Sarah  Wilson,  for  the  repayment 
of  the  sums  of  money  loaned  to  her  by  the   appellants, 
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with  ten  per  cent,  interest  thereon  from  the  date  of  such 
loans,  was,  under  the  facts  stated  and  alleged  in  the  second 
pai'agraph  of  her  answer  to  the  appellants'  cross  complaint, 
absolutely  void  at  law  and  of  no  binding  force.  This  con- 
tract, as  we  have  seen,  was  counted  upon  by  the  appellants 
in  their  cross  complaint,  as  constituting  their  cause  of 
action  against  the  appellee  Sarah  Wilson,  and  the  basis  of 
their  title  and  claim  to  the  sum  of  money  in  controversy 
in  this  action.  It  is  certain,  that,  in  the  absence  of  a  valid 
contract  of  assignment,  executed  to  them  by  the  beneficiary 
named  in  the  policy  of  insurance,  upon  a  sufficient  and 
legal  consideration,  the  appellants  did  not  have  any  legal 
title  or  claim  either  to  the  policy  or  its  proceeds ;  and  it  is 
equally  certain,  we  think,  that,  under  the  facts  stated  in 
the  second  paragraph  of  the  answer  of  the  appellee 
Sarah  Wilson,  the  contract  executed  by  her  and  her 
husband  to  the  appellants  was  invalid  and  void,  and  did 
not  give  them  any  title  to  the  policy,  or  any  claim  upon  or 
interest  in  its  proceeds.  At  the  time  she  executed  such 
contract  to  and  with  the  appellants,  the  second  paragraph 
of  her  answer  alleged  that  she  was  a  married  woman  ;  and, 
as  such,  her  contract  was  void  and  of  no  effect,  under  the 
recognized  law  of  this  State  at  the  time  such  contract  was 
made.  Thomas  v.  Passage,  54  Ind.  106 ;  The  American 
Ins.  Co.  V.  Avery,  60  Ind.  566  ;  and  Williams  v.  Wilbur,  67 
Ind.  42. 

We  are  of  the  opinion,  therefore,  that  the  court  did  not 
err  in  overruling  the  appellants'  demurrer  to  the  second 
paragraph  of  the  answer  of  the  appellee  Sarah  Wilson  to 
their  cross  complaint.  But,  as  this  demurrer  searched  the 
record,  and  as  the  appellants'  cross  complaint,  as  it  seems 
to  us,  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  appellee  Sarah  Wilson,  or  to  show,  as 
against  her,  any  title  to  or  interest  in  the  policy  of  in- 
surance or  its  proceeds,  the  demurrer  to  the  second  para- 
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graph  of  the  answer  should  have  been  carried  back  and 
sustained  to  the  cross  complaint. 

In  the  third  and  fourth  alleged  errors,  the  appellants  ev- 
idently proceeded  upon  the  theory,  in  their  assignment 
thereof,  that  this  case  was  an  agreed  case  under  the  pro- 
visions of  section  386  of  the  practice  act.  But  it  is 
certain,  we  think,  that  the  case  did  not  conform  to  the 
requirements  of  that  section,  in  relation  to  agreed  cases, 
at  least  in  this,  that  it  was  not  shown  by  affidavit  that 
the  controversy  was  real,  and  the  proceedings  in  good 
faith  to  determine  the  rights  of  the  parties.  2  R.  S. 
1876,  p.  190. 

Such  an  affidavit  was  necessary,  in  order  to  bring 
this  case  within  the  provisions  of  the  code,  and  the  usual 
practice,  in  regard  to  agreed  cases.  Sharps  v.  Sharpens 
Adm'r,  27  Ind.  507  ;  and  Manchester  v.  Dodge,  57  Ind.  584. 

The  third  and  fourth  alleged  errors,  therefore,  present 
no  question  for  the  decision  of  this  court. 

5.  The  last  alleged  error,  complained  of  by  the  appel- 
lants, is  the  decision  of  the  court  in  overruling  their  motion 
for  a  new  trial.  In  this  motion,  the  causes  assigned  for 
such  new  trial  were,  that  the  finding  of  the  court  was 
contrary  to  law,  and  that  it  was  not  sustained  by  sufficient 
evidence.  The  record  shows  that  all  the  evidence  given 
in  the  cause,  on  the  trial  thereof,  consisted  of  an  agreed 
statement  of  facts.  The  facts  agreed  to  were,  in  substance, 
as  follows : 

"That,  on  the  1st  day  of  February,  1866,  the  said  insur- 
ance company  executed  the  policy  mentioned  in  plaintiff's 
complaint,  and  that  the  copy  of  said  policy  filed  with  the 
cross  complaint  of  Godfrey  and  Calloway  is  full  and  cor- 
rect; that,  at  the  time  of  the  execution  of  said  policy  of 
insurance,  the  said  James  B.  Wilson  and  Sarah  Wilson, 
therein  named,  were  husband  and  wife ;  that  the  said  Sarah 
Wilson  is  the  plaintiff  herein ;  that  they  remained  husband 
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and  wife  coutinuously  from  the  tirae  of  the  execution  of 
said  policy  until  the'  death  of  said  James  B.  Wilson ; 
that  the  said  James  B.  Wilson  died  at  Salem,  Indiana,  on 
the  28th  day  of  November,  1878 ;  that  the  premiums  accru- 
ing on  said  policy  were  kept  promptly  paid  up  by  said 
James  B.  Wilson  until  his  death ;  that  on  the  1st  day  of 
March,  1872,  James  Godfrey  and  John  H.  Calloway,  defend- 
ants herein,  delivered  to  said  Sarah  Wilson,  in  the  pres- 
ence of  her  husband  and  at  his  solicitation,  the  sum  of 
$1^600  in  cash,  the  said  Godfrey  delivering  $1,050  thereof, 
and  the  said  Calloway  the  sum  of  $550  thereof,  and  both 
said  James  B.  Wilson  and  Sarah  Wilson  then  and  there 
agreed  and  promised  to  pay  said  Calloway  and  Godfrey 
said  sum  or  sums ;  and,  at  the  time  aforesaid,  the  said  Sa- 
rah Wilson  and  James  B.  Wilson  assigned  and  delivered 
the  said  policy  of  insurance,  as  security  for  the  payment 
of  said  sums,  and  executed  on  the  day  aforesaid  the  M-rit- 
ten  assignment  set  out  and  made  a  part  of  defendants' 
cross  complaint  herein,  which  copy,  we  agree,  is  a  correct 
copy  of  said  assignment.  And  said  policy  was  then  and 
there  delivered  to  said  Godfrey  and  Calloway,  and  has 
ever  since  been  held  by  them ;  that  said  assignment  was 
executed  by  plaintiff  and  James  B.  Wilson,  by  signing  the 
same  at  the  time  the  same  bears  date ;  that  no  part  of  said 
$1,600  has  ever  been  repaid  to  the  said  Godfrey  and  Callo- 
way by  the  said  plaintiff  or  the  said  James  B.  Wilson ; 
that  $1,035.50  of  the  money  received  from  the  defendants, 
Godfrej-  and  Calloway,  was  appropriated  to  the  payment 
and  discharge  of  a  note  executed  by  said  James  B.  Wilson 
to  Gayer  Knight,  September  15th,  1870,  which  note  was 
executed  by  said  James  B.  Wilson  in  consideration  of  the 
purchase  from  said  Knight  of  certain  real  estate,  which 
real  estate  was,  on  September  15th,  1870,  conveyed  by  said 
Knight  to  plaintiff  Sarah  Wilson,  and  has  ever  since  been 
held  by  her  under  said  deed ;  that,  at  the  date  of  said 
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assignment  and  transfer  of  .said  policy  of  insurance  to  said 
Godfrey  and  Calloway,  to  wit,  March  1st,  1872,  the  said 
defendants,  Godfrey  and  Calloway,  nor  either  of  them,  had 
any  interest  whatever  in  the  life  of  said  James  B.  Wilson, 
or  in  the  continuance  thereof,  other  than  the  transactions 
herein  set  out ;  that  they  nor  either  of  them  were  of  any 
kin,  or  related  in  any  manner,  to  the  said  James  B.  Wil- 
son ;  that  they  nor  either  of  them  were  creditors  of  said 
James  B.  Wilson,  and  they  nor  either  of  them  had  any 
interest  of  any  kind  whatever,  or  advantage  pecuniary  or 
otherwise,  in  the  continuance  of  the  life  of  said  James  B. 
Wilson,  other  than  what  arose  out  of  the  transaction 
herein  set  out;  that  no  other  contract  of  assignment 
whatever  of  said  policy  has  ever  been  made  or  attempted, 
except  that  contained  and  set  out  in  said  assignment 
herein  set  out." 

The  agreed  facts,  above  set  out,  together  with  the  policy 
of  insurance  and  the  written  assignment  to  the  appellants 
heretofore  set  out  in  this  opinion,  constituted  all  the  evi- 
dence upon  which  the  cause  was  submitted  to  the  court  for 
trial,  and  the  finding  was  made  in  favor  of  the  appellee 
Sarah  Wilson,  and  against  the  appellants.  In  so  far  as 
the  appellants  are  concerned,  it  seems  to  us  that  it  can 
not  be  said  that  the  agreed  facts  materially  change,  en- 
large or  improve  their  cause  of  action  against  the  appel- 
lee Sarah  Wilson,  as  contained  in  the  written  assignment, 
which  is  counted  upon  in  their  cross  complaint.  Indeed, 
we  think,  that,  even  under  the  agreed  facts,  it  must  be 
held  that  the  written  contract  of  assignment  contains  the 
entire  contract  of  all  the  parties  thereto,  in  relation  to  or  in 
connection  with  the  subject-matter  of  such  contract. 
It  was  not  claimed  by  the  appellants,  in  their  cross 
complaint,  nor  was  it  shown  by  the  evidence,  that  there 
was  any  mistake  in  the  written  contract  of  assignment ; 
and,  therefore,  its  terms  can  not  be  changed  by  any  parol 
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promise  or  agreement  of  any  of  the  parties,  made  at  the 
time  of  the  execution  of  the  contract,  but  it  must  be  as- 
sumed that  the  written  assignment  expressed  the  entire 
contract  of  the  parties  at  the  time  made,  in  relation  to 
the  subject-matter  thereof.  It  is  settled,  by  many  de- 
cisions of  this  court,  that  a  written  contract  or  promise 
can  not  be  controlled  or  varied  by  a  contemporaneous 
verbal  contract  or  promise.  Bums  v.  Jenkins^  8  Ind. 
417 ;  Madison,  etc..  Plank  Road  Co,  v.  Stevens,  10  Ind. 
1 ;  Potter  v.  Earnest,  45  Ind.  416  ;    McDonald  v.  Elfes,  61 

Ind.  279. 

It  seems  to  us,  therefore,  that  the  appellants'  cause  of 
action  against  the  appellee  Sarah  Wilson  is  wholly  de- 
pendent upon  the  written  contract  of  assignment,  whereon 
they  declared  in  their  cross  complaint.  We  have  already 
said,  that,  in  our  opinion,  this  cross  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  said 
Sarah  Wilson,  or  to  show  in  the  appellants,  as  against  her, 
any  title  to  or  interest  in  the  policy  of  insurance,  or  the  pro- 
ceeds thereof,  in  controversy  in  this  action.  Our  reaspns 
for  this  conclusion  were  fully  stated  in  considering 
the  sufficiency  of  the  second  paragraph  of  the  appellee's 
answer,  and  need  not  be  repeated.  It  seems  to  us  that 
the  evidence  introduced  on  the  trial  of  this  cause  fairly 
sustained  the  finding  of  the  court,  and  that  the  court 
committed  no  error  in  overruling  the  appellants'  motion 
for  a  new  trial. 
The  judgment  is  affirmed,  at  the  appellants'  costs. 

Petition  for  a  rehearing  overruled. 
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Payment.— <SMr«/y'«  Payment  of  Ijoan  to  Principal  does  not  entitle  Surety 
to  Credit  for  Payment  of  prior  Debt,  with  Proceeds  of  Loan  — The  fact  that 
a  surety  pa^'s  off  a  note  executed  by  him  and  bis  principal  to  obtain  means 
with  which  the  latter^s  debt  to  a  third  person  had  been  paid,  doee  not 
entitle  the  surety  to  credit  for  such  payment  by  the  principal. 

From  the  Harrison  Circuit  Court, 

B.  P.  Douglass  and  S.  M.  Stoekslager^  for  appellant. 
W.  T.  Jone^  and  S.  J.  Wright^  for  appellee. 

WoRDEN,  J. — Action  by  the  appellee,  against  the  appel- 
lant, to  recover  possession  of  a  town  lot  in  the  town  of 
New  Middletown,  in  Harrison  county. 

The  defendant  answered  by  a  general  denial,  and  also 
filed  a  counter-claim  setting  up  an  equitable  title  in  herself 
and  children,  derived  through  her  deceased  husband,  Henry 
Gerdone,  who  was  a  son  of  the  appellee,  Martin  Gerdone, 
based  on  an  alleged  contract  for  the  sale  or  transfer  of  the 
lot  or  a  part  of  it,  by  the  appellee  to  said  Henry  Ger- 
done. 

Issue  and  trial,  resulting  in  a  finding  and  judgment  for 
theplaintift'  for  one-half  of  the  lot.  Judgment  set  aside, 
and  new  trial  granted  to  plaintiff,  on  payment  of  costs. 
The  second  trial  resulted  in  a  finding  and  judgment  for  the 
plaintift'  for  the  whole  of  the  lot. 

The  defendant  moved  for  a  new  trial,  assigning  for 
cause,  that  the  evidence  did  not  sustain  the  finding,  and 
that  certain  evidence  was  improperly  admitted. 

It  was  not  disputed  that,  in  the  year  1871,  the  plaintifl^ 
was  the  owner  of  the  lot.  It  cost  him  ^25.  There  was 
evidence  tending  to  show  that,  about  that  time,  Henry 
Gerdone,  a  son  of  the  plaintiff,  being  then  recently  married 
or  about  to  be  married,  it  was  agreed  between  him  and 
the  plaintiff,  that  he,  assisted  by  his  father,  should  go 
on  and  build  a  house  upon  the  lot;  and,  when  he  paid  one- 
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half  of  the  cost  of  the  house,  he  was  to  have  one-half  of 
it,  which  implied  that  he  was  to  have  one-half  of  the  lot 
on  which  it  stood,  as  we  think.  The  evidence  tended  to 
show  that,  in  pursuance  of  the  contract,  Henry  took  posses- 
sion of  the  lot,  and  erected  a  house  thereon  at  an  expense 
of  some  hundreds  of  dollars,  and  a  stable  and  some  other 
structures  which,  it  might  be  inferred  from  the  evidence, 
wepe  regarded  by  the  parties  as  part  of  the  improvements 
contemplated  by  the  agreement. 

Henry  lived  in  the  house  until  he  died,  in  1875,  and  his 
widow,  the  defendant,  has  lived  in  it,  with  her  children, 
since  that  time. 

The  evidence  also  tended  to  show  that  the  plaintift*  and 
the  said  Henry  paid  about  equally  for  the  improvements 
made,  if  the  sum  of  $100,  to  be  noticed  hereafter,  be  re- 
garded as  paid  by  Henry  and  not  by  the  plaintiif. 

The  facts  in  relation  to  the  $100  appear  to  have  been  as 
follows  : 

One  Jacob  Rowe  was  employed  in  the  building  of  the 
house.  One  Michael  Gerdone  held  a  note  against  Rowe 
for  1100,  and  Henry  Gerdone  and  Rowe  agreed,  that,  if 
Henry  would  get  up  the  note  which  Michael  held  against 
Rowe  and  deliver  it  to  him,  the  latter  would  accept  it  in 
payment,  so  far,  for  his  work.  Henry  Gerdone  thereupon 
procured  the  note  and  delivered  it  to  Rowe,  and  it  was  by 
him  accepted. 

In  order  to  procure  the  note  from  Michael,  Henry  Ger- 
done executed  a  note  to  Michael,  with  his  father,  the  plain- 
tiff, as  surety  thereon,  for  $100.  Afterward  Henry  Ger- 
done borrowed  from  John  Lutz  $100,  with  which  to  pay 
the  note  thus  executed  bv  him  and  his  father  to  Michael, 
and  paid  it.  To  fecure  payment  to  Lutz,  Henry  Gerdone 
executed  to  him  his  no^c  for  $100,  with  the  plaintiff  and 
one  Valentine  Seiple  as  sureties  thereon.  Since  the  death 
of  Henry,  the  plaintiff  has  paid  this  note  to  Lutz. 
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The  appellant  objected  to  the  introduction  of  the 
evidence  of  the  giving  of  the  last  mentioned  note,  and  of 
its  payment  by  the  plaintiff,  on  the  ground  that  it  was  ir- 
relevant and  incompetent,  but  the  objection  was  overruled 
and  the  evidence  admitted. 

It  seems  to  us  that  the  evidence,  particularly  as  to  the 
payment  of  the  note  by  the  plaintiff,  was  incompetent  and 
should  have  been  excluded.  It  is  clear,  on  the  facts  stated, 
that  Henry  paid  Kowe  the  $100,  and  that  the  plaintiff  did 
not. 

The  plaintiff  became  the  surety  of  Henry  upon  a  note  to 
Michael,  and  upon  another  note  to  Lutz,  upon  which 
money  was  raised  to  pay  Michael,  and  he  has  paid  that  note 
to  Lutz,  but  this  did  not  make  the  payment  to  Rowe  the 
plaintiff' 's  payment.  The  plaintiff'  may  have  a  valid  claim 
against  the  estate  of  Henry  for  the  money  paid  by  him  as 
surety  on  the  note  to  Lutz,  just  as  any  one  else  would  have, 
who  had  paid  money  as  surety  for  Henry,  but  this  does 
not  entitle  him  to  be  considered  as  having  made  the  pay- 
ment to  Rowe. 

If  Valentine  Seiple,  who  was  also  a  surety  on  the  note 
to  Lutz,  had  paid  it,  he  could  not  have  set  up  a  claim  as 
for  money  paid  to  Rowe  ;  and  the  plaintiff  is  in  the  same 
situation. 

In  determining  the  amounts  paid,  respectively,  by  the 
plaintiff' and  Henry,  upon  the  building,  the  latter  should 
have  been  credited  with  the  $100  paid  to  Rowe. 

The  judgment  below  is  reverses,  with  costs,  and  the 
cause  remanded  for  a  new^  trial. 
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City. — Duty  of,  in  Oonirol  of  Streets. — Liability  for  Injuries. — Contract, — 
A  city,  incorporated  under  the  general  law  of  this  State  for  the  incorpora- 
tion of  cities,  can  not  avoid  the  duty  which  it  owes  to  the  public  to  keep 
its  streets,  alleys  and  highways  in  a  safe  condition  for  use  in  the  u&ual 
manner  by  travellers,  nor  escape  responsibility  to  third  persons  for  in- 
juries resulting  from  its  neglect  or  failure  to  perform  such  duty,  upon  the 
plea  that  it  had  entered  into  a  contiact  with  another  person  for  the  per- 
formance of  the  work  whioh  rendered  such  use  of  the  street,  alley  or 
highway  unsafe  or  dangerous  to  the  travelling  public. 

Same. — Gonstrueiion  of  Water  Works  Through  Streets. — "Where  such  a  city 
is  engaged  in  the  construction  of  a  system  of  water- works  for  municipal 
pnrposeSy  and  has  entered  into  a  contract  with  another  person  for  the 
performance  of  the  work,  by  the  terms  of  which  the  exclusive  control  of 
such  work  rests  in  the  contractor,  such  city,  notwithstanding  the  contract, 
stands  charged  by  law  with  a  duty  in  the  care  and  control  of  its  streets, 
in  and  through  which  its  water-works  are  in  process  of  construction,  to 
keep  such  streets  in  a  safe  condition  for  use  in  the  usual  manner ;  and  for 
a  breach  of  such  duty,  resulting  in  injury  or  death  to  a  third  person,  it  ia 
liable  in  damages. 

Sams. — Nuisance. — Negligence, — Breach  of  Duty. — Ckmiribuiory  Negligence. — 
The  construction  of  water-works  by  a  city  is  not  a  nuisance  per  se,  and 
neither  such  city  nor  its  contractor  can  be  held  liable  in  damages  for  any 
injury  resulting  therefrom,  unless  it  can  be  shown  that  such  injury  was 
caused  by  some  act  of  negligence  of  the  contractor  or  his  servants,  or 
some  breach  of  duty  by  the  city,  and  that  there  had  been  no  contributory 
negligence  on  the  part  of  the  injured. 

Samk. — Instruction — An  instruction  to  thejuTy,that,  '*  As  between  city  and 
citizens,  any  thing  that  endangers  the  life  of  a  citizen  passing  along  the 
sidewalk  or  street  of  a  city,  is  a  nuisance,*'  is  erroneous. 

Same. — Presumption. — Where,  in  an  action  to  which  a  city  is  a  party,  the 
contrary  does  not  appear,  it  is  presumed  that  such  city  was  incorporated 
under  the  general  law  of  this  State  for  the  incorporation  of  cities. 

From  the  Carroll  Circuit  Court. 

M.  Winfield  and  D.  C.  Justice^  for  appellant. 
D.  P.  Baldwin^  D.  D.  Dykeman   and  L.  B.  Sims  for  ap- 
pellees. 

HowK,  J. — The  appellee  Elizabeth  Dick,  administratrix 
of  the  estate  of  John  Dix,  deceased,  as  sole  plaintiff,  com- 
VoL.  LXX.— 5 
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menced  this  action  in  the  Cass  Circuit  Court,  against 
the  appellant  and  Herbert  R.  Smith  and  Thomas  B. 
Farrington,  as  defendants,  to  recover  damages  under  the 
provisions  of  section  784  of  the  practice  act,  for  the 
death  of  said  John  Dick,  caused,  as  alleged,  by  the 
wrongful  acts  and  omissions  of  the  said  defendants. 

In  their  defence  of  the  action,  the  defendants  severed, 
and  as  the  City  of  Logansport  alone  has  appealed  to  this 
court,  we  shall  notice  only  the  pleadings  of  such  appellant, 
in  our  statement  of  the  case. 

In  her  complaint,  filed  in  the  Cass  Circuit  Court,  the 
appellee  Elizabeth  Dick  alleged,  in  substance,  that  she 
was  the  administratrix  of  the  estate  of  said  John  Dick, 
who  was  her  husband  ;  that  on  the  27th  day  of  January, 
1876,  in  the  city  of  Logansport,  Cass  county,  Indiana, 
her  said  husband,  without  fault  on  his  part,  and  without 
contributing  thereto,  was,  through  the  carelessness  and 
negligence  of  the  said  defendants,  killed  by  them ;  that 
the  said  defendants  were  at  the  time  engaged  in  the  con- 
struction of  water-works  in  and  for  said  city  and  the 
inhabitants  thereof;  that,  at  the  time  of  the  killing  of  her 
said  husband,  the  defendants  were  blasting  rock,  in  ex- 
cavation, for  the  purpose  of  laying  down  their  water- 
pipes,  and  were  blasting  rock  in  Plum  street ;  that,  while 
thus  engaged  in  blasting  with  gunpowder,  the  defendants 
wrongfully,  negligently  and  carelessly,  so  conducted  their 
said  work,  by  and  with  an  improper  use  of  gunpowder, 
and  by  their  failure  to  provide  the  necessary  protection 
to  the  public  against  such  blast,  that  a  fragment  of  rock, 
blown  from  the  explosion,  struck  said  John  Dick  on  the 
head,  thereby  causing  his  death  ;  that  her  said  husband  was 
by  occupation  a  blacksmith,  living  with  his  family,  at  or 
near  Lockport,  in  Carroll  county,  Indiana,  and  was  a  poor 
man,  depending  on  his  daily  labor  to  support  his  family ; 
and  that,  by  his  death,  she,  the  plaintift*,  was  entirely  be- 
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reft  of  any  means  of  support  for  herself  and  her  family 
of  four  small  children,  to  her  damage  in  the  sum  of  five 
thousand  dollars.     Wherefore,  etc. 

To  this  complaint  the  appellant  demurred,  for  the  want 
of  sufficient  facts  therein ;  but,  before  the  court  passed 
upon  its  demurrer,  the  appellant  filed  its  answer  in  three 
paragraphs,  of  which  the  first  was  a  general  denial,  and 
the  second  and  third  paragraphs  stated  special  defences. 
To  the  special  paragraphs  of  the  appellant's  answer,  the 
plaintift*  below  replied  in  two  paragraphs. 

Upon  the  plaintift'^s  application,  the  venue  of  the  action 
was  then  changed  to  the  Carroll  Circuit  Court. 

In  this  latter  court,  the  appellee  Elizabeth  Dick  filed 
two  additional  paragraphs  of  complaint,  to  each  of  which 
the  appellant's  demurrer,  for  the  alleged  insufficiency  of 
the  facts  therein  to  constitute  a  cause  of  action,  was 
overruled  by  the  court,  and  to  these  decisions  the  appel- 
lant excepted.  To  all  the  paragraphs  of  the  complaint, 
the  appellant  answered  in  four  paragraphs,  of  which  the 
firet  was  a  general  denial,  and  each  of  the  second,  third 
and  fourth  paragraphs  stated  affirmative  iftatters.  by  way 
of  defence.  We  deem  it  necessary  to  a  proper  understand- 
ing of  the  questions  for  decision  in  this  case,  that  we 
should  give  a  summary,  at  least,  of  the  facts  relied  upon 
by  the  appellant,  as  its  defence  to  the  plaintiff's  action, 
as  stated  in  the  second,  third  and  fourth  paragraphs  of  its 
answer. 

In  the  second  paragraph  of  its  answer,  the  appellant 
allesred,  in  substance,  that  the  plaintiff's  intestate,  John 
Dick,  contributed  to  the  injury  which  caused  his  death, 
by  carelessly  and  negligently  placing  himself  at  or  near 
the  place  where  the  defendants  were  blasting,  well  know- 
ing, at  the  time,  that  the  defendants  were  blasting  rock 
with  gunpowder  and  other  dangerous  explosive  materials  ; 
that  the  defendants  were  about  to  discharge  a  blast,  of 
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which  the  decedent  had  suflBcient  notice  to  get  at  a  safe 
and  secure  distance ;  that  he  failed  and  refused  to  get 
away  before  danger,  but  remained  near  the  blast  without 
any  business  there ;  and  that  the  defendants  were  engaged 
in  a  lawful  enterprise  of  blasting  rock  in  said  city  of  Lo- 
gansport. Wherefore  the  appellant  said  that  the  plain- 
tiff's intestate  was  killed  by  his  own  negligence  and  care- 
lessness contributing  thereto,  and  the  plaintiff  ought  not  to 
recover. 

In  the  third  paragraph  of  its  answer,  the  appellant  alleged 
that  it  was  a  municipal  corporation,  in  Cass  county,  Indi- 
ana, organized  and  existing  under  and  pursuant  to  the 
laws  of  this  State ;  that  on  the  17th  day  of  December,  1875, 
the  appellant  made  and  entered  into  a  written  contract 
with  one  Deloss  A.  Chappel,  for  the  construction  of  water- 
mains  and  pipes  through  and  along  the  streets  of  said  city 
as  a  part  of  the  system  of  water- works  theretofore  adopted 
by  the  common  council  of  said  city,  and  to  be  built 
for  municipal  purposes ;  that,  by  the  terms  of  said 
contract,  the  said  Chappel  was  to  complete  the 
furnishing  ani  laying  of  all  the  pipes  and  mains,  and 
all  the  labor  attendant  thereon,  for  a  certain  and  specific 
sum  of  money ;  that  the  said  Chappel  assigned  said  en- 
tire contract  to  the  defendant  Smith,  who  assigned  and 
sublet  it  to  the  defendant  Farrington  who  did  the  work, 
and  had  exclusive  control  and  charge  of  said  work, 
making  his  own  selection  of  workmen,  and  employing 
and  discharging  them  at  his  own  exclusive  will  and 
pleasure ;  that  the  defendant  Farrington  and  his  em- 
ployees had  exclusive  control  over  the  blasting,  and  dig- 
ging trenches  and  furnishing  and  laying  the  pipes ;  that 
the  employees  engaged  in  the  work  looked  solely  and  ex- 
clusively to  said  Farrington  as  their  employer  for  directions 
*and  pay;  that  the  appellant  had  no  choice  in  the  selection 
or  direction  of    said    Farrington  or  of    the  workmen, 
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and  had  uo  authority  to  and  did  not  employ  or  discharge 
any  of  the  workmen  and  employees,  so  engaged  in  the  con- 
struction of  the  mains,  digging,  excavating,  blasting,  etc., 
as  aforesaid,  and  no  authority  to  and  did  not  direct  the 
manner  of  doing  said  work ;  that  said  Farrington  and 
his  employees  were  engaged  as  aforesaid  in  the  construction 
of  said  water-mains,  digging  trenches,  excavating  and 
blasting  rock  with  gunpowder  and  other  explosive  mate- 
rials ;  and  that  the  plaintiff's  intestate,  John  Dick,  while 
standing  by  or  passing  the  same,  was  struck  by  a  rock 
projected  by  a  blast,  managed  and  controlled  solely  as 
aforesaid  by  the  said  Farrington  and  his  employees,  and 
was  killed,  and  whether  he  was  killed  by  the  negligence 
and  carelessness  of  said  Farrington  and  his  employees,  the 
appellant  was  not  informed  and  did  not  say,  but  averred 
that  the  injury  which  said  Dick  received,  and  which  re- 
sulted in  his  death,  was  occasioned  by  no  act  of  the  appel- 
lant, or  its  agents  or  employees,  but  solely  as  aforesaid. 
Wherefore  the  plaintiff  ought  not  to  recover,  and  the 
appellant  asked  judgment  accordingly. 

The  fourth  paragraph  of  the  appellant's  answer  was  sub- 
stantially the  same  as  the  third  paragraph,  with  some 
slight  changes  in  verbiage  and  phraseology,  and  with  an 
additional  averment  to  the  effect  that  the  work  of  con- 
structing the  appellant's  water-  works  was  not  of  itself  a 
work  of  danger  of  hazard  to  life  or  property. 

The  plaintiff's  demurrer,  for  the  want  of  sufficient  facts,  to 
the  appellant's  special  answers,  was  overruled  by  the  court, 
and  she  then  replied  thereto  by  a  general  denial. 

The  cause  was  tried  by  a  jury,  and  a  general  verdict  was 
returned  for  the  plaintiff  below,  against  the  appellant  and 
defendant  Farrington,  assessing  her  damages  in  the  sum 
of  thirty-five  hundred  dollars ;  and  the  jury  also  returned 
a  verdict  in  favor  of  the  defendant  Smith.  With  their 
general  verdict,  the  jury  also  returned  their  special  find- 
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ings  upon  particular  questions  of  fact  submitted  to  them 
by  the  parties  under  the  direction  of  the  court,  which 
special  findings  will  hereafter  be  noticed  and  fully  consid- 
ered in  this  opinion. 

The  appellant  moved  the  court  in  writing  for  a  judg- 
ment in  its  favor,  on  the  special  findings  of  the  jury,  not- 
withstanding their  general  verdict,  which  motion  was 
overruled  by  the  court,  and  to  this  decision  the  appellant 
excepted. 

The  appellant's  motion  for  a  new  trial  having  been  over- 
ruled by  the  court,  and  its  exception  entered  to  this  ruling, 
judgment  was  rendered  by  the  court  on  the  general  ver- 
dict of  the  jury,  in  favor  of  the  plaintiff  below  and  against 
the  appellant  and  the  defendant  Thomas  B.  Farrington ; 
from  which  judgment  the  appellant,  the  City  of  Logans- 
port,  alone  prosecutes  this  appeal. 

[n  this  court,  the  appellant  has  assigned  as  errors  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  its  demurrers  to  the  first,  second  and 
third  paragraphs  of  the  plaintiff's  complaint ; 

2.  In  overruling  its  motion  for  a  judgment  in  its  favor 
on  the  special  findings  of  the  jury,  notwithstanding  their 
general  verdict; 

3.  In  overruling  its  motion  for  a  new  trial ; 

4.  In  overruling  its  motion  in  arrest  of  judgment;  and, 

5.  The^  judgment  below  was  contrary  to  law  and  the 
evidence. 

The  plaintiff  below  assigned,  as  a  cross  error,  that  the 
circuit  court  erred  in  refusing,  upon  her  motion,  to  require 
the  jury  to  answer  certain  interrogatories  submitted  to 
them  by  her,  before  they  retired  to  consider  their  verdict. 

The  first  question  presented  and  discussed  by  the  appel- 
lant's learned  counsel,  in  their  able  and  exhaustive  brief 
of  this  cause  in  this  court,  arises  under  the  second  alleged 
error,  namely,  the  decision  of  the  court  in  overruling  its 
motion  for  a  judgment  in  its  favor  on  the  special  findings 
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of  the  jury,  uotwithstanding  their  general  verdict.  These 
special  findings  of  the  jury  were,  in  substance,  as  follows: 

"  First.  Had  not  the  City  of  Logansport,  prior  to  the 
death  of  John  Dick,  adopted  a  system  of  water-works  for 
fire  protection  and  other  municipal  purposes? 

"  Answer.     Yes.  J.  H.  Johnson,  Foreman. 

**  Second.  Did  she  not,  in  pureuance  thereof,  enter  into 
a  written  contract  with  D.  A.  Chappel,  of  Chicago,  for  the 
erection  and  completion  of  said  work  for  a  specified  sum  of 
money,  and  was  not  said  contract  assigned  by  said  Chappel 
to  the  defendant  Smith,  and  by  Smith  assigned  to  Far- 
rington,  prior  to  the  execution  of  the  work  and  prior  to 
the  death  of  John  Dick  ? 

"  Answer.     Yes.  J.  H.  Johnson,  Foreman. 

"  Third.  Did  the  City  of  Logansport  or  H.  R.  Smith  have 
any  thing  to  do  with  the  emjjloying  or  discharging  or 
paying  the  men,  who  were  engaged  in  the  digging  and  ex- 
cavating the  trenches  for  the  laying  of  the  water-pipes,  or 
the  blasting  of  rock,  or  in  the  mode  and  manner  of  doing 
the  work  up  to  the  death  of  Dick  ? 

"  Answer.    No.  J.  H.  Johnson,  Foreman. 

"Fourth.  Did  not  Thomas  B.  Farrington,  as  the 
assignee  of  Smith,  have  full  and  complete  control,  by 
himself  and  his  employees,  over  the  manner  and  mode  of 
digging  and  excavating  the  trenches,  and  the  blasting  for 
the  pipes,  and  did  not  Farrington  employ  and  discharge 
and  pay  the  men  so  engaged,  prior  to  and  at  the  death  of 
John  Dick? 

**  Answer.    Yes.  J.  H.  Johnson,  Foreman. 

"  Fifth.  Was  not  the  work  of  blasting  rock,  for  ex- 
cavation of  the  trenches  for  the  laying  of  the  pipes,  made 
necessary  by  reason  of  the  rock  formation  at  various 
places  in  said  city  of  Logansport,  and  at  the  place  where 
the  blast  was  made  bv  which  John  Dick  was  killed  ? 

"Answer.  Yes,  with  the  exception  of  the  place  where 
Dick  was  killed.  J.  H.  Johnson,  Foreman. 
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"  Sixth.-  Coutd  the  blasting  of  rock  in  the  city  of  Lo- 
gansport, prior  to  the  death  of  Dick,  for  the  construc- 
tion of  her  water-works,  be  done  with  reasonable  security 
to  life  and  property,  if  the  blast  was  protected  by  rope 
matting  and  heavy  timbers  ? 

**  Answer.     Yes.  J.  H.  Johnson,  Foreman. 

"  Eighth.  Did  the  city  of  Logansport  or  H.  R.  Smith 
have  notice  of  the  particular  manner  and  mode  of  mak- 
ing the  blast  by  which  Dick  came  to  his  death  ? 

"  Answer.    Yes.  J.  H.  Johnson,  Foreman. 

"  Ninth.  Did  the  city  of  Logansport  exercise  any  con- 
trol over  the  manner  or  mode  of  making  the  particular 
blast  by  which  Dick  came  to  his  death  ? 

'*  Answer.    No.  J.  H.  Johnson,  Foreman. 

"  Tenth.  If  Farrington  and  his  employees,  in  making  the 
blast  which  occasioned  the  death  of  Dick,  had  used  the  pre- 
cautions that  were  used  at  other  places,  by  protecting  it  with 
rope  matting  and  heavy  timbera,  would  the  injury  have  oc- 
curred ? 

"Answer.    No.  J.  H.  Johnson,  Foreman. 

"Eleventh.  Could  the  injury  which  caused  the  death  of 
John  Dick  have  been  avoided,  if  Farrington  and  his  em- 
ployees had  exercised  greater  care  in  making  the  blast  and 
protecting  it? 

"  Answer.    Yes.  J.  H.  Johnson,  Foreman. 

"Twelfth.  Was  not  the  alarm  given  by  the  men  in 
charge  of  the  blast,  from  three  to  five  minutes  before  the 
explosion  ? 

"  Answer.    Yes.  J.  H.  Johnson,  Foreman. 

"  Thirteenth.  Was  not  John  Dick  near  enough,  so  that, 
by  the  exercise  of  the  senses  at  the  time  of  the  alarm,  he 
could  have  heard  it? 

"Answer.    No.  J.  H.  Johns dn,  Foreman. 

"  Fourteenth.    How  far  away  from  the  place  where  Dick 
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was  standing  when  the  alarm  was  given  could  he  have 
gone  before  the  explosion  ? 
"Answer.     One  hundred  and  seventy  feet. 

J.  H.  Johnson,  Foreman. 
"  Seventeenth.  Was  not  John  Dick  notified  of  the  impend- 
ing blast,  from  three  to  five  minutes  before  it  exploded  ? 
"  Answer.     No.  J.  H.  Johnson,  Foreman." 

It  is  earnestly  insisted  by  the  appellant's  counsel,  that, 
upon  these  special  findings  of  the  jury,  the  appellant  was 
clearly  entitled  to  a  judgment  in  its  favor,  notwithstanding 
the  general  verdict.     In  section  337  of  the  practice  act,  it 
is  provided,  that,  '*  When  the  special  finding  of  the  facts  is 
inconsistent  with  the  o^eneral  verdict,  the  former  shall  con- 
trol the  latter,  and  the  court  shall  give  judgment  accord- 
ingly."   2  R,  S.  1876,  p.  172.     The  question  presented  for 
our  decison,  therefore,  by  and  under  the  second  alleged  error 
may  be  thus  stated:    Conceding  that  the  facts  specially 
found  by  the  jury  are  true,  and  we  must  regard  them  as  true, 
can  those  facts  be  true,  and  the  appellant  be  liable  to  the 
plaintiff  below,  under  the  averments  of  her  complaint  and 
the  issues  joined  thereon,  and  on  the  appellant's  special  an- 
swers?   In  other  word«,  can  the  facts  specially  found  by 
the  jury  be  reconciled  with  those  facts  which  the  jury,  un- 
der the  issues,  were  bound  to  find  in  order  to  justify  them, 
under  the  law,  in  returning  their  general  verdict  in  favor 
of  the  plaintiff  below,  and  against  the  appellant  ?     Thomp- 
son V.  The  Cincinnati,  etc.,  Railroad  Co.,  54  Ind.  197.     Be- 
fore considering  these  questions,  we  deem  it  necessary  to  a 
dear  aud  intelligible  presentation  thereof,  that  we  should 
put  together,  in  a  connected,  affirmative  and  narrative  form, 
the  facts  of  the  case,  as  specially  found  by  the  jury  in  and 
by  their  answers   to   the   interrogatories   propounded  to 
them,  which  we  now  do,  as  follows : 

The  city  of  Logansport  had,  prior  to  the  death  of  John 
Dick,  adopted  a  system  of  water- works  for  fire  protection 
and  other  municipal  purposes.     In  pursuance  thereof,  the 
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city  entered  into  a  written  contract  with  D.  A.  Chappel,  of 
Chicago,  for  the  erection  and  completion  of  said  works,  for 
a  specific  sum  of  money,  which  contract  was  assigned  by 
said  Chappel  to  the  defendant  Smith,  and  was  assigned  by 
said  Smith  to  the  defendant  Farrington,  prior  to  the  exe- 
cution of  the  work  and  prior  to  the  death  of  John  Dick. 
Neither  the  City  of  Logansport,  nor  said  H.  li.  Smith,  had 
any  thing  to  do  with  the  employing  or  discharging  or  pay- 
ing the  men  who  were  engaged  in  the  digging  and  exca- 
vating of  the  trenches  for  the  laying  of  the  water-pipes,  or 
the  blasting  of  rock,  or  in  the  mode  and  manner  of  doing 
the  work,  up  to  the  death  of  said  Dick.  Thomas  B,  Far- 
rington, as  the  assignee  of  said  Smith,  had  full  and  com- 
plete control,  by  himself  and  his  employees,  over  the  mode 
and  manner  of  digging  and  excavating  the  trenches  and 
blasting  for  the  pipes ;  and  the  said  Farrington  employed 
and  discharged  and  paid  the  men  so  engaged,  prior  to  and 
at  the  time  of  the  death  of  said  Dick.  The  blasting  of 
rock,  for  excavation  of  the  trenches  for  the  laying  of  the 
pipes,  was  made  necessary  by  reason  of  the  rock  formation 
at  various  places  in  said  city  of  Logansport  but  not  at  the 
place  where  John  Dick  was  killed.  The  blasting  of  rock 
in  the  city  of  Logansport,  prior  to  Dick's  death,  could  be 
done  for  the  construction  of  the  water-works  with  reason- 
able security  to  life  and  property,  if  the  blast  were  pro- 
tected by  rope  matting  and  heavy  timbers.  The  city  of  Lo- 
gansport or  II.  R.  Smith  had  notice  of  making  the  blast 
by  which  Dick  came  to  his  death. 

If  Farrington  and  his  employees,  in  making  the  blast 
which  occasioned  Dick's  death,  had  used  the  precautions 
that  were  used  at  other  places,  by  protecting  it  with  rope- 
matting  and  heavy  timbers,  the  injury  would  not  have 
occurred  ;  and,  if  Farrington  and  his  employees  had  exer- 
cised greater  care  in  making  the  blast  and  protecting  it, 
the  injury  which  caused  the  death  of  John  Dick  could 
have  been  avoided.     The  alarm  was  given  by  the  men  in 
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charge  of  the  blast,  from  three  to  five  minutes  before  the 
explosion  ;  but  at  the  time  of  the  alarm  John  Dick  was  not 
near  enough,  so  that,  by  the  exercise  of  his  senses,  he  could 
have  heard  it.  From  the  place  where  Dick  was  standing 
when  the  alarm  was  given,  he  could  have  gone  away  one 
hundred  and  seventy  feet.  John  Dick  was  not  notified  of 
the  impending  blast  from  three  to  five  minutes  before  it 
exploded. 

As  preliminary  to  our  examination  and  decision  of  the 
questions  presented  and  discussed  by  the  appellant's  coun- 
sel under  the  second  alleged  error  of  the  court  below, 
namely,  the  overruling  of  the  appellant's  motion  for  a 
judgment  in  its  favor  on  the  special  findings  of  the  jury, 
notwithstanding  their  general  verdict,  we  deem  it  neces- 
sary and  proper  that  we  should  first  direct  attention  to  and 
consider,  briefly  at  least,  the  powers  conferred  and  the 
duties  imposed,  by  the  legislation  of  this  State,  upon  the 
appellant  as  a  municipal  corporation,  over  the  streets,  high- 
ways and  alleys  within  its  corporate  limits.  The  record 
fails  to  show  under  what  law  the  appellant  was  and 
is  incorporated;  but,  in  such  a  case,  it  will  be  presum- 
ed, the  contrary  not  appearing,  that  the  appellant  was 
incorporated  under  the  general  law  of  the  State  for  the 
incorporation  of  cities.  The  City  of  Logansport  v.  Wright, 
25  Ind.  512^  Loicrey  v.  The  City  of  Delphi,  55  Ind.  250;  The 
St(de,  ex  rel.  The  City  of  Columbus,  v.  Hauser,  63  Ind.  155. 

In  section  61  of  the  general  law  for  the  incorporation 
of  cities,  approved  March  14th,  1867,  it  is  provided  that 
the  common  council  of  such  a  city  "shall  have  exclusive 
power  over  the  streets,  highways,  alleys,"  etc.,  "  within 
such  city."     1  R.  S.  1876,  p.  800. 

In  the  26th  clause  of  section  53  of  said  general  law  for 
the  incorporation  of  cities,  it  is  provided  as  follows  : 

"  To  construct  and  establish  works  for  famishing  the  city 
with  wholesome  water,  and  for  thfe  purpose  of  drainage  of 
such  city  may  go  beyond  the  city  limits  and   condemn 
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lands  and  materials  and  exercise  full  jurisdiction,  and  all 
the  necessary  power  therefor ;  or  the  common  council 
maj'  authorize  any  incorporated  company  or  association 
to  construct  such  works,  and  in  such  case  the  city  may  be- 
come part  stockholder  in  any  such  company  or  associa* 
tion," — "  the  common  council  shall'  have  the  power  to 
enforce  ordinances,"  for  such  purposes.  1  R.  S.  1876, 
p.  291. 

But,  in  the  18th  clause  of  said  section  53,  it  is  also 
provided,  that  the  common  council  of  such  a  city  shall  have 
the  power  to  enforce  ordinances, — "To  prevent  the  en- 
cumbering of  streets,  squares,  sidewalks  and  crossings 
with  vehicles,  or  any  other  substance  or  materials  what- 
ever interfering  with  the  free  use  of  the  same."  1  R.  S. 
1876,  p.  290. 

In  section  8  of  "  An  act  to  authorize  the  formation  of 
companies  for  the  construction  of  water-works  in,  and 
for,  incorporated  cities,"  etc.,  approved  March  6th,  1865, 
it  is  provided,  inter  alia,  that  "  it  shall  be  the  duty  of  the 
common  council  of  the  city  in,  or  for  which  such  com- 
pany may  propose  to  erect  water-works,  by  resolution  duly 
passed  and  entered  upon  its  minutes,  to  grant  to  such 
company  such  right  to  the  use  of  the  streets,  alleys, 
wharves  and  public  grounds  of  such  city  as  shall  be  neces- 
sary to  enable  such  company  to  construct  the  proper  works 
for  the  supply  of  water  for  the  use  of  such  city  and  its 
inhabitants :  Provided,  That  the  common  council  of  such 
city  may,  in  such  grant,  impose  such  just  and  reasonable 
terms,  restrictions  and  limitations  upon  such  company,  in 
reference  to  the  manner  in  which  such  streets,  alleys, 
wharves  and  public  grounds  are  to  be  used,  *  *  * 
as  shall  be  necessary  to  guard  against  the  improper  use 
of  such  streets,  alleys,  wharves  and  public  grounds."  1  R. 
S.  1876,  p.  331. 

With  this  legislation  in  mind,  we  proceed  now  to  the 
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consideration  of  the  alleged  inconsistency  between  the 
facts  specially  found  by  the  jury  and  their  general  verdict. 
It  may  be  remarked  in  the  outset,  that  it  is  not  claimed 
in  argument  by  the  appellant*s  counsel,  that  the  jury 
found  specially  any  contributory  negligence  by  or  on 
the  part  of  John  Dick,  or  any  fact  or  facts  from  which 
such  negligence  could  be  fairly  inferred,  which  contrib- 
uted in  any  degree  to  his  death.  Indeed,  it  may  well 
be  said,  we  think,,  that  the  special  findings  of  the  jury 
entirely  negative  the  appellant's  defence,  upon  the  ground 
of  such  contributory  negligence. 

The  special  findings  of  the  jury  showed,  among  other 
things,  that,  after  its  adoption  of  a  system  of  water- 
works for  municipal  purposes,  the  appellant  entered  into 
a  written  contract  with  one  D.  A.  Chappel  for  the  erection 
and  completion  of  said  works,  for  a  specific  sum  of 
money ;  that  this  contract  was  assigned  by  said  Chappel 
to  the  defendant  Smith,  and  by  said  Smith  to  the  defend- 
ant Farrington,  prior  to  the  execution  of  the  work  and 
to  the  death  of  John  Dick ;  that  the  appellant  had  nothing 
to  do  with  the  employment,  discharge  or  payment  of  the 
men  who  were  engaged  in  digging  and  excavating  the 
trenches  for  laying  the  water-pipes,  or  in  the  blasting 
of  rock,  or  in  the  manner  of  doing  the  work,  prior  to 
the  death  of  said  Dick;  and  that  the  said  Farrington 
had  full  and  complete  control,  by  himself  and  his  em- 
ployees, over  the  mode  of  digging  and  excavating  the 
trenches  and  blasting  for  the  pipes,  and  he  employed, 
discharged  and  paid  the  men  so  engaged,  prior  to  and  at 
the  time  of  the  death  of  said  Dick. 

It  is  claimed  by  the  appellant's  counsel,  as  we  under- 
stand their  position  and  argument,  that  the  facts  thus 
specially  found  by  the  jury  are  inconsistent  with  their 
general  verdict,  within  the  meaning  of  the  statutory  pro- 
vision, above  quoted,  in  regard  to  such  inconsistency,  be- 
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cause  they  show  that  the  death  of  John  Dick  was  caused 
by  the  wrongful  act  or  omission  of  the  defendant  Thomas 
B.  Farrington,  or  of  the  servants  of  said  Farrington,  who. 
at  the  time  was  exercising  an  independent  employment, 
under,  and  as  the  assignee  of,  a  written  contract  with  the 
appellant,  and  between  whom  and  the  appellant  the  rela- 
tion of  servant  and  master  did  not  at  the  time  exist. 
Ordinarily,  in  such  a  case,  the  law  seems  to  be  well  settled, 
that  one  person  is  not  liable  for  the  acts  or  negligence  of 
another  person,  unless  the  relation  of  master  and  servant 
exists  between  them ;  and  that,  where  an  injury  has 
been  done  by  a  party  exercising  an  independent  employ- 
ment, the  person  employing  him  will  not  be  liable  in 
damages  for  injury  or  death  resulting  from  the  wrongful 
acts  or  omissions  of  such  party,  or  of  the  servants  of  such 
party.  The  general  rule  of  law%  almost  universally  recog- 
nized in  this  country  by  the  courts  of  last  resort,  seems  to 
be  that,  where  the  work  conti'acted  for  was  not  a  nuisance 
per  se,  the  employer  of  the  contractor  for  such  work  will 
not  be  liable  to  a  third  person,  or  his  representatives,  for 
an  injury  or  death  which  results  from  the  wrongful  act  or 
omission  of  such  contractor,  or  of  his  servants,  agents 
or  sub-contractors,  in  the  performance  of  such  ^vork. 
Billiard  v.  Richardson,  3  Gray,  349 ;  Linton  v.  S??mYA,  8 
Gray,  147 ;  Brackett  v.  Lubke,  4  Allen,  188 ;  Barry  v.  City 
of  St.  Louis,  17  Mo.  121;  Blake  v.  Ferris,  b  N.  Y.  48; 
Pack  V.  The  Mayor,  etc.,  8  N.  Y.  222 ;  Kelly  v.  The  Mayor, 
etc.,  11  N.  Y.  432 ;  Storrs  v.  The  City  of  Vtica,  17  N.  Y. 
104 ;  McCafferty  v.  The  Spuyten  Duyvil,  etc..  Railroad  Co., 
61  N.  Y.  178;  Painter  v.  TheMayor,etc.,  46  Pa.  State,  213; 
Allen  V.  Williird,  57  Pa.  State,  374;  Wray  v.  Evans,  80  Pa. 
State,  102 ;  De  Forrest  v.  Wright,  2  Mich.  868 ;  The  City  of  De- 
troit V.  Corey,  9  Mich.  165 ;  Harper  v.  City  of  Milwaukee,  30 
Wis.  365 ;  Scammon  v.  City  of  Chicago,  25  111.  424  ;  City  of 
Springfield  v.  Le  Claire,  49  111.  476 ;  Pfau  v.  WilUamson,  63 
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111.  16 ;  City  of  Cincinnati  v.  Stone,  5  Obio  State,  38  ;  Clark  v. 
Fry,  8  Ohio  IState,358  ;  Chicago  City  v.  Bobbins,  2  Black,  418  ; 
Water  Company  v.  Ware,  16  Wal.  566;  Shearm.  &  Redf. 
on  Negligence,  sec.  79  ;  and  Wharton  on  Negligence,  sec. 
818.  This  general  rule  of  law  was  fully  recognized,  ap- 
proved and  acted  upon  by  this  court  in  the  decision  of  the 
recent  case  of   Byan  v.  CutTan^  64  Ind.  345. 

It  is  insisted  by  the  appellant's  counsel,  with  much 
earnestness  and  ability,  that  the  general  rule  of  law,  above 
enunciated,  is  applicable  in  all  its  force  to  the  case  made 
by  the  special  findings  of  the  jury  in  the  cause  now  before 
us;  and  that,  as  the  jury  found  specially,  that,  at  the  time 
of  the  casualty  which  resulted  in  the  death  of  John  Dick, 
the  defendant  Farrington  was  exercising  an  independent 
employment,  under  a  written  contract  with  the  appellant, 
for  the  construction  and  completion  of  its  water-works, 
that  the  appellant  had  nothing  to  do  with  the  employ- 
ment, discharge  or  payment  of  the  men  engaged  in  the 
work,  or  with  the  manner  of  doing  the  work,  and  that 
the  said  Farrington  and  his  employees  had  full  and  com- 
plete control  of  and  over  the  manner  of  doing  the  work, 
and  he  employed,  discharged  and  paid  the  men  engaged  in 
such  work,  prior  to  and  at  the  time  of  the  death  of  said 
Dick, — these  facts  thus  specially  found  by  the  jury,  under 
the  general  rule  of  law  above  stated,  were  utterly  incon- 
sistent with  the  appellant's  liability  for  the  wrongful  acts 
or  omissions  of  said  Farrington  and  his  servants,  which 
caused  the  death  of  said  Dick,  and  were  therefore  in- 
consistent with  the  general  verdict  of  the  jury  against 
the  appellant,  and  in  favor  of  said  Dick's  representative, 
the  plaintiff  in  this  suit. 

We  can  not  see  this  matter,  however,  in  the  light  in 
which  it  has  been  presented  by  the  appellant's  counsel. 
We  do  not  doubt  the  liability  of  Farrington  in  damages, 
for  the  wrongful   a<5t  or  omission  of  his  servants,  which 
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caused  the  death  of  John  Dick.  But  it  seems 
to  us,  that,  in  view  of  the  exclusive  power  conferred, 
and  of  the  correlative  duty  necessarily  imposed,  upon 
the  appellant  over  the  streets,  alleys  and  highways, 
within  its  corporate  limits,  in  and  by  the  legislation  of 
this  State,  providing  for  the  incorporation  of  cities,  the 
appellant  could  not  and  ought  not  to  be  allowed  to 
avoid  the  imperative  duty,  which  it  owed  to  the  public, 
to  keep  its  streets,  alleys  and  highways  in  a  safe  condition 
for  use  in  the  usual  manner  by  travellers,  nor  to  escape 
responsibility  for  its  neglect  or  failure  to  perform  such 
duty,  upon  the  plea  that  it  had  entered  into  a  contract 
with  another  person  for  the  performance  of  the  work, 
which  rendered  such  use  of  the  street,  alley  or  highway 
unsafe  or  dangerous  to  the  travelling  public.  It  can  not 
be  said,  we  think,  that  the  appellant's  contract  with  Far- 
rington  or  his  assignors,  for  the  construction  and  comple- 
tion of  its  water-works,  as  found  by  the  jury,  could  or 
did  relieve  the  appellant  of  its  legal  duty  to  keep  those 
streets,  wherein  the  water-pipes  were  being  laid,  in  such 
safe  condition  for  use  in  the  usual  manner,  as  that  its  in- 
habitants and  the  general  public  might  safely  and  conven- 
iently pass  and  repass  over,  along  and  across  such  streets. 
Notwithstanding  such  contract,  the  appellant  stood  charged 
by  law  with  a  duty,  and  could  not  relieve  itself  by  that  or 
any  other  contract  of  such  duty,  in  the  care  and  control 
of  its  streets,  in  and  through  which  its  water-works  were 
in  process  of  construction.  If,  in  the  progress  of  the 
work,  blasting  was  dangerous  and  unnecessary,  the  appel- 
lant's duty  to  its  inhabitants  and  the  public  required  that 
it  should  prevent  such  blasting;  and  if,  on  the  other 
hand,  the  blasting  was  necessary,  and,  though  dangerous, 
the  danger  could  be  averted  by  the  use  of  proper  precau- 
tions, the  appellant's  plain  duty  was  to  require  its  con- 
tractor  to  use   such   precautions.      The  appellant  could 
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not,  by  any  contract  it  might  make,  avoid  its  liability  to 
third  persons  for  injury  or  death  resulting  from  a  breach 
of  its  duty  in  the  care  and  control  of  its  streets.  Grove  v. 
The  City  of  Fort  WaynCy  45  Ind.  429  ;  The  Town  of  Cen- 
terville  v.  Woods,  57  Ind.  192 ;  Mahanoy  Township  v.  Scholly, 
84  Pa.  State,  136. 

For  the  reasons  given,  we  are  of  the  opinion,  that  the 
court  committed  no  error  in  overruling  the  appellant's  mo- 
tion for  a  judgment  in  its  favor  on  the  special  findings  of 
the  jury,  notwithstanding  their  general  verdict. 

The  appellant's  counsel  next  complain  in  argument  of 
the  alleged  error  of  the  court  in  overruling  the  motion  for 
anew  trial,  upon  the  ground  that  the  verdict  was  not  sus-. 
tained  by  the  evidence.  The  point  is  made  and  pressed, 
with  much  earnestness,  that  the  evidence  wholly  failed  to 
show  any  such  reasonable  notice  to  the  appellant  of  the 
making  of  the  particular  blast,  in  Plum  street,  which 
caused  the  death  of  John  Dick,  or  of  the  manner  in  which 
such  blast  was  made,  as  would  have  enabled  the  appellant 
to  Drevent  its  occurrence.  The  view  which  we  shall  take 
of  the  instructipns  of  the  court  to  the  jury  trying  the  cause, 
will  necessarily  reverse  the  judgment  below,  and  perhaps 
lead  to  a  new  trial  of  the  cause.  For  this  reason  it  is  un- 
necessary, and  it  may  be  improper,  for  us  to  comment  upon, 
or  to  express  any  opinion  in  regard  to,  the  evidence  in  the 
cause.  We  will  therefore  pass  over  the  question  of  the 
sufficiency  of  the  evidence,  and  proceed  at  once  to  the  con- 
sideration of  some  of  the  instructions  of  the  court,  com- 
plained of  by  the  appellant's  counsel. 

It  is  manifest,  we  think,  from  the  first  instruction  of  the 
court,  to  the  effect  that  "  A  nuisance  is  any  thing  that 
works  tort,  inconvenience  or  damage  to  another,"  that 
this  cause  was  given  to  the  jury  upon  a  theory  that  was 
radically  wrong  and  well  calculated  to  mislead  the  triors 
of  the  facts.  For,  in  and  by  this  instruction,  the  jury 
Vol.  LXX.— 6 
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were  virtually  told,  as  it  seems  to  us,  that  the  construction 
by  the  appellant  of  its  water-works,  which  must  of  neces- 
sity have  worked  incovenience  to  others,  was  in  and  of 
itself  a  nuisance.  Throughout  the  instructions  of  the  court 
to  the  jury,  the  same  theory  or  idea  seems  to  be  clearly 
manifest,  and  we  need  hardly  say  that  it  is  erroneous.  The 
construction  of  water-works  by  the  appellant  was  not  a 
nuisance  per  se;  on  the  contrary,  it  was  a  work  fully 
anthorized  and  provided  for,  as  we  have  seen,  by  the  law 
under  which  the  appellant  was  incorporated.  Neither  the 
appellant  nor  its  contractor  could  be  held  liable  in  dama- 
ges for  any  injury  or  even  death  resulting  from  the  con- 
struction of  the  water- works,  unless  it  could  be  shown  that 
such  injury  or  death  was  caused  by  some  act  of  negligence 
of  the  contractor  or  of  his  servants,  or  sqme  breach  of  duty 
by  the  appellant,  and  that  there  had  been  no  contributory 
negligence  by  the  person  injured  or  deceased. 

The  second  instruction  of  the  court  was  as  follows :  "  As 
between  city  and  citizens,  anything  that  endangers  the  life 
of  a  citizen,  passing  along  the  sidewalk  or  street  of  a  city, 
is  a  nuisance.'*  We  are  of  the  opinion  that  this  instruc- 
tion does  not  contain  a  true  statement  of  the  law.  In  the 
crowded  thoroughfares  of  a  large  city,  the  rapid  passage 
to  and  fro  of  street  cars  and  other  vehicles  often  endangers 
the  life  and  limb  of  the  passing  citizen,  and  yet  these  cars 
and  vehicles  can  not  be  termed  nuisances.  Other  illustra- 
tions might  be  given,  if  necessary,  of  the  erroneous  charac- 
ter of  this  instruction,  but  they  will  readily  suggest  thena- 
selves. 

We  pass  to  the  fifth  instruction,  which  reads  as  follows : 
"  If  you  find  that  the  city  of  Logansport  let  the  construc- 
tion of  her  water- works  to  Smith  or  Farrington,  and  knew 
that  it  would  become  necessary  to  blast  rock  in  the  public 
highways  of  said  city,  and  failed,  in  her  contract,  to  take 
the  precautions  necessary  to  protect  her  citizens  against 
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danger  reetilting  from  such  blastings,  to  impose  on  such 
contractors  regulations  and  restrictions  to  guard  against 
such  dangers,  and  if  afterward,  when  the  city's  attention 
was  called  to  such  danger,  she  tailed  to  take  proper  steps 
to  abate  or  prevent  the  same,  and  John  Dick  was  killed  by 
such  blasting,  without  fault  on  his  part,  the  city  is  liable 
for  such  loss  of  life." 

It  will  be  observed,  that  this  instruction  is  founded  upon 
the  theory,  that  the  construction  by  the  appellant  of  its 
water-works,  if  it  knew  that  blasting  might  become  neces- 
sary in  its  public  highways,  and  failed  to  insert  necessary 
precautions  in  its  contract,  was  a  nuisance  per  se^  and 
thaa  the  appellant  was  liable  in  any  event,  if  it  did  not 
upon  notice  abate  or  prevent  the  nuisance,  for  the  death 
of  John  Dick.  The  instruction  does  not,  we  think,  con- 
tain a  correct  statement  of  the  law.  The  construction  of 
the  water-works  was  not  a  nuisance  per  se,  even  if  the  ap- 
pellant knew  that  blasting  might  become  necessary  in  the 
progress  of  the  work,  and  failed  to  insert  necessary  pre- 
cautions in  its  contract;  and  yet  the  jury  were  told  in  this 
instruction,  that,  if  these  facts  existed,  the  appellant 
would  be  liable  for  the  death  of  John  Dick,  without  any 
reference  whatever  to  the  question  of  the  negligence  of  the 
contractor  and  his  servants,  and  even  though  they  might 
have  used  all  proper  care  and  precaution  in  making  the 
fatal  blast.  That  instruction,  in  our  opinion,  is  not  the 
law. 

In  the  seventeenth  instruction,  the  jury  were  informed 
that  "  The  plaintift*  may  recover,  notwithstanding  his  own 
negligence  exposed  him  to  the  injury,  if  the  defendant, 
after  becoming  aware  of  the  plaintift^'s  danger,  failed  to 
use  ordinary  care  to  avoid  injuring  the  plaintiff."  "We 
need  hardly  say  that  this  instruction  was  clearly  erro- 
neous;  for  it  is  directly  counter  to  an  almost  unbroken 
line  of  the  decisions  of  this  court.    The  law  must  be  re- 
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garded  as  settled  in  this  State,  that,  where  one  sues  to 
recover  damages  for  an  injury  resulting  from  the  defend- 
ant's negligence,  there  can  be  no  recovery,  if  the  negli- 
gence of  the  injured  party  contributed  to  the  injury  com- 
plained of.  Biggins  v.  The  Jeferaonville,  etc.,  B.  R.  Co., 
52  Ind.  110 ;  Louisville,  etc.,  R.  R.  Co.  v.  Boland,  58 
Ind.  398;  Jonesboro,  etc..  Turnpike  Co.  v.  Baldwin,  57 
Ind.  86. 

Other  instructions  of  the  court  are  complained  of  by 
the  appellant's  counsel,  but  we  deem  it  unnecessary,  in 
view  of  what  we  have  already  said,  to  extend  this  opin- 
ion in  an  examination  of  any  of  those  instructions.  IFor 
the  reasons  given,  we  are  of  the  opinion  that  the  court 
erred  in  its  instructions  above  set  out,  and  that,  for  this 
error  of  law,  the  appellant's  motion  for  a  new  trial  ought 
to  have  been  sustained. 

.  This  conclusion  renders  it  unnecessary  for  us  to  consider 
now  any  of  the  other  alleged  errors. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee 
Elizabeth  Dick,  administratrix,  etc.,  to  be  levied  of  the 
assets  of  the  estate  of  John  Dick,  deceased,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings  in  accordance 
with  this  opinion. 


Hummel  et  al.  v.  Tyner. 

'B'&Ajrb.— Answer. — In  an  action  on  an  executory  contr.ict,  to  recover  the 
contract  price,  an  answer  alleging  facts  amounting,  in  substance,  to  a 
fraudulent  trick  or  contrivance  whereby  the  defendants  signature  waa 
obtained,  and  also  alleging  a  repudiation  of  the  contract  by  the  defendant 
before  the  plaintiff  had  been  put  to  any  expense,  is  sufficient  on  demarrer. 

Instruction. — Harmless  Error. — A  party  can  not  complain  of  an  instruc- 
tion which,  though  not  strictly  applicable  to  the  evidence,  yet,  taken  as  a 
whole,  does  him  no  injustice. 
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From  the  Rush  Circuit  Court. 

L,  Sexton,  C.  Cambern  and  J.  W.  Study,  for  appellants. 
6r.  C.  Clark,  W.  A.  Cullen  and  JB.  L.  Smith,  for  appellee. 

IfiBLACK,  J. — This  was  an  action  by  Joseph  F.  Hummel 
and  Frank  H.  Cardoni,  residents  of  Piqua,  Ohio,  and  pro- 
prietors of  the  Ohio  Marble  Works,  against  Julia  A.  Ty- 
ner, widow  of  William  Tyner,  for  a  failure  on  her  part  to 
comply  with  an  alleged  contract  for  the  erection  of  a  mon- 
ument at  the  grave  of  her  late  husband. 

The  defendant  answered : 

1.  In  general  denial ; 

2.  That  in  February,  1877,  soon  after  her  husband  had 
died,  one  Hemsteger,  then  also  a  resident  of  Piqua, 
Ohio,  and  a  gentleman  with  whom  she  had  had  some  pre- 
vious acquaintance,  came  to  her  house  to  board,  represent- 
ing himself  to  be  a  student  in  theology,  and  expressing 
great  sympathy  with  her  religious  views  and  convictions, 
and  with  the  sad  condition  in  which  she  was  left ;  that 
the  said  Hemsteger  also  represented  to  her  that  the  estate 
which  she  had  inherited  from  her  late  husband  would 
amount  to  as  much  as  thirty  thousand  dollars,  and  that 
she  ought,  as  a  testimonial  of  her  aifection  for  her  hus- 
band, to  erect  a  suitable  monument  at  his  grave ;  that  at 
that  time  she  was  young  and  inexperienced  in  business, 
and  was  particularly  unacquainted  with  the  value,  character 
and  qualities  of  articles  manufactured  from  marble,  and 
was  in  such  great  mental  distress  as  to  be  incapable 
of  deciding  any  thing  of  importance  to  her  interests; 
that,  after  Hemsteger  had  remained  at  her  house  near  a 
week,  he  left,  under  the  pretence  that  he  was  going  to  Rich- 
mond, in  this  State,  but  returned  in  a  few  days  in  company 
with  Hummel,  one  of  the  plaintiflFs ;  that  Hummel  had  with 
him  a  design  for  a  monument,  which  he  represented  as  a 
suitable  one  for  her  to  have  erected,  and  which  he  claimed 
would  be  fairly  worth  three  thousand  dollars  when  erected; 
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that  said  Hummel  further  represented  that  such  a  mon- 
ument would  cost  him  about  twenty-five  hundred  dollars, 
and  that  he  would  put  it  up  for  her  for  the  latter  sum, 
so  as  thereby  to  advertise  his  business  at  Rushville, 
where  she  resided;  that  he  would  make  a  contract  with 
her  to  put  up  the  monument  for  three  thousand  dollars, 
and  would  then  credit  her  with  five  hundred  dollars,  as  so 
much  money  paid  by  her,  without  requiring  her  to  pay 
any  thing,  so  as  to  make  the  impression  upon  other  per- 
sons that  he  was  getting  three  thousand  dollars  for  the 
monument ;  that  she  informed  both  Hummel  and  Hem- 
steger  that  she  was  not  then  ready  or  willing  to  enter  into 
any  contract  about  a  monument,  and  refused  to  sign  any 
such  contract ;  that  she  was  not  sure  of  her  ability  to 
pay  for  such  a  monument,  and  that  she  desired  first  to 
consult  her  brother-in-law,  one  Joseph  W.  Greenan,  like- 
wise a  resident  of  Piqua,  Ohio,  before  making  any  ar- 
rangement concerning  a  monument;  that  thereupon  the 
said  Hummel  falsely  and  fraudulently  told  her,  that,  if  she 
would  sign  her  name  to  a  contract  which  he  had  already 
prepared,  he  would  take  it  and  the  design  for  the  pro- 
posed monument  home  with  him,  and  show  them  both  to 
Greenan,  and  if  he,  Greenan,  did  not  approve  the  pro- 
posed contract,  it  should  be  no  contract,  but  only  as  so 
much  blank  paper;  that,  relying  upon  these  representa- 
tions, she  signed  the  alleged  contract,  which  was  the 
same  sued  on ;  that,  soon  after  his  return  home.  Hum- 
mel showed  the  contract  and  design  to  Greenan,  who 
refused  to  approve  the  same,  and  notified  the  plaintiflEs 
not  to  attempt  to  execute  the  contract  on  their  part; 
that,  soon  afterward,  and  before  they  had  expended  any 
money  or  labor  on  the  monument,  she,  the  defendant, 
gave  the  plaintiffs  notice  in  writing,  that  she  repudiated 
the  alleged  contract,  and  would  not  be  bound  by  it ;  that 
Hemstegerwas  not,  at  the  time  he  came  to  the  defendant's 
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houi^e  to  board,  a  student  in  theology,  but  was  an  agent 
for  the  plaintifts,  a  fact  wholly  unknown  to  her ;  that  the 
rcpresentutious  of  Hemsteger,  as  to  the  value  of  her  late 
husband's  estate,  were  false,  and  known  by  him  to  be  so, 
and  not  made  upon  any  reliable  information ;  that  the 
representations  of  Hummel,  that  the  proposed  monument 
wouid  cost  him  twenty -live  hundred  dollars,  were  false  and 
fraudulent,  and  were  known  to  be  so  by  him  when  he 
made  them  ;  and  that  the  actual  cost  of  such  monument 
would  not  have  exceeded  twelve  hundred  dollars.  Where- 
fore the  defendant  averred  that  her  signature  was  ob- 
tained to  the  contract  sued  on  by  fraud  and  misrep- 
resentiition. 

The  plaintiffs  demurred  to  the  second  paragraph  of  the 
answer,  but  theirdemurrer  was  overruled,  and  they  replied 
in  general  denial.  A  jury  returned  a  verdict  for  the 
defendant ;  and,  a  new  trial  being  refused,  judgment  was 
rendered  in  her  favor  on  the  verdict. 

Error  is  assigned  upon  the  overruling  of  the  demuiTcr 
to  the  second  paragraph  of  the  answer,  and  upon  the  re- 
fusal of  the  court  to  grant  a  new  trial. 

The  appellants  insist  that  the  following  propositions 
are  well  settled : 

Ist.  That  a  representation,  to  be  fraudulent,  must 
be  in  regard  to  a  material  fact,  and  not  a  mere  expres- 
sion of  an  opinion  as  to  the  quality  or  value  pf  an  article, 
and  must  be  a  representation  upon  which  the  party  had  a 
right  to  rely,  and  did  rely. 

2d.  That  every  one  is  bound  to  know  the  law,  and  is 
presumed  to  understand  the  contents  of  any  writing 
which  he  signs,  and  no  one  has  the  right  to  rely  on 
the  statements  of  the  other  pai-ty  as  to  the  legal  effect  of 
such  writing. 

8d.  That  fraud  can  only  be  predicated  upon  an  exist- 
ing, or  alleged  existing,  fact,  and  not  upon  a  promise  to  do 
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somethiug  iu  the  future,  and  that,  applying  these  propo- 
sitions to  the  second  paragraph  of  the  answer,  it  wns 
clearly  bad. 

But,  waiving  all  discussion  of  these  propositions  as  ab- 
stract questions  of  law,  we  are  of  opinion  that  none  of 
them  are  fairly  applicable  to  the  paragraph  of  answer  in 
question.  We  construe  that  paragraph  to  allege  a  series 
of  facts  amounting,  in  substance  and  iu  eftect,  to  a 
charge  that  Mrs.  Tyuer's  signature  to  the  contract  in 
suit  was  obtained  by  a  fraudulent  trick  or  contrivance ; 
and,  thus  construing  it,  we  think  it  was  correctly  held 
good  on  demurrer. 

On  the  trial,  the  court,  on  its  own  motion,  gave  a  series 
of  instructions  in  writing.  The  sixth  instruction,  the  only 
one  complained  of  by  the  appellants,  was  as  follows  : 

**  It  is  the  duty  of  every  one  making  a  trade  to  exam- 
ine into  the  matter  for  himself  or  herself,  and  if  he  or 
she  has  the  opportunity  of  so  doing  and  does  not  do  it, 
unless  there  is  fraud  in  the  transaction,  he  or  she  must 
bear  the  consequences.  Every  one  is  entitled  to  the  ad- 
vantage of  a  good  trade  fairly  made,  and,  if  you  find  that 
the  contract  in  suit  w^as  broken  without  sufficient  cause 
by  the  defendant,  the  plaintiffs'  damages  will  be 'the  dif- 
ference between  the  contract  price  of  the  work  to  be  done 
and  the  reasonable  cost  of  the  work  at  the  usual  and  ordi- 
nary price." 

The  appellants  object  to  the  qualifying  words.  "  unless 
there  is  fraud  in  the  transaction,"  contained  in  this  instruc- 
tion, for  the  alleged  reason  that  there  was  no  sufficient 
evidence  of  fraud  to  which  such  qualifying  words  were 
applicable. 

There  may  be  some  question  as  to  whether  the  greater 
portion  of  this  instruction  was  strictly  applicable  to  the 
matters  really  in  issue  between  the  parties,  but,  however 
that  may  have  been,  we  see  nothing  in  the  instruction. 
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taken  as  a  whole,  which  can  be  construed  into  an  in- 
justice to  the  appellants.  On  the  contrary,  the  apparent 
assumption  that  there  was  a  subsisting  contract  between 
the  parties  would  seem  to  have  been  favorable  to  the  theory 
upon  which  the  appellants  tried  the  cause. 

The  appellants  asked  for  some  instructions  which  the 
court  refused  to  give,  and  upon  which  exceptions  were  re- 
served, but  no  argument  has  been  submitted  in  this  court 
in  support  of  those  instructions.  Hence,  whatever  error 
there  may  have  been,  if  any,  in  the  refusal  of  the  court 
to  give  the  instructions  asked  for,  has  been  waived  by  not 
being  specifically  pointed  out. 

A  question  is  also  made  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  but  that  involves  an  inquiry 
into  the  apparent  weight  of  the  evidence,  a  question  into 
which  we  are  not  required  to  enter.  There  appears  to 
us  to  have  been  evidence  fairly  tending  to  sustain  the 
verdict,  and  in  that  view  we  are  not  at  liberty  to  disturb 
the  verdict  upon  the  evidence. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Adams  v.  The  Citizens  State  Bank  of  Newcastle. 

Pleading. —  Inadverience  or  Exeimnhle  Neghct — Complaint  for  ReHef 
against  Judgment  and  Shenjff^\t  Sale.^Jn  an  action  by  A.,  against  B.  and 
C.,  to  foreclose  a  mortgage  on  real  estate,  judgment  by  default  was  taken 
against  B.,  and  the  real  estate  was  Fold  by  the  sherilT,  on  the  decree  of 
fjrecloeure.  Within  two  years  after  judgment,  an  action  was  brought  by 
B.,  against  A.,  for  relief  against  such  default,  judgment  and  sale.  The 
eomplnint  alleged  that  B.  was  once  owner  of  the  land,  and  had  sold  the 
same  to  C,  her  son»  for  a  certain  sum,  taking  simply  his  promissory  note  for 
the  purchase-money,  and  that  the  same  was  due  and  still  unpaid;  that  subse- 
quently the  son,  without  her  knowledge  or  consent,  and  without  any  con- 
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sideration,  had  made  another  note  payable  to  her,  and  also  a  mortgage  on 
such  land  to  secure  payment  of  the  note,  and  without  delivering  the  same 
to  her,  and  without  her  knowledge  or  consent,  he  had  forged  her  endorse- 
ment upon  such  note  and  mortgage,  and  had  sold  and  transferred  the 
same  to  A.,  who  had  afterward  foreclosed  the  same,  as  above  stated;  that, 
at  the  time  of  such  suit,  she  was  living  in  another  county^  had  no  knowl- 
edge of  the  existence  of  such  note  and  mortgage,  could  neither  read  nor 
write,  was  aged,  and  did  not  understand  the  summons  read  to  her,  suppos- 
ing the  same  to  be  a  suit  in  the  county  where  she  lived;  and  that  C  ,  on 
being  spoken  to  by  her,  assured  her  that  he  would  attend  to  tlie  matter,  and 
that  she  had  no  interest  therein. 
Jffeldj  on  demurrer,  that,  under  section  99  of  the  practice  act,  the  complaint 
entitled  her  to  relief. 

From  the  Heury  Circuit  Court, 

«7.  H.  Mellett  and  JS.  Bundy^  for  appellant. 
M,  E.  ForkneTy  for  appellee. 

WoRDBN,  J. — Complaint  by  the  appellant,  against  the  ap- 
pellee, alleging,  in  substance,  that  on  the  1st  day  of  May, 
1875,  the  plaintiff  sold,  and  by  warranty  deed  conveyed,  to 
her  son,  Ira  B.  Adams,  certain  land  described,  situate  in 
the  county  of  Henry  and  State  of  Indiana,  for  the  sum  of 
four  thousand  dollars,  for  which  purchase-money  she  took 
from  her  son  his  two  promissory  notes,  each  for  the  sum 
of  two  thousand  dollars,  payable,  the  one  in  eight  months, 
and  the  other  in  a  year  and  eight  months  from  date, 
which  notes  remain  due  and  unpaid;  that  she  took  mo 
mortgage  or  other  security  for  the  payment  of  the  notes ; 
that  on  the  4th  day  of  May,  1875,  the  said  Ira  B.  Adams 
made  a  note  for  the  sum  of  twenty-two  hundred  dollars, 
payable  six  months  after  date  to  the  order  of  the  plaintiff 
at  the  defendant's  bank,  and  also  a  mortgage  on  the  land 
thus  conveyed  to  him  by  the  plaintiff  to  secure  the  pay- 
ment of  the  last  mentioned  note ;  that  at  the  February 
term,  1876,  of  the  Henry  Circuit  Court,  the  defendant 
brought  an  action  in  said  court  upon  the  last  mentioned 
note  and  to  foreclose  the  mortgage  given  to  secure  the 
payment  thereof,  against  said  Ira  B.  Adams,  this  plaintiff. 
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Levi  M.  Copeland  and  Pleasant  H.  Hayes  ;  that  the 
plaintiff*  was  then  living  in  Indianapolis,  Marion  county, 
Indiana,  and  that  a  summons  in  said  cause  was  there  served 
upon  her,  and  on  the  9th  day  of  February,  1876,  a  judgment 
was  rendered  in  said  court  upon  said  note  and  mortgage  in 
the  sum  of  twenty -three  hundred  and  sixty-five  dollars,  and 
a  decree  was  rendered  therein,  foreclosing  said  mortgage; 

and  on  the  —  day  of ,  1877,  a   decretal  order    was 

issued  thereon  by  the  clerk  of  said  court  to  the  sherift*  of 
said  Henry  county,  and  on  the  24th  day  of  March,  1877, 
said  land  was  sold  to  the  defendant  for  the  sum  of  $2757.- 
28,  that  being  the  amount  of  the  judgment  and  costs 
thereon. 

That,  at  the  time  the  summons  in  said  action  was 
served  upon  the  plaintiff*  by  the  sheriff  of  Marion  county, 
she  had  no  knowledge  of  the  existence  of  said  note  and 
mortgage  or  either  of  them  ;  that  she  never  saw  or  heard 
of  either  of  them  until  she  was  informed  by  John  Adams 
that  they  were  in  existence,  and  that  she  never  actually 
knew  that  they  existed,  or  saw  them  or  either  of  them,  until 
in  August,  1877,  when  they  were  shown  to  her  by  her  at- 
torneys in  this  suit ;  that  the  said  note  and  mortgage  were 
not,  nor  was  either  of  them,  ever  delivered  to  her  by  any 
one,  nor  did  she  ever  consent  to  receive  the  same,  and,  at 
the  time  said  note  and  mortgage  were  executed,  the  said 
Ira  B.  Adams  was  not  indebted  to  her  in  any  manner 
except  upon  the  notes  first  above  named  for  the  purchase- 
money  of  said  land,  and  that  the  endorsement  of  her 
name  on  the  back  of  said  note  and  mortgage  to  which  her 
mark  is  pretended  to  be  attached  was  false  and  forged, 
and  that  said  endorsements  were  not  made  by  any  one 
with  her  knowledge  or  consent ;  that  the  plaintiflT  cannot 
read  or  write,  and  that  she  is  of  the  age  of  67  years ;  that, 
at  the  time  the  sheriff  of  Mn Hon  county  came  to  serve 
her  with  the  summons  in  suid  cause^he  wanted  to  know 
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where  Ira  was,  that  she  told  him  where  he  could  be  found, 
and  that  the  sherift'  then  read  said  writ,  and  she  thought 
and  understood  that  it  was  to  be  at  the  Indianapolis  court- 
house, and  she  did  not  understand  the  same,  or  know 
what  it  meant,  and  she  told  Im  B.  Adams,  who  is  her  son, 
that  it  would  be  too  far  for  her  to  walk,  that  he  must  at- 
tend to  it,  and  he  told  her  it  was  nothing  she  had  any  in- 
terest in,  that  she  need  not  go  to  the  court-house,  but  he 
would  go  and  attend  to  it,  and  that,  at  that  time  she  did  not 
have  any  suspicion  that  there  was  any  suit  against  her,  or 
that  there  was  any  note  or  mortgage  in  which  she  had  any 
interest,  or  that  there  had  ever  been  any  note  and  mort- 
gage made  to  her  or  in  her  favor  by  said  Ira  B.  Adams  or 
any  one  else,  and  that  she  did  not  appear  to  said  action  in 
this  court  for  the  reason  that  she  did  not  know  or  under- 
stand that  there  was  any  such  suit  against  her.  or  where  it 
was  or  the  nature  of  it.  And  she  therefore  prays  that 
said  default  and  judgment  may  be  set  aside,  and  that  said 
sale  be  set  aside,  annulled  and  declared  void,  and  that 
she  may  be  permitted  to  appear  and  defend  said  action," 
etc. 

To  this  complaint  a  demurrer  for  want  of  sufficient  facts 
was  sustained.  Exception  and  final  judgment  for  the 
defendant. 

Error  is  assigned  upon  the  ruling  on  the  demurrer. 

Two  questions  are  discussed  in  the  case  :  Firsts  has  the 
plaintiff,  on  the  statements  in  the  complaint,  any  defence 
to  the  original  action  ?  and,  if  so,  Second^  were  default  and 
judgment  taken  against  her  through  her  mistake,  inadver- 
tence, surprise  or  excusable  neglect? 

The  case  made  by  the  plaintiff  on  the  first  question  is, 
briefly,  this : 

Her  son,  Ira  B.  Adams,  owed  her  $4,000,  for  the  land 
conveyed  by  her  to  him,  and  she  had  a  vendor's  lien  on  the 
land  for  this  purchase-money.    After  the  purchase  of  the 
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land  by  Ira,  he  made  a  note  payable  to  the  order  of  the 
plaintiii'  for  $2,200,  and  a  mortgage  on  the  same  laud,  to 
secure  the  payment  of  the  last  named  note.  The  name  of 
the  pluintitf,  the  payee  of  the  latter  note  and  the  mort- 
gagee, was  placed  by  a  forgery,  and  without  the  plaintift^'s 
knowledge  or  consent,  upon  the  note  and  mortgage  as  an 
endorsement  thereof. 

The  note  and  mortgage,  with  the  forged  endorsements 
thereon,  were  purchased  by  the  defendant. 

Now,  it  is  abundantly  clear  that  the  defendant  could 
acquire  no  title  to  the  note  and  mortgage  as  against  the 
plaintiff  by  means  of  the  forged  endorsements,  nor  could 
it  thus  acquire  any  right  as  against  the  plaintiff  to 
enforce  the  mortgage  against  the  land,  and  thereby 
interfere  with  the  lien  of  the  plaintiff  as  a  vendor.  As  to 
rights  of  parties  to  forged  paper,  see  Edwards  on  Bills, 
190  ;  Allen  v.  Sharpe,  37  Ind.  67 ;  Huston  v.  Boosa,  43 
Ind.  517;  Huston  v.  Schi7idler,  46  Ind.,  38. 

We  think  it  clear  that  the  complaint  states  a  complete 
defence  on  the  part  of  the  plaintiff  herei^  to  the  original 
action. 

We  come  to  the  second  question  : 

The  statute  provides  that  the  court  '*  shall  relieve  a 
party  from  a  judgment  taken  against  him,  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect,  and 
supply  an  omission  in  any  proceedings,  on  complaint  or 
motion  filed  within  two  years."     Code,  sec.  99. 

This  complaint  was  filed  within  two  years  of  the  default 
and  judgment,  and  it  seems  to  us  that  the  facts  stated  pre- 
sent a  clear  case  of  inadvertence  and  excusable  neglect. 
The  plaintiff  was  an  elderly  woman,  67  years  of  *^ge,  and 
it  may  be  assumed  that  she  had  but  little  knowledge  of 
the  world  or  its  ways  and  business,  as  she  could  neither 
read  nor  write.  She  did  not  understand  the  summons, 
when  it  was  read  to  her,  or  know  what  it  meant,  but  she 
thought  and  understood  that  the  suit  was  to  be  at  the 
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coart-house  at  Indianapolis,  and  she  was  led  to  believe 
that  it  was  a  matter  in  which  she  had  no  interest. 

Common  justice  requires  that  the  plaintiff,  under  the 
facts  stated  in  the  complaint,  should  be  relieved  of  the 
default  and  judgment  against  her,  and  that  she  should 
be  permitted  to  defend  the  action,  and  this  relief  the  statute 
above  cited  enables  the  court  to  afford. 

We  are  of  opinion  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 


1 70   04  Pattbrson  i\  Prbsslet,  Sheriff, 
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BajsTARDT. — Trial  hy  Justice,  after  Escape  of  Defendant^  and  hy  Oircuit 
(hurt,  without  Notice^  Summons  or  Appearance, — TUeffoZ  Juet^ment^xjf  Com^ 
mitment — Habeas  Ourpue. — The  defendant  in  a  proeecution  for  bastardy 
escaped  from  the  constable  who  had  arrested  him,  before  the  warrant  had 
been  returned  ;  whereupon  the  justice,  without  any  appearance  by  the  de- 
fendant tried  the  cause  and  certified  it  up  to  the  circuit  court,  where, 
without  the  issuance  of  any  summons,  warrant  or  notice,  and  without  any 
appearance  by  the  defendant,  except  specially  to  more  todismiss  the  cause, 
the  court  defaulted  the  defendant,  tried  the  cause,  found  the  defendant 
guilty,  assessed  a  recovery  for  the  maintenance  of  the  child,  and  ordered, 
that,  on  failure  of  the  defendant  to  replevy  the  judgment,  a  warrant  be 
issued  by  the  clerk,  to  the  sheriff,  for  his  arrest  and  commitment. 

Held,  on  a  special  finding  of  the  foregoing  facts,  made  on  a  petition  by  the 
defendant,  against  the  sheriff,  for  release  from  commitment  on  such  war- 
rant, that  the  judgment  was  unlawful  and  the  commitment  illegal. 

From  the  Marion  Superior  Court. 

F.  J.  Mauler^  J,  S.  Campbell,  J.  Hanna^  F.  Knefler  and 
J.  iS.  Berryhill,  for  appelhint. 

W.  W.  Woollen,  Jr.,  for  appellee. 
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Scott,  J. — Petition  to  be  released  from  jail  by  Patter- 
son, against  Pressley,  wlio  was  the  sherift'  'of  Marion 
county. 

The  judge  who  heard  the  cause,  at  the  request  of  the 
petitioner,  made  a  special  finding  of  facts,  and  stated 
his  conclusion  of  law  thereon.  The  conclusion  of  law 
having  been  against  the  petitioner's  right  to  be  dis- 
charged from  prison,  he  excepted  thereto.  His  motion 
for  a  new  trial  having  been  by  the  court  overruled,  and 
his  exception  .entered  thereto,  and  judgment  having  been 
rendered  on  the  special  finding,  the  petitioner  appealed 
to  the  general  term.  The  judgment  of  the  special  term 
was  affirmed  by  the  general  term,  and  from  the  judgment 
of  affirmance  the  petitioner  prosecutes  this  appeal,  and 
assigns  for  error : 

"That  said  court  below,  in  general  term,  erred  in  a^rm- 
ing  the  judgment  of  said  court  in  special  term.'* 

The  sper^ial  finding  is  as  follows : 

"On  March  13th,  1878,  one  Angeline  Day  filed  before 
Luke  W"alpole,  a  justice  of  the  peace  in  and  for  Centre 
Township,  Marion  County,  Indiana,  her  verified  complaint 
against  the  petitioner,  Charles  W.  Patterson,  charging 
him  with  being  the  father  of  a  bastard  child,  of  w^hich  she 
claimed  to  have  been  delivered  on  January  15th,  1878. 
On  the  said  13th  day  of'  March,  1878,  a  warrant  was  duly 
issued  by  said  justice  to  a  constable  of  said  township, 
who,  on  March  14th,  1878,  returned  that  he  had  served 
the  same  by  arresting  the  defendant,  the  petitioner  herein, 
but  that  he  had  escaped  while  under  arrest.  The  said 
justice,  on  May  24th,  1878,  proceeded  to  try  the  case 
in  the  absence  of  the  petitioner  herein,  and  found  the 
complaint  to  be  true,  and  certified  the  same  to  the  Ma- 
rion Civil  Circuit  Court.  The  cause  was  duly  docketed  in 
the  said  Marion  Civil  Circuit  Court,  and  the  petitioner,  on 
December  4th,  1878,  having  entered  a  special  appearance 
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for  that  purpose  only,  filed  his  motion,  in  the  words  and 
figures  following,  to  wit : 

*^  'Now  comes  Francis  J.  Mattler,  an  attorney  of  this 
court,  and  enters  a  special  appearance,  for  the  purpose  of 
moving  to  set  aside  the  service  m  this  case,  and  for  the 
further  purpose  of  moving  the  court  to  strike  the  case 
from  the  trial  docket,  and  moving  the  court  to  dismiss  this 
cause,  for  the  reason  that  the  same  is  not  properly  in  this 
court,  so  as  to  enable  this  court  to  take  jurisdiction  of  the 
cause  and  parties.' 

"  The  circuit  court  overruled  petitioner's  motion,  and 
proceeded  to  try  the  cause,  and  on  the  6th  day  of  Decem- 
ber, 1878,  rendered  judgment  against  the  petitioner,  in  the 
words  and  figures  following,  to  wit : 

"  *  State,  ex  rel.  Angeline  Day,  ^ 

V.  \  No.  21.    Bastardy. 

Charles  W.  Patterson.         j 

" '  Comes  now  the  relatrix,  in  person  and  by  counsel,  and 

the  defendant,  although  three  times   loudly  called,  comes 

not,  but   herein  whollv  makes  default,  and  this   cause   is 

now  submitted  to  the  court  for  trial  and  finding,  without 

the  intervention  of  a  jury,  and  the  evidence  adduced  being 

heard,  and  the  court,  being   fully  advised  in  the  premises, 

finds  that  the  matters  and  things  alleged  in  the  complaint 

are  true ;  that  the  plaintiflf  was,  on  the  15th  day  of  January, 

1878,delivered  of  a  bastard  chikl;thatsaid  child  is  still  living; 

I  

and  that  the  defendant,  Charles  W.  Patterson,  is  the  father 
of  said  child  ;  and  that  the  relatrix  was  at  the  time  and 
now  is  a  resident  of  Marion  county,  Indiana.  It  is  there- 
fore considered  by  the  court  that  the  relatrix  recover  of 
the  defendant,  Charles  W.  Patterson,  the  sum  of  five 
hundred  dollars,  together  with  her  costs  in  this  behalf 

expended,  taxed  at dollars,  all  to  be  collected  without 

relief  from  valuation  or  appraisement  laws;  said  judgment 
to  be  paid  as  follows :  One  hundred  dollars  on  the  first  day 
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of  January,  1879,  and  one  hundred  dollars  per  annum 
thereafter  on  the  first  day  of  January  in  each  year,  until 
the  whole  of  said  judgment  shall  be  fully  paid  and  satis- 
fie<l,  and  that  said  Charles  W.  Patterson  stand  committed 
to  the  jail  of  Marion  county,  Indiana,  until  said  judgment 
and  costs  be  paid  or  replevied,  and  in  case  said  judgment 
is  replevied  by  good  and  sufficient  securities,  to  be  approv- 
ed according  to  law,  that  the  §ame  shall  be  paid  in  in- 
stalments as  above  provided  ;  and  the  clerk  of  this  court 
is  directed  to  issue  a  warrant  to  the  sherifi:*  of  Marion 
county,  commanding  him  to  arrest  and  hold  in  custody 
said  defendant  until  he  fully  complies  with  the  judgment 
herein.' 

**  Pursuant  to  said  judgment,  a  warrant  was  duly  issued 
hy  the  clerk  of  the  said  Marion  Civil  Circuit  Court,  to  the 
sheriff  of  Marion  county,  on  December  the  7th,  1878,  but  the 
petitioner,  having  appealed  from  said  judgment  to  the 
Supreme  Court  of  Indiana,  said  last  named  court,  on  Feb. 
21st,  1879,  ordered  a  supersedeas  upon  the  petitioner's  filing 
an  appeal  bond,  which  he  afterward  did,  with  surety  to 
the  approval  of  the  said  circuit  court,  and  on  Feb.  22d, 
1879,  the  sherift*  returned  the  said  warrant.  On  January 
27th,  1880,  the  petitioner's  said  appeal  was  dismissed  by  the 
Supreme  Court. 

"Afterward,  on  March  30th,  1880,  the  clerk  of  the 
Marion  Civil  Circuit  Court  issued,  as  and  for  a  warrant,a  duly 
certified  copy  of  said  judgment  of  the  said  court,  and  placed 
the  same  in  the  hands  of  the  defendant  as  sherifi*of  said 
Marion  county,  who,  on  the  same  day,  by  virtue  thereof, 
arrested  the  petitioner  and  now  detains  him  m  custody  in 
the  county  jail  of  Marion  county.  Said  certified  copy,  or 
warrant,  was  issued  upon  the  prsecipe  of  the  attorney  for 
the  relatrix  in  the  bastardy  proceeding,  and  not  pursuant 
to  any  new  or  further  order  of  the  said  circuit  court,  made 
atler  judgment. 

Vol.  LXX.— 7 
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"  The  petitioner  was  never  notified,  by  sumniDns  or 
publication,  of  the  pendency  of  the  proceedings  against  him 
in  the  Marion  Civil  Circuit  Court,  nor  was  any  warrant  or 
other  writ  issued  or  served  upon  him  during  the  pendency 
of  said  proceedings  and  before  final  judgment  therein,  nor 
was  he  in  custody  of  said  court  or  any  of  its  officers,  nor 
had  he  given  bail  or  recognizance  to  said  court  or  any  of 
its  officers  for  his  appearance  at  any  time  during  the 
pendency  of  said  proceedings  and  before  final  judgment; 
nor  did  he  ever  appear  to  said  proceedings  at  any  time,  or 
for  any  purpose,  in  person  or  by  attorney,  except  specially 
by  attorney,  for  the  purpose  of  filing  his  motion  to  dismiss 
said  cause  as  hereinbefore  stated ;  and,  when  said  final 
judgment  was  rendered,  said  petitioner  was  not  present  in 
court,  either  in  person  or  by  attorney. 

"  Upon  the  foregoing  facts,  the  court  finds  and  states  the 
following  conclusions  of  law:  First.  That,  upon  the  facts 
hereinbefore  found,  the  petitiolier  is  not  entitled  to  be 
discharged  from  custody  of  defendant,  as  in  his  petition 
prayed." 

The  15th  section  of  the  bastardy  act  is  as  follows : 

"  Such  court  shall,  on  such  verdict  and  judgment, 
make  such  order  as  may  seem  just,  for  the  securing  such 
maintenance  and  education  to  such  child,  by  the  annual  pay- 
ment to  such  mother,  or  if  she  be  dead,  or  an  improper 
person  to  receive  the  same,  to  such  other  person  as  the 
court  may  direct,  of  such  sums  of  money  as  may  be  ad- 
judged proper,  and  shall  render  judgment  for  the  same, 
specifying  the  terms  of  payment,  and  shall  require  of  such 
defendant,  if  he  be  in  custody,  to  replevy  such  judgment, 
by  good  freehold  surety ;  or  in  default  thereof,  shall 
commit  such  defendant  to  jail  until  such  security  be 
given." 

In  view  of  this  statute,  we  are  of  opinion  that-  the 
judgment  of  the  Marion  Civil  Circuit  Court,  ordering  the 
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appellant  to  be  committed  to  jail  until  the  judgment  was 
replevied,. was  without  authority,  the  appellant  not  being 
in  custody  at  the  time  the  judgment  was  rendered. 

We  are  of  opinien  that  the  conclusion  of  law,  on  the 
special  findings  of  facts,  was  erroneous. 

The  judgment  is  reversed. 


hudelson  bt  al.,  administrators,  v.  armstrong  et  al., 

Administrators. 

Joint  Promibsort  Notb. — Surely  not  Discharged  from  lAahUiiy  hy  Death, 
—In  this  State,  the  death  of  a  turety  on  a  joint  promissory  note  does  not 
discharge  his  estate  from  liability  upon  the  same,  the  common-law  rule 
in  regard  to  the  discharge  of  joint  promisors  and  obligors  haying  never 
been  a  part  of  the  law  of  this  State. 

Same.— SZa<M<c  t»  Force— Section  467  of  the  Revised  Statutes  of  1843,  p. 
578,  in  regard  to  joint  promisors  and  obligors,  was  continued  in  full  force 
by  the  provisions  of  sec.  802  of  the  practice  act,  2  R.  S.  1876,  p.  814. 

From  the  Gibson  Circuit  Court. 

W.  M.  Land,  C.  A.  Buskirk  and  J.  W.  JEwing,  for 
appellants. 

W.  H.  Tf-ippet,  J.  E.  McCullough,  L.  C.  JEmbree  and  M.  W. 
Field,  for  appellees. 

HowK,  C.  J. — In  this  action,  the  appellants  sued  tjie 
appellees  upon  a  promissory  note,  of  which  the  follow- 
ing is  a  copy : 

"  13,399.08.  Marsh  Creek,  Nov.  11th,  1873. 

"  Three  years  after  date,  we  promise  to  pay  to  the  order 
of  W.  H.  &  J.  F.  Hudelson,  administratora  of  the  estate 
of  Samuel  Hudelson,  deceased,  the  sum  of  thirty-three 
hundred  and  ninety-nine  j%  dollars,  with  five  per  cent, 
attorney's  fees  if  suit  be  instituted  on  this  note,  value  re- 
ceived, without   any  relief  whatever  from  valuation  or 
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appraisement  laws,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  date.  The  drawera  and  endorsers 
severally  waive  presentment  for  payment,  protest,  and  no- 
tice of  protest  and  non-payment  of  this  note.  Interest  to 
be  paid  yearly. 

(Signed,)      '  "Willib  Armstrong. 

"W.  S.  Armstrong." 

In  their  complaint,  the  appellants  alleged,  inter  alia, 
that,  before  the  commencement  of  this  suit,  William  8. 
Armstrong,  one  of  the  makers  of  the  note  sued  on,  had 
departed  this  life,  testate,  and  that  the  appellees  Warrick 
Armstrong  and  John  F.  Armstrong  had  been  duly  ap- 
pointed and  qualified  astheadministrators  of  said  decedent's 
estate ;  and  that  the  note,  less  certain  admitted  credits 
thereon,  was  due  and  unpaid.  Wherefore  the  appellants 
asked  judgment  against  Willis  Armstrong,  the  surviving 
maker  of  said  note,  and  for  an  allowance  against  the  estate 
of  said  William  S.  Armstrong,  deceased,  for  the  amount 
found  due  on  the  note  in  suit. 

There  was  a  judgment  by  default,  against  the  defend- 
ant Willis  Armstrong,  for  the  amount  due  on  the  note. 

The  appellees  Warrick  Armstrong  and  John  F.Arm- 
strong, administrators  as  aforesaid,  answered  in  two 
paragraphs,  of  which  the  first  was  a  general  denial,  and 
the  second  paragraph  stated  special  matter  by  way  of 
defence.  The  appellants  demurred  to  the  second  para- 
graph of  said  answer,  for  the  alleged  insufficiency  of  the  facts 
therein  to  constitute  a  defence  to  their  action,  which  demur- 
rer was  overruled  by  the  court,  and  to  this  ruling  they 
excepted.  They  then  replied  to  the  second  paragraph  of 
answer,  and  the  cause,  being  at  issue,  was  tried  by  the 
court,  resulting  in  a  finding  and  judgment  for  the 
appellees. 

The  only  error  assigned  by  the  appellants  in  this  court 
is  the  decision  of  the  circuit  court  in  overruling  their 
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demurrer  to  the  secoud  paragraph  of  the  appellees'  anfewer. 

In  this  second  paragraph  of  their  answer,  the  appellees 
alleged,  in  substance,  that  their  testator,  William  S.  Arm- 
strong, executed  the  note  in  suit  jointly  with  the  said 
Willis  Armstrong  and  as  his  surety,  and  for  no  other  con- 
sideration whatever;  that  the  said  Willis  received  the 
entire  consideration  of  said  note ;  that  the  said  William  S. 
Armstrong  died,  leaving  his  co-maker  of  the  note,  the  said 
Willis,  surviving  him.  Wherefore  the  appellees  asked 
judgment  for  costs. 

It  will  be  readily  seen,  we  think,  from  the  allegations 
of  this  second  paragraph  of  answer,  that  it  proceeded  upon 
the  theory,  that  the  common  law  of  England,  in  regard 
to  the  eflect  of  the  death  of  a  surety  bound  jointly,  but  not 
severally,  with  his  principal,  upon  a  promissory  note  or 
other  written  contract,  was  and  is  the  law  of  this  State,  on 
that  subject.  At  common  law,  upon  the  death  of  the 
snrety  thus  bound,  his  estate  was  absolutely  discharged 
from  all  liability  on  such  note  or  contract,  and  the  survivor 
or  survivors  were  alone  responsible  thereon.  Getty  v. 
Binsse,  49  N.  Y.  385 ;  Wood  v.  Fisk,  63  N.  T.  245 ;  The 
United  States  v.  Price^  9  How.  83;  Pickersgill  v. 
Lahens^  15  Wal.  140 ;  and  Fielden  v.  LahenSy  6  Blatchf. 
524. 

By  "An  act  declaring  what  laws  shall  be  in  force," 
approved  January  2d,  1818,  it  was  provided,  "That  the 
common  law  of  England,  all  statutes  or  acts  of  the  British 
Parliament  made  in  aid  of  the  common  law,  prior  to  the 
fourth  year  of  the  reign  of  King  James  the  First,  excepting 
the  second  section  of  the  sixth  chapter  of  forty-third 
Elizabeth,  the  eighth  chapt^er,  thirteenth  Elizabeth,  and 
ninth  chapter,  thirty-seventh  Henry  Eighth,  which  are 
of  a  general  nature,  not  local  to  that  Kingdom,  and  not 
inconsistent  with  the  laws  of  this  State;  and,  also,  the 
several  laws  in  force  in  this  State  shall  be  the  rule  of 
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decision,  and  shall  be  considered  as  of  full  force  until 
repealed  by  legislative  authority."  This  act  was  never 
changed,  in  any  respect,  until  the  Revised  Statutes  of  1852 
took  eflect,  on  the  6th  day  of  May,  1852 ;  but  it  was 
brought  forward  and  embodied,  in  haec  verbuy  in  every 
prior  revision  of  the  statutes  of  this  State.  R.  S. 
1843,  p.  1030.  By  "  An  act  declaring  the  law  governing 
this  State,"  approved  May  31st,  1852,  the  aforesaid  act  of 
January  2d,  1818,  with  some  changes  in  form  and  phrase- 
ology, was  substantially  re-enacted.     1  R.  S.  1876,  p.  605. 

But  the  common-law  rule,  above  referred  to,  whereby, 
if  one  of  two  or  more  joint  promisors  or  obligors  should 
die,  his  representatives  were  at  law  discharged,  and  the 
survivor  or  survivors  alone  could  be  sued,  has  never  been, 
as  we  think,  a  part  of  the  law  of  this  State.  By  section 
2  of  "  An  act  concerning  joint  rights  and  obligations," 
approved  December  30th,  1817,  it  was  provided,  as  follows: 

"  Sec.  2.  That  the  representative  or  representatives  of 
one  jointly  bounded  with  another  for  the  payment  of  debt 
or  for  performance  or  forbearance  of  any  act,  or  for  any 
other  thing,  and  dying  in  the  lifetime  of  the  latter,  may 
be  charged  by  virtue  of  such  obligation,  in  the  same  man- 
ner as  such  representatives  might  have  been  charged,  if 
the  obligors  had  been  bound  severally  as  well  as  jointly." 
R.  S.  1838,  pp.  857  and  358. 

No  change  whatever  appears  to  have  been  made  in  this 
act,  from  the  date  of  its  approval,  until  the  Revised  Statutes 
of  1843  took  effect;  when  said  section  2,  above  quoted,  was 
in  substance  re-enacted  in  section  467,  of  chapter  30,  of  that 
revision,  which  section  reads  as  follows: 

"  Sec.  467.  When  two  or  more  persons  shall  be  indebted 
or  bound  in  any  joint  note,  contract,  or  covenant,  for  the 
payment  of  any  money,  or  the  performance  or  forbearance 
of  any  act  or  thing,  or  upon  any  judgment  founded  upon 
any  such  note,  contract,  or  covenant,  and  either  of  them 
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Bhali  die,  his  estate,  execiutors,  or  administrators,  shall  be 
liable  therefor,  as  if  such  note,  contract,  or  covenant  had 
been  joint  and  several,  or  as  if  such  judgment  had  been 
obtained  upon  a  joint  and  several  note,  contract,  or  cove- 
naat."    R.  8. 1843,  p.  578. 

This  section  continued  in  full  force  and  unchanged  in 
any  respect,  at  least  until  the  6th  of  May,  1853,  when  the 
Revised  Statutes  of  1852  came  in  force,  and,  if  not  repealed 
thereby,  it  is  still  in  force  as  a  part  of  the  law  of  this 
State.  It  may  well  be  said,  we  think,  that  said  section 
467,  above  quoted,  was  not  repealed,  but  was  in  fact  con- 
tinued in  full  force,  by  the  provisions  of  section  802  of  the 
practice  act  oF  June  18th,  1852.  In  this  latter  section  it 
18  provided,  that  "  The  laws  and  usages  of  this  State 
relative  to  pleadings  and  practice  in  civil  actions  and  pro- 
ceedings, not  inconsistent  herewith,  and  as  far  as  the  same 
may  operate  in  aid  hereof,  or  to  supply  any  omitted  case, 
are  hereby  continued  in  force."  2  R.  S.  1876,  p.  314.  It 
is  certain  that  there  is  no  inconsistency  between  the  pro- 
visions of  said  section  467  and  the  provisions  of  the 
practice  act,  now  in  force ;  possibly,  it  might  be  said  that 
.  the  former  would  operate  in  aid  of  the  latter  and  supply 
an  omitted  case  therein.  In  such  cases,  it  has  often  been 
held  by  this  court,  that  diflferent  sections  of  the  Revised 
Statutes  of  1848  would  be  and  were  continued  in  force, 
under  and  by  virtue  of  said  section  802  of  the  practice  act. 
Patimon  v.  Crawford,  12  Ind.  241 ;  Stockton  v.  Coleman, 
42  Ind.  281;  Chidester  v.  Chidester,  42  Ind.  469; 
and  Belton  v.  Smith,  45  Ind.  291. 

We  are  clearly  of  the  opinion,  that  the  General  Assem- 
bly never  intended,  in  and  by  the  enactment  of  the  Revised 
Statutes  of  1852,  to  repeal  the  rule  of  law  in  relation  to 
joint  obligations,  first  enunciated  in  said  section  2,  above 
quoted,  of  the  above  entitled  act  of  December  30th,  1817, 
and  re-enacted  in  said  section  467,  above  quoted,  of  the 
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Revised  Statutes  of  1843,  and  thus  coDtinued  in  force  as 
the  recognized  law  of  this  State  for  nearly  forty  years. 
That  this  is  so,  is  shown  at  least  by  strong  imphcation,  as  it 
seems  to  as,  by  the  provisions  of  section  227  of  the  prac- 
tice act,  which  reads  as  follows : 

"Neither  a  joint  debtor  or  his  representatives,  in 
whose  favor  the  statute  of  hmitations  has  operated,  shall 
be  liable  to  a  joint  debtor  or  surety,  or  their  repre- 
sentatives, upon  payment  by  such  joint  debtor  or  surety 
or  their  representatives,  of  the  debt  or  any  part  of  it." 
2  R.  S.  1876,  p.  130.  ' 

It  is  clearly  implied,  in  and  by  the  terms  of  this  section, 
that  the  representatives  of  a  deceased  joint  debtor,  in 
whose  favor  the  statute  of  limitations  will  not  operate 
as  a  defence,  shall  be  iiable  to  a  joint  debtor  or  surety, 
or  their  representatives,  upon  payment  by  them,  or  either  of 
them,  of  the  debt  or  any  part  of  it.  What  is  thus  so  clearly 
and  strongly  implied  is  utterly  inconsistent  with  the  ex- 
istence of  the  common-law  rule,  before  stated,  as  a  part 
of  the  law  of  this  State ;  while  it  is  in  perfect  harmony 
with  the  provisions  of  said  section  467,  above  quoted,  of  the 
Revised  Statutes  of  1843.  We  are  of  the  opinion,  there- 
fore, that  this  latter  section,  for  the  purpose  of  supplying 
an  omission  in  the  code  of  1852,  may  and  ought  to  be 
regarded  as  continued  in  full  force,  under  the  provisions, 
above  quoted,  of  said  section  802  of  the  practice  act.  This 
conclusion  will  harmonize  well  with  sections  782  and  783 
of  the  practice  act,  and  the  construction  given  to  those 
sections  by  this  court,  in  the  recent  case  of  McCoy  v. 
Payne,  68  Ind.  327.  ' 

It  follows  of  necessity,  from  what  we  have  said,  that 
the  court  erred,  as  we  think,  in  overruling  the  appel- 
lants' demurrer  to  the  second  paragraph  of  the  appellees' 
answer. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
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the  cause  is  rcniauded,  with  instructions  to  sustain  the 
demurrer  to  the  second  paragraph  of  answer,  and  for 
further  proceedings  in  accordance  with  this  opinion* 

Opinion  filed  ut  November  term,  .1S79 

Petition  for  u  rehearing  overruled  at  May  term,  1880. 


Kelso  et  al.  v.  Wolf. 

PlLOiffiflSORY  NoTB. — Complaint  against  Maker  and  Executor  of  Co-Maker, 
— Evidence. — In  an  action  on  a  promissory  note,  against  a  maker  and 
the  executor  of  a  deceased  co-maker,  the  fact  that  the  compliiint  alleges 
the  note  to  have  been  executed  by  *^  the  defendants  '*  does  not  impose 
upon  the  plaintiff  the  necessity  of  proving  the  execution  of  the  note  by  such 
executor. 

SuPBEMB  Court. — Excessive  Damages, — New  Trial. — Where  excessive  dam- 
ages is  not  assigned  as  cause  for  a  new  trial,  it  will  not  be  considered  by 
the  Supreme  Court. 

From  the  Floyd  Circuit  Court. 

D.  C.  Anthony  and  J,  V.  KdsOy  for  appellants. 

BiDDLE,  J. — Suit  on  a  promissory  note  made  by  the 
appellants  io  Epaniinondas  Williams,  and  assigned  by 
Williams  to  the  appellee.  Answers  and  replies.  Trial 
by  the  court,  finding  and  judgment  for  appellee.     Appeal. 

The  only  point  made  in  the  case  is  "  that  the  finding  is 
not  sustained  bv  the  evidence." 

The  complaint  avers  that  "  Said  defendants,  by  their 
promissory  note,"  etc.,  **  promised  to  pay,"  etc., 
setting  out  the  note  as  an  exhibit,  and  then  avers  the 
death  of  one  of  the  makers  of  the  note,  and  makes  his 
executor  a  party  defendant,  by  proper  averments.  The 
appellants  think  that  there  is  a  "missing  link"  in  the 
evidence  because  the  appelbtnts  did  not  prove  that  the 
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executor  executed  the  note,  having  averred  that  "Said 
defendants,  by  their  promissory  note,"  etc.,  which  averment, 
they  contend,  means  that  the  executor  executed  the  note; 
and,  having  averred  it,  they  were  bound  to  prove  it — the 
general  denial  being  in.  We  see  no  force  in  this  point. 
The  plaintiff  was  not  bound  to  prove  any  more  of  his 
complaint  than  was  necessary  to  sustain  his  case. 

The  only  other  point  made  in  the  brief  of  appellants  is 
that  the  amount  of  the  recovery  is  too  large.  This  was 
not  assigned  as  a  cause  for  a  new  trial,  and  is  therefore 
not  presented.  The  sixth  statutory  cause  for  a  new  trial, 
namely,  that  the  finding  is  not  sustained  by  the  evidence, 
the  one  assigned  in  this  case,  does  not  present  any  question 
as  to  the.amount  of  the  recovery.  That  the  finding  should 
have  been  for  the  appellee,  is  not  questioned.  See  Buskirk 
Prac.  234,  and  the  following  cases:  Frank  v.  Kessler,  30 
Ind.  8;  Dix  v.  Akers,  30  Ind.  431 ;  City  of  Indianapolis  v. 
Parker,  31  Ind.  230 ;  Walpole's  Adm'r  v.  Carlisle,  32  Ind. 
415;  Rosenbaum  v.  McThomas,  34  Ind.  331. 

The  judgment  is  affirmed,  at  the  coats  of  the  appellant. 

HowK,  J.,  having  been  of  counsel,  was  absent. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  Hay  term,  1880. 


Heath  et  al.  v.  The  Second  National  Bank  of  Lafayette. 

National  Bank. — Power  of  to  purchase  Morifjaged  Land  at  Sheriff '»  Sale. 
— Under  section  6137,  Rev.  Stut  U.  S.,  p.  990,  a  nntionni  bank  may  pur- 
chase, at  sheriffs  sale,  land  mortgaged  to  it  in  good  faith,  as  security  for  a 
debt  previously  contracted. 

From  the  Tippecanoe  Circuit  Court.  • 

It.  C.  Gregory  and  W.  B.  Grer/ory,  for  appellants. 
J.  M,  Larue  and  F,  B.  Eoeretty  for  appellee. 
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Scott,  J. — ^HuU  sued  Mary  Heath,  the  appellant,  on  a 
note  and  mortgage,  in  the  superior  court  of  Tippecanoe 
County.  The  appellee,  the  Second  National  Bank,  and 
othei-s  were  made  parties  to  the  forecloBure,  as  junior 
incumbrancers.  Judgment  was  obtained  by  Hull,  against 
Mary  Heath,  on  the  note,  and  a  decree  was  rendered  on 
the  foreclosure,  against  the  other  defendants.  The  debt 
of  the  Bank,  the  appellee  in  this  case,  was  found  and 
adjudged  to  be  a  second  lien  on  the  real  estate  described 
in  the  decree  of  foreclosure;  and  the  decree  provided  that 
the  property  should  be  sold,  and  the  proceeds  of  the  sale 
be  first  applied  to  the  payment  of  HulFs  judgment,  and 
the  surplus  be  applied  to  the  payment  of  the  debt  of  the 
Bank.  The  land  was  sold  on  this  decree,  and  bought  by 
the  Bank.  A  certificate  of  purchase  was  issued,  and  at  the 
expiration  of  a  year,  the  property  not  having  been 
redeemed,  the  sheriff  made  a  deed  to  the  Bank  for  the 
property. 

This  action  was  by  the  appellee,  against  the  appellants, 
for  the  possession  of  the  property.  The  complaint  was  in 
the  usual  form.  Answer,  general  denial.  Trial  by  the 
court;  finding  for  the  appellee;  motion  for  a  new  trial 
overruled,  and  exception  ;  and  judgment  on  the  finding. 

The  error  complained  of,  and  assigned  in  this  court,  is 
the  overruling  of  the  appellants'  motion  for  a  new  trial. 

The  counsel  for  the  appellants  have  presented  and 
argued  two  questions : 

First.  That  a  material  part  of  the  decree  was  omitted, 
in  the  certified  copy  issued  by  the  clerk  to  the  sheriff,  viz.: 

"  Any  surplus  that  may  remain  thereafter  to  be  applied 
to  the  payment  and  satisfaction  of  the  lien  of  the  Second 
National  Bank." 

The  learned  counsel,  when  the  brief  was  written,  were 
Taboring  under  a  misapprehension,  as  to  the  state  of  the 
record. 
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The  next  question  argued  is,  "that  the  appellee  had  no 
power,  under  its  charter,  to  purchase  this  land,  on  this 
decree,  in  favor  of  Hull,  against  the  appellants." 

Sec.  5187  of  the  hank  act,  Revised  Statutes  of  the  United 
States,  p.  999,  provides,  that, 

"  A  national  banking  association  may  purchase,  hold,  and 
convey  real  estate  for  the  following  purposes,  and  for  no 
others : 

"First.  Such  as  shall  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  its  business. 

"  Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith 
by  way  of  security  for  debts  previously  contracted. 

"Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings. 

"Fourth.  Such  as  it  shall  purchase  at  sales  under 
judgnients,  decrees,  or  mortgages  held  by  the  association, 
or  shall  purchase  to  secure  debts  due  to  it." 

We  are  of  opinion  that,  under  these  provisions  of  this 
statute,  the  appellee  had  the  power  to  purchase  the  prop- 
erty in  controversy,  under  the  decree  above  referred  to. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearinjr  overruled  at  May  term,  1880. 
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WOOLLBN  ET  AL.  V.  WiSHMIER. 

SiTFRKMB  CoxTRT.— Refusal  io  strike  out  part  of  Pleading.— Th^  over- 
ruling of  a  motion  to  strike  out  part  of  a  pleading  is  not  available  as 
error,  in  the  Supreme  Court. 

Mechanic's  Lien. — Complaint — Parties  Defendants  ioanstoeraslo  their  In- 
terest-^Sttbsegueni  Purchaser  —Demurrer.— In  an  action  to  enforce  a 
mechanic's  lien  on  real  estate,  wherein  a  subsequent  purchaser  thereof  at 
sheriffs  sale  is  made  a  defendant  to  answer  as  to  his  interest,   the  com- 
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pUint  need  not  show  a  cause  of  action  against  him,  as  it  is  his  duty,  if  he 
Voald  protect  his  title,  to  set  it  up  affirmatively  ;   nor  can  he  demur  to 
ti!ie  complaint  on  the  ground  that  it  stated  no  cause  of  action  against    the 
alleged  owner  of  the  real  estate. 
^Kun. — The  complaint,  in  such  an  action,  may  be  sufficient  to  authorize  a  re- 
covery for  labor  and  material  furnished,  though  not  to  enforce  the  lien. 
oAw. — A^nawers  to  Inierrogaioriea, — Motion  for  Judgment  on. — In  an  action 
agiinst  the  holder  of  the  legal  title,  and  also  against  a  subsequent  purchas- 
er st  a  sheriff 's  sale,  to  enforce  a  mechanic's  lien  for  labor  done  andmate- 
wl  furnished  in  building  a  hog-pen,  the  jury,  with  their  general  verdict  for 
tboplaintiir,  found  specially  that  the  building  had  been  occupied,  and  a 
bill  for  the  labor  and  material  presented,  more  than  sixty   days  prior  to 
the  filing  of  the  lien  for  record  ;   and  that,  within  the  sixty  days,  a  chute 
Ittd  l>eon  added  to  the  pen,  the  defendant  owner  doing  the  work,  and  he 
and  tHe  plaintiff  jointly  furnishing  the  material. 
^^  on  Tuotion  for  judgment  non  obstante,  that  the  special  findings  are  not 

irreconcilably  inconsistent  with  the  general  verdict. 
Bill  o:r  ExcEPTiONB— oAor<--&anrf  Reporter's  Notes  of  Evidence,— A  bill  of 
exceptions  referred  to  the  appointment  of  a  short-hand  reporter  to  take 
wwTx  tlio  evidence,  rulings  and  exceptions,  and  also  referred   to  such  re- 
porter'a  certified  report  of  such  evidence,  etc.,  but  did  not  state  that  it  con- 
wine^  mil  the  evidence  given.     Following  the  signature  of  the  judge,  but 
°"*^Pl>orted  by  either  the  signature  of  the  judge  or  the  certificate  of  the 
^^*^»  ^here  were  attached  such  reporter's  notes  of  the  evidence,  etc.,  sup- 
'^     ^^    by  his  certificate  that  it  contained  "a  fair  and  impartial  report  of 
^  ,      ****   evidence  heard  on  the  trial  of  said  cause." 

*^  ^     ^^  t,  neither  under  section  848  of  the  practice  act  nor  under  section  6  of 
^^^"^  concerning  short-hand  reporters,  1  B.  S.  1876,  p.  770,  had  the  evi- 
^^S^C^  been  properly  made  a  part  of  the  record. 

from  the  Marion  Circuit  Court. 

T.  B.  Bowles,  J.  E.  McDonald,  J.  M.  Butler,  F.  B.  Mc- 
Donald  and  G.  C.  Butler,  for  appellants. 

B.  K.  Elliott,  J.  B.  Mam  and  W.  Henderson,  for  ap- 
pellee. 

BiDDLB,  C.  J. — Christian  F.  Wishmier  brought  this  com- 
plaint against  August  Drascher  and  George  V.  Thayer,  to 
enforce  a  mechanic's  lien  against  certain  real  estate 
deecribed,  for  materials  furnished,  and  work  done  in 
building  certain  hog-pens  upon  said  real  estate,  appurte- 
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nant  to  a  distillery  then  owned  b}'  Drascher  and  Thayer. 
AVilliam  W.  Woollen  and  Willis  S.  Webb,  who  had  subse- 
quently purchased  the  real  estate*  at  sheriff's  sale,  upon  a 
decree  in  their  favor  against  Drascher  and  Thayer,  and  who 
claimed  title  thereto,  were  made  defendants  in  the  com- 
plaint.'  There  were  also  other  defendants  in  the  court 
below,  but,  as  none  have  appealed  to  this  court  except 
Woollen  and  Webb,  we  take  no  further  notice  of  those 
who  are  not  before  us. 

The  complaint  was  originally  in  four  paragraphs,  but 
the  case  was  dismissed  as  to  the  second  and  third  para- 
graphs. A  separate  demurrer,  for  want  of  facts,  was 
overruled  to  the  first  and  fourth  paragraphs  of  complaint, 
and  exception  reserved.  Several  paragraphs  of  answer 
were  filed  by  Woollen  and  Webb,  to  which  replies  were 
filed,  and  upon  which  various  questions  by  demurrer  were 
raised,  but,  as  argument  upon  these  is  waived  in  the  brief 
of  appellants,  we  do  not  state  them. 

Trial  by  jury,  general  verdict  for  appellee,  with  a  special 
finding  upon  various  answera  to  interrogatories  propounded 
to  the  jury.  Motion  for  judgment  on  the  special  fi-uding, 
notwithstanding  the  general  verdict,  overruled ;  motion  for 
a  new  trial  overruled,  and  judgment  for  the  amount  found 
due,  and,  in  default  of  payment,  for  a  sale  of  the  property, 
— to  all  of  which  ex.ceptions  were  reserved. 

The  pleadings  are  complicated,  but  we  notice  only  such 
questions  as  arise  between  Woollen  and  Webb,  as  appel- 
lants, and  Wishraier,  as  appellee,  and  are  discussed  in  their 
briefs. 

1.  The  appellants  moved  to  strike  out  of  the  first  para- 
graph of  the  complaint  all  that  part,  designating  it,  which 
averred  the  filing  of  the  mechanic's  lien  by  the  appellee. 
The  court  overruled  this  motion.  The  appellants  think 
this  is  error;  but  we  think  not.  We  have  often  held  that 
overruling  such  a  motion  presents  no  available  error  to 
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this  court.  The  motion  did  not  raise  the  question  of  the 
sufficiency  of  tlie  complaint,  as  the  appellants  seem  to 
think.  Tlie  appellee  sought  no  remedy  against  the  appel- 
lants; it  was  not  necessary,  therefore,  that  the  complaint 
should  show  a  cause  of  action  as^ainst  them.  They  were 
made  defendants  upon  the  supposed  ground  that  they  had 
some  interest  in  the  property ;  so  that,  if  they  had,  they 
could  plead  it  in  their  defence.  The  contest  between  the 
appellants  and  the  appellee  had  not  yet  appeared  in  the 
record. 

2.  A  similar  motion  was  made  to  the  fourth  paragraph 
of  the  complaint,  and  a  similar  ruling  had  thereon.  As 
these  two  paragraphs  are  the  same  in  principle,  as  be- 
tween the  appellants  and  the  appellee,  the  same  ruling 
upon  both  was  proper. 

3.  As  it  was  not  pretended  that  the  facts  stated  in 
either  paragraph  of  the  complaint  constituted  a  cause 
of  action  against  the  appellants,  except  to  require  them 
to  answer  if  they  had  any  claim  to  the  property  in  con- 
troversy, and  as  the  appellee  sought  no  relief  against 
them,  their  demurrer  to  the  complaint  presented  no  ques- 
tion upon  the  merits  of  their  claim  to  the  property,  avail- 
able upon  appeal  ;  for  they  could  not  demur  to  the  com- 
plaint, because  it  stated  no  sufficient  cause  of  action 
against  Drascher  and  Thayer.  Besides,  if  they  could, 
the  demurrer  was  properly  overruled ;  for  it  is  very  clear 
that  the  complaint  states  a  sufficient  cause  of  action 
against  them  for  the  material  furnished  and  the  work 
done,  even  though  they  have  not  sufficiently  averred  their 
right  to  hold  a  mechanic's  lien  upon  the  property.  It  is 
also  dear  that  the  complaint  is  sufficient  to  require  the 
appellants  to  answer  if  they  have  any  claim  to  the  prop- 
erty against  which  the  lien  is  sought. 

4.    bverrulin.^  the  motion   for   judgment  in  favor  of 
the  appellants  on  the  special  finding,  notwithstanding  the 
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general  verdict  in  favor  of  the  appellee.  This  is  insisted 
upon  by  the  appellants  as  error.  Thoy  base  their  argu- 
ment upon  the  .following  questions  and  answers : 

"  3.  Were  not  the  five  hog-pens  in  use  about  the  first 
of  May,  A.  D.  1872  ? 

"  Answer.     Yes. 

"  5.  Did  not  Wishmier,  about  the  last  of  April  or  the 
first  of  May,  A.  D.  1872,  present  to  Drascher  &  Thayer 
his  bill  for  labor  and  materials  used  in  the  construction 
of  the  five  hog-pens,  and  demand  a  settlement  for  said 
labor  and  materials? 

"  Answer.     Yes. 

"  7.  If  anv  work  was  done,  or  materials  furnished  for 
the  hog-pens,  by  Wishmier,  between  about  the  last  of 
April  or  the  first  of  May,  A.  D.  1872,  and  about  the 
middle  of  August,  A.  D.  1872,  state  w^hat  work  was  done, 
and  what  materials  furnished,  and  what  workmen  did  the 
work  ? 

"Answer.  Hog-chute  built,  and  slats  nailed  on; 
lumber  therefor  furnished  by  Wishmier ;  Drascher  &  Thay- 
er's hired  men  did  the  work. 

*'  15.  Was  not  the  hog-chute  built  jointly  by  Drascher 
&  Thayer  and  Wishmier,  each  party  ftirnishiug  part  of 
the  materials? 

"  Answer.     Yes." 

We  can  not  perceive  any  inconsistency  between  the 
special  finding  and  the  general  verdict.  They  seem  to  us 
to  be  in  harmony — each  consistent  with  the  other.  The 
argument  of  the  appellants  is,  that,  as  the  special  finding 
shows  that  the  appellee  filed  the  notice  of  his  intention 
to  hold  a  lien  on  the  property  with  the  recorder  on  the 
1st  day  of  October,  1872,  the  hog-pens  were  in  use 
about  the  first  of  May,  1872 ;  that  Wishmier  presented 
his  claim  for  the  materials  and  work  to  Drascher  &  Thayer, 
and  for  a  settlement,  about  the  first  of  May,  1872 ;  that 
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there  were  no  materials  furnished  for  and  no  work  done 
upon  the  hog-pens  from  the  first  of  May,  1872,  until 
the  middle  of  August,  1872,  except  building  the  hog- 
chute,  nailing  the  slats  on — the  lumber  being  furnished  by 
Wishmier,  and  the  work  done  by  Drascher  &  Thayer's 
hired  men ;  that  the  hog-chute  was  built  jointly  by 
DrascherA  Thayer  and  Wishmier — each  party  furnishing  a 
part  of  the  materials ;  that,  therefore,  the  appellant  did 
not  file  the  notice  of  his  lien  within  sixty  days  after  the 
completion  of  the  hog-pens,  as  required  by  the  statute. 
They  contend  that  the  hog-chute  was  built  jointly  by 
Drascher  &  Thayer  and  the  appellee,  and,  being  so  built, 
the  appellee  could  not  take  his  lien  for  it,  or  any  part  of 
it,  upon  the  property.  In  short,  the  appellants  insist 
that  the  special  finding  shows  that  the  hog-pens  were  com- 
pleted on  the  Ist  of  May,  1872,  and  that  the  notice  of 
the  lien  was  not  filed  until  the  1st  of  October,  1872,  and 
therefore  not  within  sixty  days  of  the  completion  of  the 
work. 

We  do  not  see  the  argument  in  that  light.  Because 
the  hog-chute  was  built  jointly  by  Drascher  &  Thayer 
and  the  appellee,  it  does  not  follow  that  the  appellee  is 
not  entitled  to  his  lien  on  the  property  for  his  share  of  the 
materials  furnished  and  the  labor  by  him  performed,  nor 
that  the  hog-pens  were  completed  on  the  1st  of  May, 
1872.  Besides,  the  share  that  Drascher  &  Thayer  had  in 
building  the  hog-chute  might  have  been  compensated 
in  some  way  by  the  appellee,  and  thus  have  left  him  with 
his  right  to  a  lien  for  the  entire  material  furnished  and 
work  done  in  building  the  hog-chute.  The  special  finding: 
rather  shows  that  the  hog-pens  were  not  completed  until 
the  hog-chute  was  built.  It  must  be  remembered  that  a 
special  finding  must  be  irreconcilably  inconsistent  with  the 
general  verdict,  before  the  latter  can  be  set  aside  and  the 
former  substituted  i  n  its  place.  There  might  have  been  legiti- 
VoL,  LXX.— 8 
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mate  evidence  before  the  jury,  proving  that  the  appellee  was 
entitled  to  his  lien  for  building  the  hog-chute,  notwith- 
standing the  work  and  material  were  partly  done  and 
furnished  by  Drascher  &  Thayer.  The  Indianapolis  and 
Vinccnnes  R.  B,  Co.  v.  McCaffrey^  62  Ind.  552 ;  The  In- 
dianapolis and  St.  Louis  R.  R.  Co.  v.  Stout ^  53  Ind.  143 ; 
Thompson  v.  The  Cincinnati^  Lafayette  and  Chicago  R.  R. 
Co.,  54  Ind.  197 ;  Alexander  v.  The  N.  W.  Christian  Uni- 
versity, 57  Ind.  466 ;  Murray  v.  Phillips,  59  Ind.  56 ;  Ohm 
v.  Yung,  63  Ind.  432. 

5.  We  are  met  at  this  point  by  a  question  insisted  upon 
by  the  appellee,  namely,  that  the  evidence  given  at  the 
trial  is  not  properly  made  a  part  of  the  record ;  and,  as  the 
other  questions  urged  by  the  appellants  depend  upon  the 
decision  of  this,  we  proceed  to  examine  it  at  once. 

A  bill  of  exceptions,  over  the  signature  of  the  judge, 
informs  us  that  the  court  appointed  Charles  W.  Stagg  an 
official  short-hand  reporter,  who  was  sworn  accordingly,  to 
report  the  evidence  and  the  rulings  of  the  court  thereon,in  the 
case,  and  which  he  accordingly  did  report,  and  "  which  said 
report  and  record  of  evidence  and  rulings  of  the  court, 
certified  by  said  reporter,  were  duly  filed  in  open  court,  on 
June  5th,  1875,  and  made  a  part  of  the  record  of  this 
cause,  to  which  report  and  record  of  evidence  and  rulings 
of  the  court  and  exceptions  thereto,  said  defendants  Wool- 
len &  Webb  hereby  refer,  as  a  part  of  and  embodied  in 
this  bill  of  exceptions." 

Below  the  signature  of  the  judge  is  the  following 
entry : 

"  Which  said  original  manuscript  of  evidence,  so  in- 
corporated in  the  foregoing  bill  of  exceptions,  duly  certi- 
fied by  the  said  official  reporter,  reads  in  the  words  and 
figures  following,  to  wit : " 

Here  follows  the  certificate  of  the  reporter,  signed  by 
him,  "  that  the  foregoing  is  a  fair  and  impartial  report  of 
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all  the  evidence  heard  on  the  trial  of  said  cause.    Witness 
my  hand,"  etc. 

There  is  no  signature  of  the  judge  below  the  report, 
nor  is  it  certified  to  in  any  manner  by  the  clerk  of  the 
court.  It  is  plain  that  the  evidence  in  this  case  is  not  made  a 
part  of  the  record  under  section  343  of  the  code,  which 
provides  that : 

"It  shall  not  be  necessary  to  copy  a  written  instru- 
ment or  any  documentary  evidence  into  a  bill  of  excep- 
tions ;  but  it  shall  be  sufficient  to  refer  to  such  evidence, 
if  its  appropriate  place  be  designated  by  the  words  '  here 
insert.' " 

No  part  of  the  evidence  is  written  in  the  bill  of  excep- 
tions above  the  signature  of  the  judge,  and  no  place 
designated  by  the  words  "  here  insert,"  wherein  it  should 
be  written  ;  nor  does  it  anywhere  state  in  the  bill  of 
exceptions,  above  the  signature  of  the  judge,  that  it  con- 
tains all  the  evidence  given  in  the  case. 

But  it  is  claimed  by  the  appellants  that  the  evidence  ia 
properly  made  a  part  of  the  record  under  section  6  of 
the  act  of  March  10th,  1875, 1  R.  S.  1876,  p.  771,  which 
is  as  follows : 

"  Sec.  6.  Whenever,  in  any  cause,  such  verbatim  report 
shall  have  been  made  by  an  official  reporter,  the  original 
long-hand  manuscript  of  the  evidence,  by  him  made,  may 
be  filed  with  the  clerk  of  the  court  by  the  party  entitled  to 
the  use  of  the  same,  and  in  case  of  an  appeal  to  the  Supreme 
Court,  or  superior  court  in  general  term,  it  shall  be  the 
duty  of  the  clerk,  if  requested  to  do  so  by  said  party,  to 
certify  the  said  original  manuscript  of  evidence,  when  the 
same  shall  have  been  incorporated  in  a  bill  of  exceptions 
to  the  Supreme  Court  or  other  court  of  appeal,  instead 
of  a  transcript  thereof,  and  the  said  original  manuscript  of 
evidence  may  be  used  in  the  Supreme  Court,  or  other 
court  of  appeal,  in  the  same  manner,  and  for  all  purposes 
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in  and  for  which  a  certified  transcript  thereof  might 
heretofore  be  used,  and  in  such  cases  the  clerk  of  the  court 
shall  not  be  entitled  to  any  fees  for  that  part  of  the  tran- 
script of  record  containing  the  evidence." 

This  section  does  not  change  the  practice  in  making 
testimony  or  oral  evidence  a  part  of  the  record  by  a  bill 
of  exceptions,  but  simply  provides  that  the  long-hand 
manuscript  of  a  short-hand  reporter,  '*when  the  same 
shall  have  been  incorporated  in  a  bill  of  exceptions,"  may 
be  used  as  a  part  of  the  transcript  of  the  record,  and  the 
clerk  shall  not  charge  fees  therefor.  It  can  not  fairly  be 
supposed  that  the  Legislature  intended  to  substitute  the 
reporter's  manuscript  as  a  part  of  the  record  without  in- 
corporating it  into  a  bill  of  exceptions,  and  thereby 
receiving  the  sanction  of  the  judge's  signature,  and  the 
official  certificate  of  the  clerk.  There  is  no  method  pro- 
vided by  law  to  make  testimony,  or  other  oral  evidence, 
a  part  of  the  record,  except  to  incorporate  it  into  a  bill  of 
exceptions.  To  incorporate  such  evidence  into  a  bill  of 
exceptions  means  to  make  it  a  part  of  the  body  of 
the  bill  of  .  exceptions,  by  some  method  known  to  the 
law.  This  may  be  done  under  section  343,  either  by 
copying  it  into  the  bill,  or,  if  it  be  written  or  documentary 
evidence,  by  designating  its  proper  place  by  the  words 
"  here  insert."  This,  in  the  present  case,  has  not  been 
done  by  either  method.  Nor  do  we  think  it  competent 
for  the  short-hand  reporter  to  certify  that  his  report  con- 
tains all  the  evidence  given  in  the  case.  The  act  under  which 
he  is  appointed  confers  no  such  authority  upon  him. 
Only  the  judge  can  judicially  know  and  judicially  say 
what  constitutes  all  the  evidence  given  in  the  case,  and 
he  must  say  it  in  the  bill  of  exceptions,  over  his  signature, 
or  in  some  method  authorized  by  law.  Even  if  the  words 
in  the  reporter's  certificate  had  been  used  in  the  bill  of 
exceptions,  we  have  some  doubts  of  their  sufficiency.    The 
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words  "  all  the  evidence  heard  on  the  trial  of  said  cause  " 
are  not  equivalent  in  meaning  to  the  words  "  all  the  evi- 
dence given  in  the  trial  of  the  case  ;  "  for  mucli.  evidence 
may  be  heard  which  is  not  given  to  the  jury  or  the  try- 
ing body ;  and  frequently  evidence  is  given  in  a  case  in 
writing  which  is  not  heard,  but  simply  goes  to  the  trying 
bodj'  without  reading,  or  to  the  court  for  legal  construc- 
tion. This,  however,  is  stated  by  way  of  caution  ;  we  do 
not  base  our  ruling  upon  any  defect  in  the  form  of  the 
short-hand  reporter's  certificate,  but  upon  the  ground  that 
the  statute  does  not  empower  him  to  make  any  such  cer- 
tificate, and  the  ground  that  it  has  not  been  properly  made 
a  part  of  the  bill  of  exceptions. 

It  is  out  of  our  power  to  hold  that  the  evidence  in  this 
case  is  properly  before  us.  The  following  authorities  will 
support  our  views : 

Anderson  v.  Lane,  82    Ind.  102;    Stewart  v.   Rankin^ 

39  Ind.  161 ;  Cluck  v.  The  Slate,  40  Ind.  263 ;  The  In- 
dianapoliSy    Pittsburgh   and  Cleveland  JR.   jR.  Co.  v.  Irishj 

40  Ind.  277 ;  Kesler  v.  Myers.  41  Ind.  543 ;  Burdick  v. 
Hunt,  43  Ind.  381 ;  Carver  v.  Carver,  44  Ind.  265 ;  The 
State  v.  The  President  and  Directors  of  the  Peru  and  In- 
dianapolis  R.  R.  Co.,  44  Ind.  350 ;  The  Columbus  and 
Indianapolis  C.  R.  W.  Co.  v.  Griffin,  45  Ind.  369 ;  The  Au- 
rora Fire  Ins.  Co.  v.  Johnson,  46  Ind.  315  ;  Jones  v.  John- 
son, 61  Ind.  257 ;  Kimball  v.  Loomis,  62  Ind.  201 ;  Bus- 
kirk  Prac.  106, 107  ;  Sidener  v.  Davis,  69  Ind.  336 ;  Gal- 
vin  V.  The  State,  56  Ind.  51. 

As  we  are  unable  to  hold  that  the  evidence  is  properly 
before  us,  there  is  no  remaining  question  in  the  record  for 
our  decision. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 


118  SUPREME  COURT  OF  INDIANA, 


Isbell  V.  Brinkmun. 


I    2Q        Ijoj 

;i39  5]9|  Isbell  v.  Brinkman. 

Lease. — Ccmtraci  of, — Gontemparaneous  Oral  Contract. — Ecidenee.- Replevin. 
— B.  took  the  lease  of  a  sewing  machine,  from  a  sewing  machine  company, 
for  ten  dollars  cash  and  subsequent  monthly  payments,  with  the  right  to 
purchase  at  any  time  during  the  continuance  of  the  lea^e.  I.,  an  agent  of 
the  lessor,  subsequently  obtained  the  machine  from  B ,  on  the  pretence  of 
repairing  it,  but  retained  possession  for  alleged  non-payment  of  a  part  of 
the  purchase-money.  In  a  suit  by  B.,  against  I.,  to  recover  the  machine, 
the  defendant  put  the  lease  in  evidence  and  also  introduced  W.,  a  former 
agent,  who  testified  to  having  executed  the  lease  on  behalf  of  the  lessor, 
and  delivered  the  machine  to  the  plaintiff  thereunder,  being  at  the  time 
accompanied  by  one  T.,  who  was  also  in  the  employ  of  the  lessor.  The 
plaintiff,  in  rebuttal,  testified  that  she  signed  the  lease  at  the  request  of 
T.,  and  not  of  W.,  and  had  thereupon  proceeded  to,  and  did,  pur- 
chase the  machine  of  T.«  according  to  an  arrangement  to  board  the  latter, 
for  the  amount  of  the  price  in  excess  of  the  cash  pa^-ment. 

Held,  that  the  rebutting  evidence  is  not  objectionable  as  showing  inconsist- 
ency between  the  alleged  oral  contract  of  purchase  with  T.  and  the  terms 
of  the  lease. 

Sams. — Agency. — Power  to  aelL'-^  From  what  maybe  Inferred, — In  such  case, 
authority  in  T.  to  make  the  sale  might  reasonably  be  inferred  from  the 
fact,  among  others,  that  at  the  time  of  the  saM,  and  afterward,  he  acted 
in  connection  with  other  persons  whose  power  to  sell  was  admitted. 

Same  — Power  of  Agent — Rebutting  Evidence, — There  being  evidence  by  the 
defendant,  that  he  had  allowed  a  partial  credit  for  T/s  board,  evidence  by 
the  plaintiff,that  she  had  fully  paid  the  purchase-money  by  boarding  T., 
was  competent^  in  rebuttal  merely 

Same.— i2escu(sioN  of  Ooniraei, — Instruction  — In  such  case,  an  instruction,  as- 
suming to  apply  solely  to  the  alleged  verbal  contract  with  T.,  to  the  effect 
that,  if  it  was  found  that  T.  had  no  authority  to  make  such  an  arrangement 
for  the  payment  of  the  machine,  the  lessor  might  repudiate  the  arrange- 
ment by  repaying  the  money  received  on  the  contract,  was  not  erroneous. 

Same. — Memoranda  on  Contract, — Evidence,-^  Where  a  written  contract  of 
lease  has  been  read  in  evidence,  all  the  marks  and  memoranda  thereon, 
having  any  reference  to  any  matter  in  controversy  between  the  parties, 
are  thereby  also  put  in  evidence,  and  the  opposite  party  is  entitled  to  have 
an  endorsement  on  such  lease  read  to  the  jury,  or  he  may  refer  to  it  as 
evidence  already  before  them. 

From  the  Henry  Circuit  Court. 

J.  H,  Mellett  and  E.  H.  Bundy^  for  appellant. 

NiBLACK,  J. — This  was  a  suit  by  Mary  Briukman,  against 
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Alonzo  D.  Isbell,  for  the  value  of  a  sewing  machine  whicli 
it  was  alleged  the  defendant  had  taken  from  the  plaintift', 
and  had  unlawfully  refused  to  return. 

The  action  was  commenced  and  first  tried  before 
a  justice  of  the  peace,  and  afterward  came  to  the 
court  below  by  appeal.  A  second  trial  in  the  circuit 
court  resulted,  as  did  the  first,  in  a  verdict  for  the  plaintiff. 
A  new  trial  being  refused,  judgment  was  rendered 
against  the  defendant,  upon  the  verdict. 

On  the  trial,  there  was  evidence  in  chief  tendincr  to 
show  that  the  machine  sued  for  was  the  property  of  the 
plaintiff,  and  was,  in  October,  1875,  taken  away  by  the 
defendant  under  the  pretence  of  having  it  repaired,  and 
that  afterward,  although  requested,  the  defendant  had 
failed  and  refused  to  return  the  machine  to  the  plaintiff*. 

The  defendant  introduced  and  had  read  in  evidence  a 
contract  in  writing,  dated  the  8th  day  of  May,  1875,  and 
signed  by  the  Howe  Machine  Company,  of  the  first  part, 
and  the  plaintiff*  and  her  daughter  Mamie,  of  the  second 
part,  by  which  that  company  leased  the  machine  in  con- 
troversy to  the  plaintiff'  and  her  said  daughter,  for  an 
indefinite  period  of  time,  for  the  gross  sum  of  eighty  dol- 
lars— ^teu  dollars  cash  in  hand,  and  the  remainder  in 
monthly  instalments  of  five  dollars  each,  reserving  to 
the  company  the  right  to  resume  the  possession  of  the 
machine  in  defaultofany  of  the  payments,  and  providing  that 
the  parties  of  the  second  part  might,  at  any  time  during 
the  existence  of  the  lease,  purchase  the  machine,  and 
have  all  payments  made  under  the  lease  applied  on  the 
purchase-money.  One  William  R.  Way,  whose  name  ap- 
peared as  an  attesting  witness  to  the  lease,  testified  that 
he  was,  at  the  time  the  lease  was  executed,  an  agent  for 
the  Howe  Machine  Company,  and,  as  such  agent,  made  the 
lease  ou  behalf  of  the  company,  and  delivered  the  machine 
to  the  plaintiff*,  under  the  lease ;  that  he  was,  at  the  time, 
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aecompanied  by  one  Henry  Taylor,  referred  to  by  other 
wltuesses. 

The  defendant  testified  that,  soon  after  the  machine  was 
delivered  to  the  plaintiff,  he,  as  the  agent  of  the  Howe  Ma- 
chine Company,  came  into  the  possession  and  control  of  the 
c^aim  against  her  for  the  balance  due  upon  the  machine ; 
that,  during  the  summer  of  1875,  the  plaintiff  made  three 
payments  on  the  machine,  one  to  him  of  five  dollars  in 
money,   another   to   him  of  five  dollars    in  board,    and 
another  of  five  dollars  by  boarding  Taylor,  above  named ; 
that,  about  and  during  the  time  the  plaintiff  was  in  the  pos- 
session  of  the  machine,  Taylor  was  travelling  for,  and 
seemingly  in  the  employment  of,  the  company,  but  to  what 
extent  the  defendant  was  not  precisely  informed ;  that  he 
took  the  machine  for  the  purpose  of  having  it  repaired, 
but  learning  that  an  execution  had  been   levied   upon   it, 
and  ascertaining  that  there  was  a  balance  of  near   fifteen 
dollars  of  arrearages  due  upon   it,   he   concluded  not  to 
return    it,  and   turned   it   over  to  the  company  at  their 
oflice  in  Newcastle ;    that  he  did   not   remember  telling 
the  plaintiff  any  thing  about  there  being  any  balance  due 
upon  the  machine,  before  he  took  it  away,  but  told  her  after- 
ward that  he  would  return  it  if  she  would  pay  what  was 
due  up  to  that  time. 

The  plaintiff,  in  rebuttal,  testified  that  she  had  bought 
the  machine  from  Taylor  for  eighty  dollars,  ten  dollars  cash 
in  hand,  and  the  remainder  to  be  paid  in  board  ;  that 
the  first  ten  dollars  was  paid  to  Taylor,  and  not  to  Way, 
and  that  Taylor  boarded  at  her  house  five  months  and 
three  weeks  in  all  afterward,  and  Isbell  boarded  there 
some,  also,  under  the  contract;  that  the  machine  was 
fully  paid  for  in  board,  and  that  Isbell,  having  knowl- 
edge of  the  arrangement  between  her  and  Taylor,  had 
agreed  to  give  her  receipts  in  full  for  the  machine ;  that 
Isbell  did  give  her  two  receipts  for  board,  one  for  his  own 
and  the  other  for  Taylor's  board,  on  the  machine. 
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It  was  made  to  appear  by  the  evidence  that  some  clerk, 
or  other  person,  employed  in  the  company's  office  at  New- 
castle, had  endorsed  on  the  back  of  the  lease  read  in  evi- 
dence these  words  :  "  By  whom  leased — Henry  Taylor. 
Where  from — Newcastle;"  and  that  endorsement  was  read 
in  evidence  by  the  plaintiff'. 

The  appellant  objected  to  the  plaintift' being  allowed  to 
testify  as  to  her  alleged  pnrchase  of  the  machine  from 
Taylor,  upon  the  grounds  : 

Ist,  That  such  evidence  was  in  contradiction  of  the 
written  lease ; 

2d.  That  it  was  not  shown  that  Taylor  had  authority 
to  make  a  sale  of  the  machine. 

As  has  been  seen,  the  appellee  had  the  right,  under  the 
lease,  to  purchase  the  machine  at  any  time  during  which 
the  lease  was  to  run,  applying  what  she  had  paid 
under  the  lease,  upon  the  purchase-money.  The  evi- 
dence objected  to  amounted,  as  we  construe  it,  to  an 
allegation  that  the  appellee  signed  the  lease  at  the 
request  of  Taylor,  and  not  of  Way,  and  that  she  thereupon 
immediately  proceeded  to  purchase,  and  did  purchase,  the 
machine  of  Taylor.  As  thus  construed,  we  see  no  incon- 
sistency between  the  alleged  oral  contract  of  purchase  with 
Taylor  and  the  terms  of  the  lease. 

As  to  the  supposed  want  of  authority  in  Taylor  to  sell 
the  machine  to  the  appellee,  we  feel  constrained  to  say 
there  was  evidence  from  which  such  authority  might  have 
been  fairly  and  reasonably  inferred.  It  was  shown,  in  con- 
nection with  other  circumstances,  that  he  acted,  at  tlie 
time  and  afterward,  in  conjunction  with  others,  whose 
power  to  sell  was  admitted. 

The  appellant  also  objected  to  the  appellee  being  allowed 
to  testify  as  to  the  length  of  time  Taylor  boarded  w^ith 
her,  upon  the  ground  that  it  was  not  shown  that  Taylor 
had  authority  to  receive  pay  for  the  machine  in  board. 
But  the  appellant  admitted  in  his  testimony  that  one  in- 
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Btalment  on  the  machine  was  paid  by  her  in  boarding 
Taylor,  and  that,  in  our  estimation,  laid  a  sufficient  foun- 
dation for  the  evidence  objected  to,  in  rebuttal. 

The  endorsement  upon  the  lease  read  in  evideuce  by  the 
appellee  was  objected  to  by  the  appellant,  tipon  the  ground 
that  it  was  not  shown  by  whom  the  endoreement  was 
made ;  but  as  to  that  we  think  the  evidence,  showing  that 
it  was  made  in  the  company's  office,  in  what  appeared  to 
have  been  in  due  course  of  business,  was  quite  sufficient, 
conceding  that  some  proof,  as  to  who  had  made  the 
endorsement,  was  necessary.  But  we  do  not  hold  that 
such  proof  was  necessary  as  preliminary  to  reading  the 
endorsement. 

The  lease  having  been  read  in  evidence,  all  the  marks  and 
memorandums  upon  it,  having  any,  even  the  most  remote, 
reference  to  any  matter  in  controversy  between  the  parties, 
were  thereby  also  put  in  evidence:  and,  as  the  endorsement 
objected  to  fairly  tended  to  corroborate  the  testimony  of 
the  appellee,  she  was  entitled  to  have  it  read  to  the  jury, 
or  to  refer  to  it  as  evidence  alreadv  before  them. 

We  see  no  error  in  the  admission  of  any  of  the  evidence 
objected  to,  as  above  stated. 

The  court  instructed  the  jury,  that  "  If  Henry  Taylor 
took  the  machine  to  Mary  Brinkman,  and  delivered  the 
same  "to  her,  and  obtained  her  signature  to  the  lease  in 
evidence,  aiid  agreed  with  her  at  the  time,  that  she  might 
pay  therefor  in  boarding  him,  except  the  ten  dollars  paid 
at  the  time,  and  Taylor  had  #10  authority  to  make  such  an 
arrangement  for  the  payment  of  the  machine,  the  machine 
company  would  not  be  bound  by  such  arrangement  and 
might  repudiate  it  if  brought  to  their  knowledge,  and 
repay  any  money  paid  on  the  machine  by  Mrs.  Brinkman 
and  retake  the  machine,  but  the  company  could  not  repu- 
diate the  contract  of  Taylor  as  to  the  manner  of  pay- 
ment, and  refuse  to  return  the  money  received  on  the 
contract." 
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The  appellant  objects  to  this  instruction,  contending 
that  it  ignored  the  written  contract  between  the  appellee 
aud  the  company,  t^nd  erroneously  recognized  as  valid  and 
binding  the  alleged  verbal  contract  between  Taylor  and 
the  appellee. 

These  objections,  however,  do  not  seem  to  us  to  be  well 
taken.  The  instruction  only  assumed  to  apply  to  that  portion 
of  the  cause  which  arose  upon  the  supposed  verbal  con- 
tract with  Taylor,  and  had  only  a  hypothetical  application 
to  such  portion  of  the  cause,  announcing  at  the  same  time 
a  familiar  principle  in  the  rescission  of  contracts,  to  which 
110  objection  is  urged. 

Questions  are  also'  made  upon  other  instructions  given 
by  the  court,  but  what  we  have  said  as  to  the  admissi- 
bility of  certain  evidence,  as  above,  practically  disposes 
of  all  remaining  questions  upon  the  instructions. 

The  case  impresses  us  as  one  not  free  from  difficulty, 
upon  the  evidence,  but,  in  our  opinion,  no  sufficient 
reason  has  been  shown  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


Foster  v.  Konkright  et  al. 

FoBUEB  Adjttdication. — Breach  of  Warranty.— Promissory  N&U.— Plead- 
ing.—"Where,  in  an  action  on  one  of  several  promissory  notes  executed  for 
the  purchase-money  of  a  chattel,  a  breach  of  warranty  is  set  up  as  u  de- 
fence, the  same  breach  is  not  a  defence  to  a  subsequent 
•ction  on  another  of  such  notes;  and,  if  it  be  again  so  pleaded,  sucb  former 
idjudication  may  be  replied. 

From  the  Lake  Circuit  Court. 

JU.  Wood  and  T.  J.  Wood^  for  appellant. 
-E  (7.  JHeJdy  for  appellees. 
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Scott,  J. — The  appellant  sued  the  appellees  on  a  prom- 
issory note  dated  August  2d,  1869,  due  in  two  years,  and 
for  the  sum  of  two  hundred  and  twenty-five  dollars. 

Answer,  that  the  note,  with  others,  was  given  for  the 
purchase-money  of  a  threshing  machine,  and  that  there 
was  a  warranty,  and  alleging  a  breach  of  the  warranty,  and 
that  the  machine  was  wholly  worthless. 

Reply  in  four  paragraphs  :  First,  general  denial.  The 
second,  third  and  fourth  paragraphs  set  out,  with  more  or 
less  particularity,  that  all  the  matters  pleaded  as  a  defence 
to  the  note  sued  on  in  this  action  were  pleaded  in  a 
former  action  and  passed  on  and  fully  adjudicated  iu  the 
former  trial.  A  demurrer  was  sustained  to  the  reply, 
and  exception  taken  to  this  ruling,  by  the  appellant. 
There  was  a  trial  by  jury,  and  verdict  for  the  appellees, 
and  judgment  on  the  verdict. 

A  single  question  is  presented  in  this  court,  the  suf- 
ficiency of  the  reply. 

The  second  paragraph  of  the  reply  is  as  follows : 

"  The  plaintiff,  for  a  second  reply  to  the  first  answer  of 
the  defendants,  says,  that  all  the  facts,  matters  and  things, 
alleged  in  each  of  said  answers,  have  been  fully  and  com- 
pletely heretofore  adjudicated,  in  a  certain  action  wherein 
the  plaintiff  was  E.  Ball  &  Company,  and  defendants  same 
as  herein,  upon  a  certain  promissory  note  bearing  the  same 
date,  with  the  same  amount,  and  for  the  same  considera- 
tion, and  executed  by  the  same  parties  defendants  as  the 
note  in  suit ;  and  it  is  executed,  with  the  note  in  suit,  to 
said  E.  Ball  &  Company,  for  a  threshing  machine  known 
as  the  Tornado  Thresher,  and  said  E.  Ball  &  Companj- 
was  at  the  time  of  the  trial  of  said  cause  the  owner  of 
the  note  in  suit,  and  was  the  owner  thereof  for  a  long 
time  thereafter,  which  was  not  then  due,  and,  when  said 
note  first  sued  became  due,  said  E.  Ball  &  Company  com- 
menced suit  thereon  in  the   May  term  of   the   common 
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pleas  court,  1871,  against  the  said  defendants,  and  they 
made  then,  to  said  action  in  said  court,  upon  said  note, 
the  identical  defence,  setting  forth  the  identical  same 
facta,  charges,  allegations,  circumstances,  warranty,  dam- 
ages anil  set-uff  as  now  contained  in  and  set  forth  in  the 
said  defendants'  first  paragraph  of  answer,  and  said  facts, 
allegations,  warranty,  damages  and  set-off"  were  fully 
tried,  adjudicated  and  allowed  the  defendants  in  the 
action  aforesaid  in  said  court,  and  the  plaintiff  purchased 
the  note  in  the  present  suit,  about  two  years  after  the 
trial  on  said  other  suit,  and  then  got  possession  of  the 
same,  and  said  judgment  still  remains  in  full  force  and 
eflect,  being  unreversed  and  undisturbed  in  any  man- 
ner whatever,    and   said    judgment    may  be   found    on 

order  book ,  page ,  of  said  common   pleas  court, 

and  the  full  and  complete  transcript  of  said  judgment 
and  all  the  proceedings  are  filed  herewith  and  made  a 
part  hereof,  and  that  the  said  note  in  suit  was  assigned  to 
the  plaintiflT  after  said  suit  was  fully  determined.  The 
plaintiff' says  that  said  defence  is  fully  barred  in  said  action, 
and  he  demands  judgment." 

The  third  paragraph  of  the  reply  was  substantially  the 
same  as  the  second  paragraph,  but  was  addressed  to  the 
second  paragraph  of  the  answer. 

If  the  appellees  had  elected  to  pay  the  notes,  and  had 
brought  their  action  for  a  breach  of  the  warranty,  they 
would  have  been  concluded  by  an  action  thereon,  whether 
they  had  claimed  or  recovered  all  they  were  damaged  or 
not.  They  could  not  have  brought  and  maintained  sepa- 
rate actions  for  damages  growing  out  of  the  breach  of 
the  warranty.  Crosby  v.  Jeroloman^  37  Ind.  264 ;  Turner 
V.  Allen,  66  Ind.  252. 

We  think  the  same  rule  prevails  where  the  cause  of 
action  is  on  a  breach  of  warranty,  and  is  pleaded  as  a  de- 
fence to  a  suit  on  a  note  given  for  the  purchase-money 
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of  property.  If  more  than  one  note  is  given,  and  suit 
be  brought  on  the  liret,  the  purchaser  may  set  up  the 
breach  of  the  warranty  as  against  the  note  sued  on,  and 
he  may  claim  a  judgment  over;  and,  if  he  do  so,  the  judg- 
ment thereon  will  be  a  bar  to  any  further  defence  to 
the  remaining  note  or  notes  ;  for  all  the  damages  sustained 
by  reason  of  the  breach  of  warranty  will  be  presumed 
to  have  been  passed  on  under  the  issue  thus  made. 

We  arc  of  opinion  that  the  court  erred  in  sustaining  the 
demurrer  to  the  second  and  third  paragraphs  of  the 
reply. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees; 
cause  remanded,  with  instructions  to  the  circuit  court  to 
overrule  the  demurrer  to  the  second  and  third  para- 
graphs of  the  reply,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


MoYNiHAN  V.  The  State. 

Criminal  JjAW,-— Murder  in  the  Commission  of  Bobbery. — /«<«««.— Where, 
in  the  perpetration  of  a  robbery,  the  robber  takes  the  life  of  his  victim,  he 
is  guilty,  under  section  2,  2  R.  S  1876,  p.  428,  of  murder  in  the  first  de- 
gree, though  there  may  have  been  no  intent  to  kill. 

Same.— -Yetp  Trial.— Weight  of  Evidence,— Jury. —The  Supreme  Court  will 
not  disturb  the  ruling  of  the  court  below,  overruling  a  motion  by  the  de- 
fendant for  a  new  trial,  based  upon  the  alleged  declaration  of  one  of  the 
jurors,  before  the  trial,  that  if  he  could  get  on  the  jury  he  would  hang  th^ 
defendant,  which  was  both  supported  and  denied  by  affidavits. 

From  the  Cass  Circnit  Court. 

jR.  Magee  and  S.  T.  McConnell^  for  appellant. 
T.  W.   Woollen,  Attorney  General,  for  the  State. 
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WoRDEN,  J. — The  appellant,  Andrew  Moynihan,  and  one 
James  S.  McMillen,  were  jointly  indicted  in  the  court  be- 
low for  the  murder,  in  the  first  degree,  of  John  Raymond 
Jackson. 

There  were  two  counts  in  the  indictment;  the  first 
charging  the  murder  to  have  been  committed  in  the  per- 
petration of  a  robbery  of  the  deceased,  and  the  second 
charging  the  killing  to  have  been  efiected  by  beating  the 
deceased  with  a  stone. 

Moynihan  pleaded  not  guilty,  and  elected  to  be  tried 
separately,  and,  upon  trial  by  jury,  was  found  guilty,  and 
adjudged  to  suffer  the  death  penalty.  Motion  for  a  new 
trial  overruled,  and  judgment  on  the  indictment. 

We  proceed  to  consider  the  questions  made  by  counsel 
for  the  appellant,  but  may  remark,  preliminarily,  that  it 
was  shown,  beyond  any  reasonable  doubt,  that  the  appel- 
lant and  McMillen,  in  the  perpetration  of  a  robbery 
of  the  deceased,  beat  and  wounded  him,  whereby  he 
died. 

But  the  counsel  for  the  appellant  insist  that  there  .was 
no  purpose  to  kill  ^shown,  and  that,  without  such  pur- 
pose, the  crime  of  murder  was  not  made  out.  We  can  not 
say  that  a  purpose  to  kill  may  not  have  been  well  inferred 
from  the  acts  of  the  parties ;  but  a  charge  of  the  court 
made  it  unnecessary  that  such  purpose  should  have  been 
shown,  in  order  to  a  conviction  of  murder  in  the  first 
degree. 

The  court  charged,  among  other  things,  as  follows  : 

"  It  is  not  necessary  for  the  State  to  prove  that  the  de- 
fendant purposely  killed  said  Jackson,  in  order  to  consti- 
tute murder  in  the  first  degree,  as  charged  in  the  first 
count  in  the  indictment.  It  is  only  necessary  for  the  State 
to  show,  beyond  a  reasonable  doubt,  that  the  defendant 
killed  said  Jackson,  while  said  defendant  was  in  the  act  of 
robbing  said  Jackson,  as  chaiged  in  this  count.     To  illus- 
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trate  :  to  kill  another  unlawfully,  in  the  perpetration  of 
arson  is  made  murder  in  the  first  degree,  by  this  section 
of  the  statute.  Suppose  two  men  should  feloniously  set 
fire  to  the  dwelling-house  of  another,  at  the  time  suppos- 
ing the  same  to  be  unoccupied,  and  it  should  turn  out 
that  a  human  being  was  sleeping  therein,  and  that  his  life 
was  destroyed  by  the  fire ;  the  perpetrators  of  that  arson 
may  not  even  have  known  of  his  destruction  therein  until 
long  after  the  fire  occurred ;  they  may  not  even  have 
known  of  his  existence ;  yet  the  perpetrators  of  that 
avBon  would  be  guilty  of  murder  in  the  first  degree.  So, 
in  this  case,  if  the  defendants  Moynihan  and  McMillen 
were  engaged  in  a  common  purpose  to  rob  the  said  Jack- 
son, and  his  death  resulted  from  blows  struck  by  one  or 
both  of  the  defendants  while  engaged  jointly  in  perpe- 
trating that  crime,  both  would  be  equally  guilty  of  mur- 
der in  the  first  degree,  although  neither  of  the  defendants 
purposed  to  kill  said  Jackson  at  the  time  of  the  commis- 
sion of  the  robbery  as  charged  in  the  indictment,  nor  had 
any  intention  whatever  to  take  his  life." 

We  are  of  opinion  that  the  court  did  not  err  in  charging 
that  a  purpose  to  kill  was  not  necessary  in  order  to  a 
conviction  on  the  first  count  in  the  indictment. 

The  statute  provides  that : 

'•  If  any  person  of  sound  mind  shall  purposely  and  with 
premeditated  malice,  or  in  the  perpetration  [of],  or  attempt  to 
perpetrate  any  rape,  arson,  robbery  or  burglary,  or  by  ad- 
ministering poison,  or  causing  the  same  to  be  done,  kill  any 
human  being,  such  peraon  shall  be  deemed  guilty  of  mur- 
der in  the  first  degree,  and  upon  conviction  thereof  shall 
suffer  death.'*    2  R.  S.  1876,  p.  423,  sec.  2. 

We  think  it  clear  from  the  statute  that  the  Legislature 
intended  to  make  the  killing  of  a  human  being  in  the  per- 
petration of,  or  attempt  to  perpetrate,  any  rape,  arson, 
robbery  or  burglary,   murder  in  the  first  degree,  though 
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there  may  have  been  no  intent  to  commit  the  homicide. 
The  language  does  not  very  clearly  admit  of  any  other 
construction. 

Leaving  out  such  parts  of  the  statute  as  have  no  ap- 
plication to  the  case,  it  may  be  read  as  follows : 

"  If  any  person  of  sound  mind  shall,  *  *  *  in  the 
perpetration  of,  or  ieittempt  to  perpetrate,  any  rape,  arson, 
robbery  or  burglary,  *  *  *  kill  any  human  being, 
such  person  shall  be  deemed  guilty  of  murder  in  the  first 
degree,"  etc. 

This  construction  is  strengthened,  and,  indeed,  the  sec- 
tion of  the  statute  above  quoted,  is  substantially  dupli- 
cated in  respect  to  homicides  committed  in  the  perpe- 
tration of  the  crime  of  arson,  by  the  28th  section  of  the 
sarae  act,  which  provides  that  "  Every  person  who  shall 
wilfully  and  maliciously  set  fire  to  the  dwelling-house, 
*       *         *  *         shall  be  deemed  guilty  of  arson, 

and,  upon  conviction,  be  fined,  ♦  *  *  *  and 
be  imprisoned  in  the  state-prison  not  less  than  one  nor 
more  than  ten  years ;  and  should  the  life  of  any  person 
be  lost  thereby,  such  offender  shall  be  deemed  guilty  of 
murder  in  the  first  degree,  and  sufifer  death,  or  imprison- 
ment in  the  state-prison  during  life." 

In  the  case  of  Bechtelheimer  v.  The  State^  54  Ind.  128, 
it  was  held  by  this  court  that  a  purpose  to  kill  was  neces- 
sary to  constitute  murder,  where  the  killing  was  effected 
by  the  administration  of  poison ;  but  the  decision  was 
put  more  upon  the  nature  of  the  case  than  the  language 
of  the  statute.    In  that  case  it  was  said  : 

"  This  construction  is  adopted,  not  so  much  from  the  lan- 
guage employed,  considered  by  itself,  as  from  the  results 
that  would  flow  from  a  different  construction.  If  no  purpose 
to  kill  is  necessary  to  constitute  murder,  where  the  killing  is 
brought  about  by  administering  poison,  then  the  most  in- 
nocent act  of  one's  life  may  turn  out  to  be  a  murder,  and 
Vol.  LXX.— 9 
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that  too  in  the  first  degree,  subjecting  him  to  the  gallows 
or  imprisonment  for  life.  If  a  purpose  to  kill  is  not 
necessary,  then  the  man  is  a  murderer,  who  innocently 
administers  what  he  supposes  to  be  a  proper  dose  of 
medicine,  but  which  turns  out  to  be  a  poison  which  kilU 
the  party  taking  it." 

By  the  innocent  administration  of  poison  no  penal  law- 
is  violated,  no  moral  turpitude  is  shown.  To  hang  a  man 
for  such  a  mistake,  or  incarcerate  him  for  life,  is  a  bar- 
barity not  inflicted  by  the  law  of  any  civilized  and  en- 
lightened people. 

The  case,  however,  is  entirely  different  where  a  homi- 
cide is  committed  in  the  perpetration  of,  or  the  attempt  to 
perpetrate,  a  rape,  arson,  robbery  or  burglary.  The  per- 
petration of,  or  the  attempt  to  perpetrate,  either  of  these 
offences,  involves  great  moral  depravity  and  an  utter  dis- 
regard of  the  rights  of  peraon  and  property ;  and  the 
Legislature,  for  the  protection  of  society  and  for  wise 
ends,  have  thought  it  necessary  to  make  the  taking  of  life 
in  the  perpetration  of,  or  the  attempt  to  perpetratey 
either  of  those  offences,  murder  in  the  first  degree,  with- 
out reference  to  any  intent  to  commit  the  homicide.  The 
party  who  perpetrates,  or  attempts  to  perpetrate,  either 
of  those  oftences,  intends  a  great  wrong  in  the  commis- 
sion of  the  offence,  and  if  death  ensue  he  must  take  the 
consequences  which  result. 

A  question  is  made  as  to  the  competency  of  some  of 
the  jurors,  on  the  ground  that  they  had  formed  or  ex- 
pressed opinions  as  to  the  guilt  or  innocence  of  the 
accused. 

We  need  not  take  up  space  by  setting  out  the  state- 
ments of  the  jurore  on  this  subject.  They  were  all 
clearly  competent  under  the  law,  as  held  in  the  case  of 
Guetig  v.  The  State,  66  Ind.  94. 

In    support  of   the  motion  for    a  new  trial,  the   de- 
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*^ndant  filed  affidavits  tending  to  show  that  Moses  Crock- 
^%  one  of  the   jurors  trying  the  cause,  had  said  before 
^^  trial,    in    speaking  of   the   transaction,  that    if   he 
^^Id  get  on   the  jury  he  would    hang   the    defendants, 
^^  State  filed  the  affidavit  of  Crockett,  denying  that  he 
^^j  before  the  trial,  formed  or  expressed  any  opinion  as 
of>    *^®   guilt  or  innocence    of  the   defendants,  or  either 
^liem,  and  denying  the  statements  imputed  to  him. 
^ttier  affidavits  were    filed    by   the    Btate,  tending  to 
impeach  the  credibility  of    the  persons  whose    affidavits 
were  filed  by  the  defendants.     These  affidavits  presented 
lib  question  of  fact  to  be  decided  by  the  court  on  the  mo- 
tion for  a  new  trial ;  and  we  can  by  no   means   say  that 
the  court  erred  in  holding  the  juror  to  have  been  com- 
petent and  impartial.     Beard  v.  The  State,  54  Ind.  413. 
There  is  no  error  in  the  record. 
The  judgment  below  is  affirmed,  with  costs. 


•  ^ 
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*X«CUTXON. — Repair  by  Meehanie,  of  Chattel  subject  to  Levy, — Priority  of 
^^- — -Meplemn — iVo<ice.— If  a  chattel,  which  is  subject  to  the  lien  of  an 
fi^ecntion  on  a  judgment  against  the  owner,  be  left  by  the  execution 
cbtoT-  vrith  a  mechanic  for  repairs,  the  latter  takes  the  same  subject  to 

*'^?a  lie:(i  and  to  the  right  of  the  officer  to  levy  thereon,  though  he  make 

the 


Lirs  without  knowledge  of  the  execution. 


the  Knox  Circuit  Court. 

-"•  ^-  Cauthom  and  •/.  M.  BoyU,  for  appellant. 

aIo^W:^^  J, — This  was  a  suit  by  the  appellant,  against  the 
appellees,  to  recover  the  possession  of  a  certain  spring 
"wagoix,  of  the  value  of  twenty-five  dollars,  and  damages 
for  the  alleged  unlawful  detention  thereof.    In  his  com- 
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plaint  the  appellant  alleged,  in  substance,  that  he  was  the 
owner,  for  special  purposes,  and  entitled  to  the  possesBion 
of  6Md  spring  wagon,  of  the  value  aforesaid ;  and  that  the 
appellees  had  possession  thereof  without  right,  and  unlaw- 
ful ly  detained  the  same  from  the  appellant,  in  Knox 
county,  Indiana.    Wherefore,  etc. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellees,  assessing  the  value  of  the  propertj'', 
taken  by  virtue  of  the  writ  of  replevin  issued  herein  and 
delivered  to  the  appellant,  at  twenty-five  dollars-;  and 
judgment  was  rendered  accordingly.  The  appellant^s 
motion  for  a  new  trial  was  overruled  by  the  court,  and  to 
this  ruling  he  excepted  and  filed  his  bill  of  exceptions. 

The  only  error  assigned  by  the  appellant,  in  this  court, 
is  the  decision  of  the  circuit  court  in  overruling  his  motion 
for  a  new  trial;  and  the  only  causes  for  such  new  trial, 
assigned  by  him  in  his  motion  therefor,  were,  that  the  find- 
ing of  the  court  was  not  sustained  by  sufficient  evidence, 
and  that  it  was  contrary  to  law. 

The  evidence  is  properly  in  the  record ;  and,  as  it  is 
short,  we  will  set  it  out  in  this  opinion,  as  follows: 

"  The  wagon  in  controversy  is  the  property  of  one 
William  McClure,  and  is  worth  (25.00,  and  has  belong-ed 
to  McClure  for  one  year  last  past.  McClure  is,  aud  for 
one  year  last  past  has  been,  a  resident  of  Vincennes  town- 
ship, Knox  county,  Indiana;  and,  for  one  year  last  past, 
the  wagon  has  been,  and  now  is,  in  said  township,  March 
19th,  1877.  Defendant  Osweiler  obtained  a  judgment  against 
said  McClure,  before  a  justice  of  the  peace  in  and  for  said 
township,  on  the  7th  day  of  November,  1877.  for  f  10.60, 
and  execution  issued  on  that  judgment  to  the  defendant 
Montgomery,  a  constable  of  said  township,  and  said  writ 
has  been  in  his  hands  ever  since  said  November  7th,  1877. 
On  the  10th  day  of  January,  1878,  McClure  took  the 
wagon  to  the  blacksmith  shop  of  McCrisaken,  the  plaintifi'. 
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who  was  at  the  time  a  hlacksmith  and  wagon-maker,  aud, 
at  the  instance  and  request  of  McClare,  McCrisaken  placed 
certain  repairs  and  work  on  the  wagon;  after  that  date 
and  before  the  bringing  of  this  suit,  Montgomery  levied 
on  the  wagon  by  virtue  of  said  execution,  and  he,  Mont- 
gomery, claims  possession  of  the  same,  by  virtue  of  said 
writ    Said  judgment  is  unpaid  and  unsatisfied,  amounting 

to  % .  McCrisaken  has  not  been  paid  for  said  repairs  and 

work,  amounting  to  the  sum  of  nineteen  dollars,  and  he 
claims  possession  of  said  wagon  by  virtue  of  a  lien  for 
said  repairs  and  work,  which  said  work  was  done  without 
knowledsre  of  said  execution.  It  is  admitted  that  Mc- 
Clure  would  be  entitled  to  the  possession  of  the  wagon,  if 
the  liens  above  mentioned  did  not  exist.  The  levy  was 
made  while  the  wagon  was  yet  in  the  possession  of  Mc- 
Crisaken, and  proper  demand  was  made  of  the  defend- 
ants to  give  possession  of  said  wagon,  before  the  com- 
mencement of  this  suit  by  plaintiff,  and  they  refused  to 
comply.'^ 

This  was  all  the  evidence  given  in  the  cause,  and  upon 
this  evidence  the  court  made  its  finding  for  the  appellees, 
the  defendants  below. 

It  seems  to  us  that  the  finding  of  the  court  was  fully 
sustained  by  the  evidence,  and  that  it  was  not  contrary  to 
law.  In  section  78  of  the  act  of  June  9th,  1852,  in 
relation  to  the  courts  of  justices  of  the  peace,  it  is  made 
the  duty  of  a  constable,  to  whom  an  execution  has  been 
issued  upon  the  judgment  of  a  justice,  to  "endorse  on 
such  execution  the  day  and  hour  when  it  came  to  his 
hands;"  and  the  section  thed  provides,  that,  from  that 
time,  the  execution  "  shall  operate  as  a  lien  on  the  prop- 
erty of  the  judgment  debtor,  liable  to  be  seized  on  it; 
which  lien  shall  be  divested  in  favor  of  any  other  writ  in 
the  hands  of  another  officer,  which  shall  be  first  levied 
on  such  property."    2  R.  S.  1876,  p.  631. 
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Applying  these  statutory  provisions  to  tlie  evidence  in 
the  record  in  the  case  at  bar,  it  will  be  readily  seen,  we 
think,  that  the  execution  in  the  hands  of  the  appellee  Mont- 
gomery, as  constable,  became  alien  upon  the  wagon  in  con- 
troversy, on  the  7th  day  of  November,  1877,  while  the  me- 
chanic's lien  of  the  appellant  did  not  attach  to  said 
wagon  before  the  10th  day  of  Jan  uary ,  1878.  It  is  clear,  there- 
fore, that  the  appellant's  lien  upon  the  wagon  in  question 
was  junior  to  the  lien  of  the  execution  in  the  hands  of  the 
appellee  Montgomery,  as  constable ;  and,  under  the  pro- 
visions above  quoted  of  said  section  78,  the  execution 
lien  could  only  be  divested  in  favor  of  some  other  writ, 
in  the  hands  of  some  other  officer,  which  writ  should  be 
first  levied  on  said  wagon.  It  was  not  shown  by  the  evi- 
dence, nor  is  it  now  claimed,  in  this  case,  that  the  appel- 
lant had  a  lien  upon  the  wagon  sued  for,  by  virtue  of 
any  writ  in  his  hands  as  an  officer,  or  upon  any  other 
ground  except  that,  as  a  mechanic,  at  the  instance  and 
request  of  the  owner  of  said  wagon,  he  had  placed 
thereon  certain  repairs  and  work,  to  the  amount  of  nine- 
teen dollars,  for  which  he  had  acquired  such  a  lien.  It  is 
certain,  therefore,  that  the  appellant's  lien  did  not  divest 
the  prior  lien  of  the  execution  in  the  hands  of  the  appel- 
lee Montgomery,  as  constable,  upon  the  wagon  in  contro- 
versy, and  would  not  enable  him  to  sue  for  and  recover 
the  said  wagon  from  the  possession  of  said  appellee. 

We  are  of  the  opinion,  therefore,  that  the  court  did  not 
err  in  overruling  the  appellant's  motion  for  a  new  trial  of 
this  cause.  ^ 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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70    i^ 
Tbusts. — Express  Titist  in  Personctl  Property  may  be  Oreaied  by  Parol. —  tag  840 

Cmveraion. — Demand. — A  trust  in  personal  property  may  be  created  by  ^   *^ 

parol,  and  where  suit  is  brought  by  the  cestui  que  trust,  against  the  • . 

trustee,  for  an  alleged  breach  of  the  trust  by  conversion,  no  demand  need  \  IjO   ^ 

be  alleged. 

^kiiz.^(kmr>eyance  of  Land. — Action  for  Purchase- Money. — Husband  and 
Wife.— In  an  action  by  a  widow,  against  her  deceased  husband's  estate, 
the  complaint  alleged  the  conveyance  by  her  to  him,  before  marriage,  of 
her  real  estate,  in  consideration  of  his  promise  to  invest  the  proceeds  of 
the  same,  after  marriage,  in  real  estate  for  her.  It  also  alleged  a  sale  and 
conveyance  of  the  same,  and  conversion  of  the  proceeds,  by  the  decedent, 
daring  the  marriage. 

Hdd,  on  demurrer,  that  the  husband  took,  not  a  trust,  but  an  absolute  title 
in  the  lands,  but  that  his  estate  is  liable  on  his  said  agreement,  for  the 
value  of  the  land. 

Same  —Accord,— Instruction  — Contract. — Frauii.  -There  being  an  answer  of 
accord  and  satisfaction  between  the  plaintiff  and  decedent,  it  was  proper  for 
the  court  to  instruct  the  Jury  that  a  contract  between  a  husband  and  wife, 
concerning  her  separate  property,  must  be  free  from  fraud  on  the  part  of 
the  husband,  and  be  beneficial  to  her. 

SuPBKMB  Court. — Striking  out  Pari  of  Pleading. -^Harmless  Ruling  on  Mv 
/ton.— Error  in  refusing  to  strike  out  parts  of  a  pleading  is  not   available. 

^KVLi..— Harmless  Ruling  on  Demurrer. — Error  in  sustaining  demurrers  to 
paragraphs  alleging  facts  admissible  in  evidence  under  a  remaining  para- 
graph is  not  available. 

From  the  Harrison  Circuit  Court. 

S.  K.  Wolfe  and  A.  Stephens,  for  appellant. 
W.  T.  Jones,  S.   J.  Wright,  W.  N.  Tracewell  and  B.  J. 
Traee^cell,  for  appellee^ 

NiBLACK,  J. — The  complaint  in  this  case  was  by  Annis 
Hon,  against  Matthew  M.  Hon,  executor  of  the  last  will  of 
Ulrich  H.  Hon,  deceased,  and  was  in  three  paragraphs. 

The  first  paragraph  charged  that  the  plaintift*  was,  on  the 
Ist  day  of  October,  1865,  the  owner  of  personal  property  of 
the  aggregate  value  of  two  thousand  one  hundred  and 
twenty-six  dollars  and  fifty  cents  ;  that,  said  Annis  being  at 
the  time  au  unmarried  woman,  the  said  Ulrich  H.  Hon  made 
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proposals  of  marriage  to  her,  which  were  accepted  ;  that  the 
said  Ulrich,  at  the  same  time,  proposed  to  take  charge  of 
her  said  personal  property,  and  to  hold  the  same  in  trust 
for  her  and  to  her  sole  use  and  benefit,  to  which  she  also 
assented  ;  that  she  was  married  to  the  said  Ulrich  ou  said 
Ist  day  of  October,  1865,  at  which  time  he  took  posses- 
sion of  said  personal  property,  and  afterward  converted 
the  same  to  his  own  use.  Wherefore  the  plaintiff  de- 
manded judgment  for  the  value  of  such  personal  property. 
The  second  paragraph  charged  that,  previous  to  her 
marriage  with  the  said  Ulrich,  as  above  stated,  the  plai^itifi 
was  the  owner  of  certain  described  real  estate;  that,  to 
induce  her  to  convey  said  real  estate  to  him,  the  said 
Ulrich  promised  that,  after  their  marriage,  he  would  invest 
the  proceeds  of  such  real  estate  for  her  sole  use  and  ben- 
^efit,  in  other  property,  either  in  New  Albany,  in  this 
State,  or  in  Louisville,  in  the  State  of  Kentucky  ;  that,  iu 
consideration  of  such  promise  on  his  part,  she  did,  on  the 
15th  day  of  September,  1865,  convey  her  said  real  estate  to 
the  said  Ulrich  ;  that,  on  the  22d  day  of  August,  1867,  the 
said  Ulrich  sold  and  conveyed  said  real  estate  to  one 
Philip  Jacobi,  for  the  sum  of  two  thousand  two  hundred 
dollars,  which  sum  of  money  was  never  invested  for  her 
benoiit,  but  remained  in  the  hands  of  said  Ulrich  at  the 
time  of  his  death,  in  April,  1874.  Wherefore  judgment 
w^as  also  demanded  for  the  proceeds  of  such  real  estate* 

The  third  paragraph  was  as  to  the  conveyance  of  said 
real  estate  to  the  said  Ulrich,  and  the  sale  of  it  by  him  to 
Jacobi,  substantially  the  same  as  the  second  paragraph ;  but 
it  also  charged  that  the  said  Ulrich  had  converted  the 
proceeds  to  his  own  use,  and  that  he  had  afterward,  on  the 
1st  day  of  June,  1869,  agreed  with  the  plaintift'  that  he 
had  in  his  hands  the  sum  of  four  thousand  dollars  be- 
longing to  her,  which  he  would  continue  to  hold  for 
her  use  and  benefit. 


\ 
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The  defendant  demurred  to  each  paragraph  of  the  com- 
plaint severally,  but  his  demurrer  was  overruled  as  to  all 
the  paragraphs. 

The  defendaut  then  answered  in  eight  paragraphs. 
The  firat  was  in  general  denial,  and  the  rest  severally  set 
up  special  matters  in  defence.  The  fifth  and  sixth  para- 
graphs averred,  each  in  a  differeiit  form,  an  accord  and 
satisfaction  of  the  plain tift*'s  claim,  and  demurrers  were 
sustained  to  both  of  those  paragraphs. 

After  issue,  and  upon  a  trial,  a  verdict  was  returned 
for  the  plaintift*  for  one  thousand  six  hundred  dollars. 
A  motion  for  a  new  trial  being  first  overruled,  judgment 
followed  upon  the  verdict. 

Errors  are  assigned  upon  the  overruling  of  the  demur- 
rer to  the  several  paragraphs  of  the  complaint,  upon. the 
refusal  of  the  court  to  strike  out  certain  portions  of  the 
complaint,  upon  the  sustaining  of  the  demurrers  to  the 
fifth  and  sixth  paragraphs  of  the  answer,  and  upon  the 
overruling  of  the  motion  for  a  new  trial. 

It  is  objected  to  the  first  paragraph  of  the  complaint : 

Ist,  That  the  trust  charged  to  have  been  created  in 
favor  of  the  plaintiff  was  not  averred  to  have  been  de- 
clared in  writing;  and, 

2d.    That  no  demand  of  the  property  was  alleged. 

A  trust  in  personal  property  may  be  established  by 
parol.  In  the  absence  of  a  statute,  the  owner  has  entire 
control  of  his  personal  property.  He  can  sell  and  transfer 
it  by  parol ;  and,  if  he  can  so  dispose  of  it  by  parol,  there 
18  no  reason  why  he  may  not  by  parol  transfer  it  upon 
such  lawful  terms,  and  to  such  uses  and  trusts,  as  he  ipay 
desire.    1  Perry  'Trusts,  sees.  86, 130. 

Where  a  conversion  of  pei-sonal  property  is  alleged,  as 
in  this  case,  it  is  unnecessary  to  aver  a  demand  for  it 
before  the  commencement  of  tho  action.  Bunger  v. 
Roddy ^  ante,  p.  26. 
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It  is  urged,  as  an  objeetiou  to  the  second  paragraph 
of  the  complaint,  that  the  trust  charged  to  have  been 
created  by  the  conveyance  of  the  lauds  to  the  defendant's 
testator  was  not  declared  in  writing,  and  did  not  result  by 
implication  of  law  from  the  facts  alleged  ;  and  that,  hence, 
no  valid  trust  was  .shown  in  favor  of  the  plaintiff. 

The  doctrine  of  trusts  concerning  real  estate,  as  insisted 
upon  by  the  appellant,  is  not,  we  think,  applicable  to  the 
case  made  out  by  this  second  paragraph.  To  our  minds, 
the  facts  make  it  apparent  that  Ulrich  H.  Hon  took  an 
absolute  conveyance  of  the  lands  from  the  appellee,  upon 
certain  terms  and  agreements  to  be  complied  with  by  him, 
and  thus  became  the  purchaser  of  the  lands,  and  that,  by 
reason  of  his  failure  to  comply  with  such  terms  and 
agreements,  his  estate  has  become  liable  to  pay  the  value  of 
the  lands  as  the  purchase-money  or  consideration  therefor. 
Burt  v.  BowleSy  69  Ind.  1. 

What  has  been  said  as  to  the  second  paragraph  is  equally 
applicable  to  the  third  paragraph  of  the  complaint 
All  the  paragraphs  of  the  complaint  appear  to  us  to  have 
been  sufficient  upon  demurrer. 

We  have  not  considered  the  questions  arising  upon  the 
motions  to  strike  out  certain  portions  of  the  complaint,  as 
the  overruling  of  a  motion  to  strike  out  a  part  of  a 
pleading  is  not  available  as  error  upon  an  appeal  to  this 
court.     Brinkmeyer  v.  Helblivg^  57  Ind.  485. 

The  facts  set  up  in  the  fifth  and  sixth  paragraphs  of  the 
answer  were  admissible  in  evidence  under  the  second  and 
eighth  paragraphs  of  the  same  answer.  The  defendant 
was  therefore  not  injured  by  the  action  of  the  court  in 
sustaining  the  demurrer  to  the  fifth  and  sixth  paragraphs, 
and  no  error  resulted  from  such  action  of  the  court. 
Shellenbarger  v.  Blake^  67  Ind.  75  ;  Welshbillig  v.  Dienhart^ 
65  Ind.  94. 

Upon    the    trial,    the    court    instructed   the   jury  that 
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"A  husband  may  contract  with  his  wife  in  relation  to 
her  separate  estate,  but  on  account  of  the  peculiar  rela- 
tions of  the  parties  toward  each  other,  and  the  trust 
and  confidence  that  the  wife  is  presumed  to  have  in  her 
husband,  and  the  influence  he  is  supposed  naturally  to  ex- 
ercise over  her,  the  law  looks  with  much  caution  upon 
such  contracts,  and  requires  of  the  husband  the  most 
scrupulous  good  faith,  and,  if  there  be  any  element  of 
fraud  or  lack  of  consideration,  the  law  scrutinizes  it  with 
much  care,  and  will  only  uphold  it  when  it  is  for  the  ben- 
efit of  the  wife,  or  has  been  made  with  the  utmost  good 
faith." 

The  appellant  contends  that  this  instruction  was  errone- 
ous for  two  reasons  : 

First.  Because  there  was  no  reply  of  fraud  to  that  por- 
tion of  the  answer  which  set  up  an  adjustment  and  satis- 
faction of  the  appellee's  claim  ; 

Second.  Because  it  was  generally  too  favorable  to  the 
appellee. 

But  both  of  these  objections  are  untenable.  It  was  in 
the  first  place  incumbent  on  the  appellant  to  show  affirm- 
atively, that  any  supposed  adjustment  of  the  appellee's 
demand  against  the  testator,  made  during  the  exist- 
ence of  the  marriage  relation,  was  fair  and  honest,  and 
reasonably  advantageous  to  the  appellee,  without  any  alle- 
gation of  fraud  on  her  behalf. 

Ill  the  next  place,  the  instruction  correctly  stated  the 
law  as  to  dealings  between  husband  and  wife,  concerning 
her  separate  estate,  and  was  fairly  applicable  to  some  por- 
tions of  the  evidence. 

Exceptions  were  reserved  to  other  instructions  given  by 
the  court,  but  what  we  have  said  upon  the  instruction  set 
out  as  above,  and  upon  the  sufficiency  of  the  several  para- 
graphs of  the  complaint,  practically  disposes  of  all  ques- 
tions arising  upon  the  remaining  instructions. 
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It  is  also  objected  that  the  verdict  was  not  sustained  by 
sufficient  evidence.  There  was  much  conflict  in  the  evi- 
dence, and  much  of  it,  as  to  the  amount  and  value  of  the 
personal  property,  was  very  e^eneral  and  indeiinite,  and  to 
that  extent  at  least  somewhat  unsatisfactory  in  its  char- 
acter, but  there  was  evidence  fairly  tending  to  support  the 
verdict.  We  can  not,  therefore,  disturb  the  verdict  on  ac- 
count of  the  evidence. 

The  judgment  is  aflirmed,  with  costa,  to  be  paid  out  of 
the  estate  of  the  testator,  in  the  hands  of  the  defendant. 


Ellis  v.  Gregory  et  al. 

Promissory  Notr. — Action  by  Accommodation  Endorser,  agavnat  Copart- 
ners.— De?iial  of  Execution. — Partial  Answer  to  whole  GompUUnL — In  an 
action  against  A.  and  B.,  copartners,  a  paragraph  of  the  complaint  alleged 
an  accommodation  endorsement  by  the  plaintiff  of  a  promissory  note  exe- 
cuted to  him  by  A ,  and  that  the  proceeds  of  the  note  were  received  and 
used  by  the  defendants,  in  their  partnership  business.  Another  para- 
graph alleged  such  endorsement  by  the  plaintiff,  of  a  promissory  note 
executed  by  the  defendants  in  the  name  of  A.  as  their  partnership  name. 
B.  filed  a  verified  answer,  denying  the  execution  by  him  of  the  notes 
sued  on. 

Heldj  on  demurrer,  that  the  answer,'  though  good  as  to  the  second,  was  bad 
as  to  the  first,  paragraph;  and,  being  pleaded  to  the  whole  complaint,  it 
'^is  therefore  insufficient. 

From  the  Delaware  Circuit  Court. 

W.  March  and  (7.  E.  Shipley^  for  appellant. 
J.  S.  Buckles^  J.  W.  Ryan,  J.  N.   Tempter  and  jB.  S. 
Gregory^  for  appellees. 

WoRDEN,  J. — Complaint  by  the  appellant,  against  the 
appellees,  in  three  paragraphs.  The  first  and  third  para- 
graphs were  much  alike,  and  alleged  that  the  defendants 
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were  partners ;  that  they  were  desirous  of  raising  money 
for  their  partnership  business ;  that  for  this  purpose  the 
defendant  Francis  B.  Gregory  executed  his  note  payable 
to  the  plaintiff  at  the  Muncie  National  Bank,  Indiana,  for 
the  sum  of  $900 ;  that,  for  the  purpose  of  accommodation, 
the  plaintiff  endorsed  the  note,  and  the  defendants  negoti- 
ated the  same  to  said  Bank  and  received  the  proceeds  and 
used  the  same  in  their  partnership  business ;  that  the  note, 
when  it  became,  due,  was  dishonored  by  the  maker,  and 
the  plaintiff  has  been  compelled  to  pay  the  same  as  such 
accommodation  endorser. 

The  second  paragraph  alleged  that  the  defendants  were 
partners  in  business,  under  the  firm  name  and  style  of 
P.  B.  Gregory ;  that  the  defendants,  by  their  said  firm 
name,  executed  their  promissory  note  payable  to  the  plain- 
tiff at  the  Muncie  National  Bank,  Indiana,  for  the  sum 
of  $900;  that  the  plaintiff,  for  the  accommodation  of  the 
defendants,  endorsed  said  note,  and  the  defendants  negoti- 
ated the  same  at  the  b|ink  and  received  the  proceeds  there- 
of; that,  when  the  note  became  due,  it  was  dishonored  by 
the  defendants,  and  the  plaintiff'  has  been  compelled  to  pay 
the  same  as  such  endorser. 

Francis  B.  Gregory  made  default.  John  answered,  first, 
by  general  denial ;  second,  as  follows : 

"  Further  answering,  he  says  the  several  notes  men- 
tioned in  the  plaintift''s  complaint,  in  each  paragraph  there- 
of, are  not  his  deeds  or  notes."  This  paragraph  was  duly 
verified. 

The  plaintiff  demurred  to  thesecond  paragraph  of  answer, 
for  want  of  sufficient  facts,  but  the  demurrer  was  overruled 
and  exception  taken.  Issue,  trial,  verdict  and  judgment 
for  the  defendant  John  Gregory. 

Error  is  assigned  upon  the  ruling  on  the  demurrer  to 
the  second  paragraph  of  the  answer  of  John  Gregory. 
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The  second  paragraph  of  the  answer,  it  seems  to  us, 
was  good  only  as  to  the  second  paragraph  of  the  complaint. 

The  second  paragraph  of  the  complaint  was  the  only 
one  thar sought  to  charge  the  defendant  John  Gregory  as 
maker  of  the  note.  The  first  and  third  paragraphs  con- 
ceded that  John  Gregory  did  not  execute  the  notes  men- 
tioned therein,  but  sought  to  hold  him  on  the  facts  therein 
stated.  No  objection  is  made  to  the  sufficiency  of  the  first  and 
third  paragraphs  of  complaint ;  and,  if  they  are  good,  it  is 
no  answer  to  them,  so  far  as  John  Gregory  is  concerned, 
to  say  that  the  notes  mentioned  are  not  his  notes,  inasmuch 
as  he  is  not  charged  in  those  paragraphs  as  the  maker 
thereof. 

The  paragraph  of  answer  was  pleaded  to  the  entire  com- 
plaint, and,  as  it  was  good  only  to  one  paragraph  thereof, 
the  demurrer  should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 
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LiSA.BE. — Conveyance  of  Fee-Simple  to  Suh-Leesee  Terminates  Lease.^ 
Action  for  Rent — A.  lessee  of  certain  real  estate  sublet  the  same 
to  one  who  subsequently,  but  before  the  expiration  of  the  lease,  became 
the  owner  of  the  leased  premises  in  fee-&imple>  by  warranty  deed  f^m 
the  lessor,  and  then  sued  the  lessee  for  rent. 

Held,  that  the  lease  was  terminated  by  the  conveyance,  and  that  the  action 
can  not  be  maintained. 

« 

From  the  Knox  Circuit  Court. 

jP.  W,  Viehe  and  R.  G.  EvanSy  for  appellant. 

W.  H,  De  Wolfe  and  S.  N,  Chambers^  for  appellees* 
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HowK,  J. — In  this  action,  the  appellant  sued  the  ap- 
pellees, in  a  complaint  of  a  single  paragraph.  After- 
ward, with  the  leave  of  court,  the  appellant  fHed  addi- 
tional second  and  third  pamgraphs  of  the  complaint,  which 
two  additional  paragraphs  are  the  only  paragraphs  of  com- 
plaint to  be  found  in  the  record.  To  each  of  the  second 
and  third  paragraphs  of  the  complaint,  the  appellees'  de- 
murrer for  the  want  of  sufficient  facts  was  sustained  by 
the  court,  and  to  these  decisions  the  appellant  excepted. 

Judgment  was  rendered,  upon  these  demurrers,  against 
the  appellant  and  in  favor  of  the  appellees,  for  their  cests, 
and  from  this  judgment  this  appeal  is  now  here  prose- 
cuted. In  this  court,  the  only  errors  assigned  by  the  appel- 
lant are  the  decisions  of  the  circuit  court  in  sustaining  the 
appellees'  demurrers  to  the  second  and  third  paragraphs  of 
his  complaint. 

Of  these  two  paragraphs  of  complaint,  it  is  said  by  the 
appellant's  learned  counsel,  in  their  brief  of  this  cause 
in  this  court,  that  "  the  second  paragraph  differs  from  the 
third  only  in  not  averring  a  mistake  in  the  sub-lease  or 
aasisfnment." 

In  the  second  part  of  his  complaint,  the  appellant 
alleged,  in  substance,  that  on  the  3d  day  of  March,  1873, 
John  H.  Kabb,  then  the  owner  of  the  real  estate  demised, 
and  the  appellees,  then  partners  in  business  under  the  iirm 
name  of  Moore  &  Harris,  entered  into  a  written  contract, 
in  substance,  as  follows  : 

"  This  agreement,  made  this  3d  day  of  March,  A.  D. 
1873,  by  and  between  John  H.  Rabb,  of  the  first  part,  and 
R.  6.  Moore  and  Frank  Harris,  partnere  doing  business 
under  the  firm  name  of  Moore  &  Harris,  witnesseth : 
That  the  party  of  the  first  part  leases  and  rents  to  the 
party  of  the  second  part  his  two-story  brick  storehouse, 
located  on  part  of  lot  number  one  hiindred  and  six  (106), 
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on  Main  street,  in  the  city  of  Vincennes,  Knox  connty, 
Indiana,  tor  the  term  of  five  years  from  the  date  hereof. 
In  consideration  whereof  the  party  of  the  second  part 
acrree  to  pay  to  the  party  of  the  first  part  quarterly,  for 
the  first  eighteen  months  of  the  term  of  said  lease,  at  the 
rate  of  eight  hundred  and  thirty  dollars  a  year ;  and,  for 
the  remaining  part  of  the  term  of  said  lease,  they  agree 
to  pay  said  Rabb  quarterly,  at  the  rate  of  nine  hundred 
dollars  a  year;"  that  the  appellees  immediately  entered 
into  the  possession  of  said  premises,  under  said  lease; 
that  afterward,  on  the  8th  day  of  October,  1875,  the  appel- 
lant and  the  appellees  entered  into  a  written  contract,  in 
substance,  as  follows  :  "  That,  whereas  the  said  Moore  & 
Harris  are  lessees  of  John  H.  Rabb,  and  hold  a  lease  on 
part  of  lot  one  hundred  and  six  (106),  on  Main  street,  Vin- 
cennes,  Indiana,  formerly  occupied  by  them,  Moore  & 
Harris,  as  a  drug-store,  said  lease  continuing  until  March 
3d,  1878,  they  now  sublet  to  the  said  I.  H.  Liebschutz 
the  above  mentioned  premises  for  the  remainder  of  their 
term  of  lease,  and  the  said  I.  H.  Liebschntz  agrees  to  pay 
them  therefor  monthly,  on  the  8th  day  of  each  month,  at 
the  rate  of  thirty-seven  dollars  and  fifty  cents  per  month, 
and  at  the  expiration  of  said  lease  of  Moore  &  Harris,  to 
wit,  March  3d,  1878,  to  deliver  up  to  John  H.  Rabb,  his 
grantees,  executors,  heirs  or  assigns,  the  possession  of  said 
premises  in  as  good  condition  as  they  now  are,  natural  use 
and  wear  excepted;  and  the  said  Moore  &  Harris  guarantee 
to  the  said  I.  H.  Liebschutz  the  unobstructed  use  and 
possession  of  said  premises,  until  the  expiration  of  their 
said  lease;"  that  afterward,  on  the  15th  day  of  September, 
1877,  the  said  Rabb  and  his  wife  conveyed  to  the  appel- 
lant said  real  estate,  subject  to  the  term  aforesaid,  and  also 
assigned  to  the  appellant  the  said  lease  and  the  rent  to  be- 
come due  thereon ;  and  that  the  appellees,  well  knowing 
all  the  facts  aforesaid,  and  although  the  appellant  had  paid 
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the  several  monthly  instalments  falling  due  before  that 
time,  had  not  paid  the  instalment  of  rent  falling  due  in 
December,  1877,  either  to  the  appellant  or  to  said  Rabb, 
but  the  same  was  due  and  unpaid. 

The  third  paragraph  of  the  appellant's  complaint  diftei's 
from  the  second  paragraph  thereof  only  in  this,  that,  in 
said  third  paragraph,  the  appellant  alleged  that  on  the  8th 
day  of  October,  1875,  he  and  the  appellees  entered  into  a 
contract,  whereby  they  agreed  to  sell  and  assign  to  him  the 
residue  of  said  term  and  pay  to  said  Rabb  the  rent  agreed 
to  be  paid  by  them, by  and  in  said  lease;  and,  in  considera- 
tion thereof,  the  appellant  agreed  to  pay  the  appellees  the 
sura  of  $37.50  per  month,  to  be  paid  monthly  on  the  8th 
day  of  each  month,  to  the  3d  day  of  March,  1878;  that 
they,  the  appellant  and  the  appellees,  then  attempted  to 
reduce  their  said  contract  to  writing,  and  entered  into  the 
written  contract  set  out  in  our  statement  of  the  substance 
of  the  second  paragraph  of  the  complaint ;  and  that  the 
said  writing  correctly  stated  their  contract,  except  that  the 
stipulation,  that  the  appellees  should  pay  said  rent  to  said 
Babb,  was  by  accident,  mistake  and  inadvertence  of  these 
parties,  and  of  the  draughtsman  who  drew  the  same,  omitted 
from  said  written  contract. 

It  will  be  seen,  we  think,  from  the  allegations  of  both 
the  paragraphs  of  the  appellant's  complaint,  that,  upon  the 
conveyance  of  the  demised  premises,  in  fee-simple,  to  the 
appellant,  who  was  at  the  time  the  owner,  also,  of  the  un- 
expired term  of  the  leasehold  estate  therein,  the  latter  and 
less  estate  was,  eo  instanti,  merged  in  the  former  and  greater 
estate  in  said  premises.  By  the  sub-Ieaae  of  the  demi8e<l 
premises  for  the  remainder  of  their  term,  the  appellees  vir- 
tually assigned  their  written  lease  to  the  appellant ;  and 
when  thereafter  the  appellees'  lessor,  Rabb,  the  owner  in 
fee  of  said  premises,  conveyed  the  same  in  fee-simple  to 
the  appellant,  who  was  already  the  owner  of  the  leasehold 
Vol.  LXX.— 10 
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estate,  his  unexpired  term  merged  in  his  estate  in  fee  and 
became  extinct.  The  appellant  could  not  fill  the  characters 
of  both  landlord  and  tenant,  in  one  and  the  same  estate. 
The  maxim  is,  " Nemo  potest  esse  et  dominus  et  tenens" 
"  Thus  if  A  leases  to  B,  and,  before  the  rent  becomes  due, 
conveys  the  revereion  to  C,  and  C  conveys  it  to  B ;  the  rent 
is  hereby  extinguished."  1  Hilliard  on  Real  Property,  p. 
244,  sec.  80.    York  v.  Jones,  2  K  H.  454. 

In  1  Greenl.  Cruise  on  Real  Property,  p.  236,  sec.  26,  it 
is  said :  "  Where  a  term  for  years  becomes  vested  in  the 
person  who  is  seized  of  the  freehold,  by  which  there  is  a 
union  of  the  two  interests  in  one  person  at  the  same  time, 
[and  there  is  no  intervening  estate  between  the  term  and 
the  freehold,]  the  term  merges  in  the  freehold,  and  becomes 
extinct." 

Again,  in  sec.  48,  on  page  56,  of  the  same  volume  of  the 
same  excellent  treatise,  it  is  said :  "  All  inferior  estates  and 
interests  in  land  are  derived  out  of  the  fee-simple;  there- 
fore, whenever  a  particular  estate,  or  limited  interest  in 
land,  vests  in  the  person  who  has  the  fee-simple  of  the  same 
land,  such  particular  estate  or  limited  interest  becomes 
immediately  drowned  or  merged  in  it,  upon  the  principle 
that  omne  majus  continet  in  se  minus.^^ 

Applying  the  law  thus  stated  to  the  case  made  by  the 
allegations  of  either  paragraph  of  the  appellant's  com- 
plaint, it  seems  to  us  that  when  he,  the  appellant,  as  the 
owner  of  the  leasehold  estate  and  the  tenant  in  possession 
of  the  demised  premises,  became  the  owner  in  fee-simple, 
by  proper  conveyance,  of  the  highest  estisite  known  to  our 
law  in  said  premises,  his  unexpired  term  for  years  therein 
became  at  once  and  forever,  and  for  all  purposes,  drowned 
or  merged  in  his  greater  estate  in  said  premises.  We  fail 
to  see  how  the  alleged  mistake,  set  up  and  relied  upon  in 
the  third  paragraph  of  the  complaint,  can  possibly  affect 
the   question   now  under  consideration.      Conceding  the 
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alleged  mistake  as  it  is  pleaded,  it  is  not  claimed  that  the 
appellant,  as  the  owner  of  the  unexpired  term  for  years, 
did  not  become  the  owner,  also,  of  the  fee-simple  estate  in 
the  demised  premises;  and  these  are  the  controlling  facts 
in  this  case,  the  force  and  efiect  of  which  are  in  no  manner 
changed  or  impaired,  we  think,  by  the  alleged  mistake. 
The  term  for  years  was  drowned  or  mei'ged  in  the  fee-sim- 
ple estate  and  became  extinct ;  and,  the  appellant  having 
become  both  landlord  and  tenant  in  one  and  the  same 
estate,  the  tenancy  ceased,  and  the  rent  reserved  also  ceased 
and  was  determined. 

•  For  the  reasons  given,  we  are  of  opinion  that  the  court 
committed  no  error  in  sustaining  the  appellees'  demurrers 
to  the  second  and  third  paragraphs  of  the  appellant's  com- 
plaint, or  either  of  them. 

The  judgment  is  aflGlrmed,  at  the*  appellant's  costs. 

KiBLACE,  J.,  was  absent. 


KiLES  ET  AL.  V.  DoDGS. 

CoBPORATiON. — Failure  of  Directors  to  Publish  Statement  of  Financial  Con* 
diUon — Individual    Liability    of   Directors. —  Complaint —  Exhibit. —  In 
^   action  against  directors  of  a  corporation  aUeged  to  be  insolvent  and 
to  have  been  organized  under  the  laws  of  this  State,  to  hold*  them  indiv- 
idually liable  for  a  debt  of  the  corporation,  on  the  ground  that  they  had 
'Siled  to  make  and  publish  an  annual  statement  of  its  financial  condition, 
M  required  by  statute,  1  R.  S.  1876,  p.  619,  the  articles  of  association 
form    ixo   part   of   the   complaint,  though  attached  thereto,    and  if  it 
fails  to   allege  the  purpose  for    which    such    corporation    was    organ- 
ized, it  ig  |)ad  on  demurrer. 
OAUK.^ — If  such  complaint  fails  to  allege  that  the  directors  sued  constitute  at 
^^^  a  majority  of  such  directors,  the  mere  allegation  that  such  defendants 
had  failed  to  ipake  and  publish  Buoh  annual  statement  is  not  sufficient  to 
<^*^*""ee  them  individually. 
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Sams. — The  manner  in  which  the  plaintiff  wa«  misled  and  deceiTed  by  the 
misconduct  of  such  directon  should  be  clearly  alleged  in  the  complaint. 

From  the  St.  Joseph  Circuit  Court. 

A,  Anderson  and  L.  JBubbardj  for  appellants. 

NiBLACK,  J. — The  action  in  this  case  was  by  Wallace  H. 
Dodge,  against  Henry  G.  Niles,  James  Q.  C.  Van  Den 
Bosch  and  William  N.  Dunn,  and  the  complaint  was  sub- 
stantially as  follows : 

That  on  the  20th  day  of  December,  1870,  the  defendants, 
with  William  W.  Ferris.  Seward  E.  White,  James  Welli- 
ver  and  Alfred  H.  Andrews,  united  themselves,  under  the 
then  existing  laws  of  the  State  of  Indiana,  by  certain  arti- 
cles of  association,  a  copy  of  which  was  filed  and  marked 
as  *'  Exhibit  A,"  into  a  corporation  known  by  the  name  of 
the  Andrews  School  and  Church  Furniture  Company, 
with  the  capital  and  for  the  purpose  in  said  articles  set 
forth ;  that,  of  the  capital  stock,  the  said  Niles  owned  the 
sum  of  two  thousand  five  hundred  dollars,  the  said  Van 
Den  Bosch  the  sum  of  five  thousand  dollars,  and  the  said 
Dunn  a  sum  unknown  to  the  plaintift';  that  said  articles 
of  association  were  duly  filed  in  the  office  of  the  recorder 
of  St.  Joseph  county,  and  a  duplicate  thereof  in  the  oflice 
of  the  Secretary  of  State,  both  of  the  State  of  Indiana ;  and 
that  thereupon  said  corporation  proceeded  to  do  business 
as  specified  in  said  articles  of  association,  in  the  town  of 
Mishawaka,  in  said  county  of  St.  Joseph  ;  that  the  defend- 
ants, with  the  said  Seward  E.  White,  since  deceased,  were 
named  in  said  articles  of  association  as  the  ilirectora  of 
said  corporation  ;  that  the  defendants  thereupon  assumed 
the  duties  of  such  directors  and  the  management 
of  said  corporation,  and  so  continued  as  such  di- 
rectors, and  in  the  management  of  said  corpora- 
tion, until  the  time  of  the  commission  of  the  grievances 
oomplainedof;  that,  by  the  laws  of  the  Stat«  of  Indiana, 
it  was  the  duty  of  the  defendants,  as  such  directors,  to  an- 
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nually,  within  twenty  days  from  the  first  day  of  January, 
make  a  report,  and  cause  the  same  to  be  published  in 
some  newspaper  of  the  county,  stating  the  amount  of  the 
capital,  the  amount  of  tlie  assessments  made  and  actually 
paid  in,  and  the  amount  of  the  existing  debts,  which  re- 
port should  have  been  signed  by  said  defendants,  dii'ec- 
tors  as  aforesaid,  or  a  majority  of  them,  and  verified  by 
their  oaths  ;  that,  although  there  was  a  weekly  newspaper 
printed  in  said  town  of  Mishawaka,  the  defendants 
failed,  in  each  of  the  years  of  1872, 1878,  1874,    1875  and 

1876,  to  make  any  such  report,  or  any  report  whatever, 
of  the  financial  condition  of  said  corporation ;  that,  be- 
ing misled  and  deceived  by  the  failure  to  make  such 
reports,  and  believing  that  said  corporation  was  solvent, 
the  plaintiff  sold  and  delivered  various  articles  of  mer- 
chandise, and  on  the  28d  day  of  June,  1876,  received 
from  the  said  corporation  its  note  for  the  sum  of  two 
hundred  and  fifty-seven  dollars  and  fourteen  cents,  pay- 
able at  sixty  days  from  date,  which  remaining  unpaid 
after  maturity,  the  plaintiff  recovered  judgment  thereon 
in  the  St.  Joseph  Circuit  Court,  on  the  26th  day  of  De- 
cember, 1876,  for  the  sum  of  two  hundred  and  sixty-five 
dollars  and  ninety-four  cents,  and  seven  dollars  and  forty 
cents  costs ;  that  thereafter,  oh   the  9th  day  of  January, 

1877,  the  plaintiff  caused  execution  to  be  issued  on  said 
judgment,  upon  which  execution  demand  was  made,  and 
to  which  there  was  a  return  of  "  No  property  found  on 
which  to  levy ; "  that  said  corporation  was  then,  and  for 
more  than  two  years  previously  had  been,  insolvent  and  un- 
able to  pay  its  debts  ;  that,  by  reason  of  the  failure  of  the  de- 
fendants to  make  the  reports  aforesaid,  the  plaintiff  was  in- 
duced to  give  credit  to  said  corporation,  and  has  been 
damaged  in  the  sum  of  six  hundred  dollars. 

Summons  was  not  served  upon  Dunn,  and  the   cause 
was  continued  as  to  him.    Niles  and  Van  Den  Bosch  de- 
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murred  to  the  complaint,  for  want  of  sufficient  facts,  but 
their  demurrer  was  overruled. 

Issue,  trial  by  jury,  verdict  and  judgment  against  Niles 
and  Van  Den  Bosch,  the  appellants,  for  $280.43  and 
costs. 

The  appellee  has  filed  no  brief ;  consequently  no  answer 
has  been  made  here  to  the  various  objections  urged  by  the 
appellants  to  the  proceedings  below. 

The  first  question  presented  is  that  of  the  sufficiency  of 
the  complaint.  The  complaint  perhaps  sufficiently  averred 
that  the  defendants, with  others,had  formed  themselves  into 
a  corporation,  IVafter  v,Bright,  82  Ind.69,but  it  did  not  state 
the  purpose  for  which  the  corporation  was  organized,  nor 
any  facts  from  which  the  purpose  of  its  organization  could 
be  fairly  or  reasonably  inferred.  The  name  assumed  by 
the  organization  indicated  nothing  as  to  the  particular 
business  to  which  it  was  to  be  devoted. 

This  was  clearly  a  material  omission,  and  one  not  in 
any  proper  way  supplied  by  the  filing  of  a  copy  of  the 
articles  of  association  with  the  complaint,  such  articles 
not  constituting  the  foundation  of  the  plaintitf 's  cause  of 
action,  and  hence  not  becoming  a  part  of  the  complaint. 
The  Excelsior  Draining  Company'  v.  Brown^  38  Ind.  384  ; 
Knight  y.  The  F.  and  W.  Turnpike  Co.,  45  Ind.  134;  Combs 
V.  Etter,  49   Ind.    535 ;  Parsons  v.  Milford,  67   Ind.   489. 

It  was  necessary  that  there  should  have  been  some  aver- 
ment in  the  complaint,  as  to  the  object  for  which  the  cor- 
poration was  formed,  to  enable  the  court  to  determine 
whether  the  organization  was  of  a  character  authorized 
by  some  statute,  and  to  know  what  duties  the  defendants 
were  required  to  perform  as  directors  of  such  corporation. 
But  conceding  that  enough  was  alleged  to  authorize  the 
inference  that  the  corporation  was  organized  under  the  act 
of  May  20th,  1852,  and  the  acts  amendatory  thereof,  1  R. 
S.  1876,  p.  619,  we  are  of  the  opinion  that  the  complaint 
did  not  make  out  a  case  under  that  act. 
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A  corporation  orgauized  under  that  act  must  be  man- 
aged by  not  leas  than  three,  nor  more  than  eleven,  direc- 
tors, who  shall,  after  the  first  year,  be  annually  elected  by 
the  stockholders,  and  who  shall  elect  a  president  and  a 
secretary  and  treasurer.  Such  a  corporation,  acting 
through  its  president  and  at  least  a  majority  of  its  direc- 
tors, must  annually,  and  within  twenty  days  from  the  first 
day  of  January,  make  and  publish  a  report,  stating,  in 
certain  respects,  the  condition  of  its  business. 

If  the  corporation  shall  fail  to  make  such  report,  and 
any  person  or  persons  shall  be  misled  or  deceived  and 
damaged  thereby,  then  all  the  officers  who  shall  have 
failed  to  make  such  report  shall  be  jointly  and  severally 
liable  for  all  damages  resulting  from  such  failure  on  their 
part,  while  they  remain  stockholders  in  the  corporation. 
It  is,  therefore,  from  the  failure  of  the  corporation  to  make 
the  required  report,  that  a  right  of  action  accrues  for  such 
failure,  against  its  delinquent  officers. 

In  the  complaint  before  us,  it  was  charged  that  the  de- 
fendants, while  acting  as  directors,  had,  during  a  series  of 
years,  failed  to  make  any  report  of  the  condition  of  the 
corporation.  That  was  clearly  not  equivalent  to  an  aver- 
ment that  the  corporation  had  not  made  any  such  report 
during  those  years.  The  number  of  directors  in  charge 
after  the  first  year  was  not  alleged.  For  aught  that  was 
shown,  the  defendants  may  have  constituted  only  a  mi- 
nority of  such  directors,  after  that  time,  without  whom  the 
proper  reports  could  have  been  made  by  the  majority,  act- 
ing in  conjunction  with  the  president. 

Then  again,  the  manner  in  which  the  plaintiff  was  mis- 
led and  deceived  by  the  alleged  misconduct  of  the  defend- 
ants was  not,  we  think,  charged  with  sufficient  certainty. 
Steele  v.  Moore^  54  Ind.  52. 

Our  attention  lias  been  called  to  some  other  manifest 
uncertainties  in  the  allegations  of  the  complaint,  but,  as 
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the  defective  allegations  thus  pointed  out  can  be  easily 
rendered  more  specific,  we  need  not  further  refer  to  them 
here.  For  want  of  a  sufficient  complaint,  the  judgment 
will  have  to  be  reversed. 

The  judgment  Ib  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


Luce  et  al.  i;.  Shoff  et  al. 

TuATTD.— Presumption. — Question  for  Jury. — Fraud  is  never  proffumed,  bat 
must  bo  proved  ;  and  in  a  suit  by  creditors  to  set  aside  Judgments  rendered 
upon  notes  executed  b}'  an  insolvent  debtor  to  the  judgment  creditor,  to  se- 
cure accommodation  endorsers,  it  is  a  question  of  fact  for  the  jury  to 
determine  whether  or  not  the  acts  complained  of  weie  done  with  a  fraudu- 
lent intent. 

Promissory  Nots. — Right  of  Maker  to  Antedate — The  malcer  of  a  promis- 
sory note  has  the  right  to  antedate  it ;  and  where  he  does  so,  and 
makes  it  payable  one  day  after  date,  it  becomes  due  one  day  after  the  date 
it  bears,  without  regard  to  the  time  of  its  execution. 

Same. — Days  of  Grace  — Grace  is  not  allowed  upon  notes  which  are  not 
negotiable  as  inland  bills  of  exchange. 

Same. — Justice  of  the  Peace  — Jurisdiction. — A  party  who  holds  several  notes. 
which  are  due.  against  the  same  party,  may  bring  a  separate  suit,  on  the 
same  day,  before  a  justice  of  the  peace,  on  eacb  of  such  notes;  and,  each 
of  the  notes  suel  upon  being  within  his  jurisdiction,  the  justice  may 
render  a  separate  judgment  in  each  of  such  suits,  though  the  aggregate 
amount  thereof  may  be  in  excess  of  his  jurisdiction. 

19 EW  Trial. — A  cause  for  a  new  trial,  alleging  error  in  the  trial  court,  "  in 
the  *  decision  in  ''  a  case  decided  by  the  Supreme  Court,  presents  no 
question  for  decision. 

From  the  Huntington  Circuit  Court. 

W.  C.  Kocher^  L,  P.  Milligan^  A.  Moore B.nd  B.  3L  Cobb^ 
for  appellants. 

HowK,  J. — In  this  action,  the  appellants,  partners  under 
the  firm  name  of  C.  L.  Luce  &  Co.,  were  the  plaintiffs,  and 
the  appellees  were  the  defendants,  in  the  circuit  court.  In 
their  complaint,  the  appellants  alleged,  in  substance,  that 
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on  the  24ih  day  of  April,  1876,  the  appellee   Harry  Shoff, 
by  his  uote,  promised  to  pay  them,  by  their  said  firm  name 
of  C.  L,  Luce  &  Co.,  the  sum  of  $200,  which  was  due  and 
unpaid;  aud  that,  ou  the  same  day,  the  said  Shoff,  by  his 
certaiu  other  note,  promised  to  pay  the  appellants,  by  their 
said  firm  name,  the  further  sum  of  $200,  which  remained 
unpaid.    For  a  further  cause  of  action,  the  appellants  said 
that  the  said  Harry  Shoff,  with  his  co-appellees,  Amos  S. 
Evans,  John  S.  Evans,  Ranald  T.  McDonald  and  Marion 
Webb,  partners  under  the  firm  name  of  A.  8.  Evans  &  Co., 
conspiring  to  cheat  and  defraud  his, said  Shoff 's,  other  cred- 
itors, and  especially  the  appellants,  proceeded  to  have  taken 
before  Joseph  S.  Scott,  Esq.,  an  acting  justice  of  the  peace 
of  Huntington  township,  in  Huntington  county,  Indiana, 
twenty  several  judgments  in  favor  of  the  appellees  A.  S. 
Evans  &  Co.,  on  twenty  several  promissory  notes  made 
payable  to  said  A.  S.  Evans  &  Co.  by  said  Shoff,  and  all 
filed  with  said  justice  of  the  peace  on  the  11th  day  of  Sep- 
tember, 1876 ;  and  all  of  said  notes  were  sued  upon,  on  said 
day,  before  said  justice;  that  on  the  14th  day  of  Septem- 
ber, 1876,  the  said  justice  rendered  twenty  separate  judg- 
ments op  said  notes,  against  the  appellee  Shoff,  in  favor  of 
his  co-appellees  A.  S.  Evans  &  Co.,  amounting  to  $3,296.02; 
and   that   the   said    A.  S.  Evans  &  Co.,  on  the  same  day, 
swore  out  an  execution  on  each  of  said  judgments,  w^hich 
executions  were,  on  the  same  day,  placed  in  the  hands  of 
the  appellee  Jacob  Oats,  a  constable  of  said  township ;  that 
the  said  Shoff,  on  the  same  day,  turned  out  to  said  consta- 
ble  all  of  his  property  subject  to  execution,  to  apply  on 
all  of  said  several  executions;    that  said  judgments  were 
all   taken  by  default;    that  said  Shoff  made  no  defence 
thereto,  although  he  had,  as  the  appellants  believed,  a  good 
and  valid  defence  to  about  $2,500  of  said  judgments,  in 
this,  to  wit :     That  the  said  notes  were  executed  on  the 
8th  day  of  September,  1876,  but  that  the  appellees  A.  S. 
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Evans  &  Co.  and  said  Shoft*,  for  the  purpose  of  defraud- 
ing the  appellants  and  other  creditors  of  said  Shoft',  on 
the  11th  day  of  September,  1876,  procured  thirteen  of  said 
notes  from  said  Shoff,  on  the  same  day  the  same  were 
left  with  and  issued  upon  by  said  justice  of  the  peace  for 
judgment,  and,  for  the  purpose  of  a  further  fraud  upon 
the  appellants  and  other  creditors  of  said  Shoff,  procured 
said  note<^  to  be  dated  on  the  8th  day  of  September, 
1876,  three  days  before  the  actual  date  of  said  notes  ;  and 
further,  that  the  justice  of  the  peace  had  no  jurisdiction 
to  render  judgments  on  all  of  said  amounts  on  the 
same  day ;  that  said  notes  for  said  amount  were  given 
without  any  consideration  whatever,  by  said  Shoff  to  said 
A.  S.  Evans  &  Co.,  with  the  intent,  at  the  time,  on  the 
part  of  said  Shoff  and  said  A.  S.  Evans  &  Co.,  that  the 
latter  should  obtain  judgments  on  said  notes,  and  procure 
executions  thereon,  and  proceed  to  levy  on  all  the  property 
of  said  Shoff,  the  said  A.  S.  Evans  &  Co.  well  knowing 
at  the  time  that  said  Shoff*  was  wholly  insolvent,  and 
with  the  intent  to  hinder,  delay  and  defraud  the  appel- 
lants out  of  the  collection  of  their  claim ;  that,  as  to 
thirteen  of  said  judgments,  amounting  to  two  thousand 
three  hundred  and  fifty  dollars,  the  said  notes,  upon 
which  the  said  judgments  were  rendered,  were  all  dated 
on  the  8th  day  of  September,  1876,  and  were  each  made 
payable  one  day  after  date,  to  the  appellees  A.  S.  Evans 
&  Co. ;  that  neither  of  said  notes  matured  until  the  12th 
day  of  September,  1876,  and  the  suits,  in  which  said  thir- 
teen judgments  were  rendered  on  each  of  said  notes, 
were  commenced  on  the  11th  day  of  September,  1876,  one 
day  before  the  maturity  of  either  of  said  notes,  and  that 
judgments  were  rendered  on  all  of  said  notes  bv  said 
justice,  on  the  14th  day  of  September,  1876.  Wherefore 
the  appellants  averred  that  all  said  thirteen  judgments 
were  void ;  that  the  executions  issued  on  all  said  thirteen 
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judgments  were  void  ;  that  the  executions  issued  on  all 
said  thirteen  judgments  were  then  in  the  hands  of  the 
appellee  Oats,  as  such  constable,  who  was  threatening  to 
sell  the  property  of  the  appellee  Shofi*,  without  relief 
from  valuation  or  appraisement  laws,  and  had  advertised 
and  threatened  to  sell  all  said  property,  '^  in  a  bulk,"  under 
said  executions,  on  the  28th  day  of  September,  1 876 ;  that 
the  goods  levied  on  by  said  constable,  under  said  seveml 
executions,  consisted  chiefly  of  a  large  amount  of  such 
goods  and  groceries  as  were  usually  kept  in  a  country 
retail  store ;  that  it  would  be  of  more  advantage  to  the 
appellants  and  the  other  creditors  of  said  Shoff,  if  said 
goods  were  sold  by  the  yard  and  piece,  and  such  a  sale 
would  realize  double  the  amount  for  the  payment  of  the 
claims  of  the  appellants  and  of  other  creditors ;  that  if 
the  appellees  were  allowed  to  consummate  said  sale  as 
they  threatened  to  do,  an  irreparable  injury  would  be 
done  to  the  appellants,  and  their  claim  would  be  wholly 
lost;  whereas,  if  said  sale  was  conducted  according  to 
law,  the  appellants  would  realize  a  part  or  all  of  their 
claim.  Wherefore  the  appellants  asked  that  said  Oats, 
constable,  and  said  A.  S.  Evans  &  Co.  might  be  re- 
strained from  proceeding  with  said  sale  or  disposing  of 
said  goods,  or  any  part  thereof,  until  this  matter  might 
be  inquired  into  by  the  court;  that  the  said  judgments 
of  the  appellees  A.  8.  Evans  &  Co.  might  be  set  aside 
and  declared  void  as  to  the  creditors  of  said  Shoff;  and 
the  appellants  demanded  judgment  for  one  thousand 
dollars,  and  other  proper  relief. 

This  complaint  was  duly  verified,  and,  a  proper  under- 
taking having  been  filed,  a  temporary  restraining  order 
was  granted,  as  prayed  for. 

The  appellees  jointly  answered  the  complaint,  by  a  gen- 
eral denial  thereof.  The  issues  joined  were  tried  by  a 
jury;    and  a  verdict  was  returned,  for  the  appellants,  as 
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against  the  ajfpellee  Harry  Shoft*,  iu  the  sum  of  $431.11, 
and  for  the  appellees  Jacob  Oats  aud  A.  S.  Evans  &  Co., 
as  to  the  matters  in  issue  between  them  and  the  appellants. 
A  motion  for  a  new  trial  by  the  appellants  having  been 
overruled,  and  their  exception  entered  to  this  ruling,  the 
court  rendered  judgment  on  the  verdict,  for  the  appellants, 
against  said  Shoft,  tor  the  amount  due  from  him  to  them, 
and  for  the  appellees  Oats  and  A.  S.  Evans  &  Co.,  for  their 
costs,  against  the  said  appellants. 

The  only  error  ^assigned  by  the  appellants  in  this  court 
is  the  decision  of  the  circuit  couii;  in  overruling  their 
motion  for  a  new  trial.  Without  setting  out  the  causes 
assigned  for  such  new  trial,  we  will  consider  and  decide 
such  questions  as  the  appellants'  counsel  have  presented 
and  discussed  in  their  elaborate  brief  of  this  cause,  and  as 
fairly  arise  under  the  alleged  error  of  the  court  in  over- 
ruling the  motion  for  a  ne>v  trial,  in  the  same  order  ia 
which  counsel  have  presented  them.  The  first  question 
discussed  by  the  appellants'  counsel  has  reference  only  to 
the  thirteen  judgments  described  in  the  complaint,  which 
were  severally  rendered  by  the  justice  of  the  peace  on 
promissory  notes,  all  dated  September  8th,  1876,  executed 
by  said  Harry  S.  Shoff  and  payable  to  said  A.  S.  Evans  A 
Co.  Of  these  thirteen  judgments,  counsel  say  interroga- 
tively: "Now,  were  these  judgments  obtained  for  any 
valuable  consideration  whatever?"  The  evidence  shows 
very  clearly,  we  think,  that  the  notes,  upon  and  for  which 
the  thirteen  judgments  were  rendered,  were  given  by  Shoft' 
to  A.  S.  Evans  &  Co.,  not  on  account  of  any  indebtedness 
of  Shoff  to  A.  S.  Evans  &  Co.;  but  it  appeared  that  these 
notes  were  given  for  the  purpose  of  securing  certain  other 
persons,  if  possible,  w^ho  were  liuble  for  said  Shoff,  as  his 
accommodation  endorsers.  It  was  an  admitted  fact,  that 
Shoft'  was  insolvent  both  at  the  time  the  thirteen  notes 
were  given,  aud  at  the  time  the  thirteen  judgments  thereon 
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were  rendered;  and  it  appeared  that  his  endorsers  had 
not  then  paid  the  debts  for  which  they  were  liable  on  his 
account,  nor  had  A.  S.  Evans  &  Co.  assumed  the  payment 
of  aach  debts  or  of  any  part  thereof. 

Upon  these  facts,  the  appellants'  counsel  insist,  as  we 
understand  them,  that  the  thirteen  notes  of  Shoff,  and  the 
thirteen  judgments  rendered  thereon  against  him,  were 
absolutely  void  and  ought  to  have  been  set  aside  and 
declared  void  by  the  judgment  of  the  court.  This  position 
of  counsel  cannot  be  maintained,  we  think.  There  was  no 
evidence,  adduced  upon  the  trial,  which  tended  to  show 
that  the  acts  of  Shotf  in  the  premises  were  done  with  the 
intent  to  hinder,  delay  or  defraud  the  appellants,  or  any 
of  his  creditors.  Fraud  is  never  presumed,  but  must  be 
proved,  and  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine, in  this  case,  whether  or  not  the  acts  of  Shoff  and  A. 
8.  Evans  A  Co.,  in  regard  to  the  thirteen  notes  and  judg- 
ments complained  of  by  the  appellants,  were  done  with  a 
fraudulent  intent  and  for  a  fraudulent  purpose.  Rhodes 
V.  Green^  36  Ind.  7 ;  Farmer  v.  Calvert^  44  Ind.  209 ;  Mor- 
gan V.  Olvey^  58  Ind.  6 ;  Leasvre  v.  Coburn,  57  Ind.  274.  In 
this  case,  the  jury  determined  the  question  of  fraud 
adversely  to  the  appellants,  and  we  think  that  the  verdict 
on  this  point  was  fairly  sustaiued  by  sufficient  evidence. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the 
jury  the  following  instruction,  at  the  appellants'  request : 

"If  the  jury  find  from  the  evidence,  that  any  of  these 
notes  were  dated  on  the  8lh  day  of  September,  1876,  and 
were  due  one  day  after  date,  when,  in  fact,  they  were  exe- 
cuted on  the  11th  day  of  September,  1876,  and  that  suit 
was  commenced  on  said  11th  day  of  September,  1876,  then, 
as  to  such  note  or  notes,  suits  were  commenced  before  the 
maturity  of  said  paper,  and  said  judgments  on  said  note 
or  notes  are  void." 

The  evidence  shows  that  the   said  thirteen  notes,  on 
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against  the  appellee  Harry  Shoft*,  in  the  sum  of  1431.11, 
and  for  the  appellees  Jacob  Oats  and  A.  S.  Evans  &  Co., 
as  to  the  matters  in  issue  between  them  and  the  appellants. 
A  motion  for  a  new  trial  by  the  appellants  having  been 
overruled,  and  their  exception  entered  to  this  ruling,  the 
court  rendered  judgment  on  the  verdict,  for  the  appellants, 
against  said  Shoft,  tor  the  amount  due  from  him  to  them, 
and  for  the  appellees  Oats  and  A.  S.  Evans  &  Co.,  for  their 
costs,  against  the  said  appellants. 

The  only  error  ^assigned  by  the  appellants  in  this  court 
is  the  decision  of  the  circuit  court  in  overruling  their 
motion  for  a  new  trial.  Without  setting  out  the  causes 
assigned  for  such  new  trial,  we  will  consider  and  decide 
such  questions  as  the  appellants'  counsel  have  presented 
and  discussed  in  their  elaborate  brief  of  this  cause,  and  as 
fairly  arise  under  the  alleged  error  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,  in  the  same  order  in 
which  counsel  have  presented  them.  The  first  questiou 
discussed  by  the  appellants'  counsel  has  reference  only  to 
the  thirteen  judgments  described  in  the  complaint,  which 
were  severally  rendered  by  the  justice  of  the  peace  on 
promissory  notes,  all  dated  September  8th,  1876,  executed 
by  said  Harry  S.  ShofF  and  payable  to  said  A.  S.  Evans  k 
Co.  Of  these  thirteen  judgments,  counsel  say  interroga- 
tively: "Now,  were  these  judgments  obtained  for  any 
valuable  consideration  whatever?"  The  evidence  shows 
very  clearly,  we  think,  that  the  notes,  upon  and  for  which 
the  thirteen  judgments  were  rendered,  were  given  by  Shoft' 
to  A.  S.  Evans  &  Co.,  not  on  account  of  any  indebtedness 
of  Shoff  to  A.  S.  Evans  &  Co.;  but  it  appeared  that  these 
notes  were  given  for  the  purpose  of  securing  certain  other 
persons,  if  possible,  who  were  liublc  for  said  Shoff,  as  his 
accommodation  endorsers.  It  was  an  admitted  fact,  that 
Shoff  was  insolvent  both  at  the  time  the  thirteen  notes 
were  given,  and  at  the  time  the  thirteen  judgments  thereon 
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were  rendered;  and  it  appeared  tbat  his  endorsers  had 
not  then  paid  the  dehta  for  which  they  were  liable  on  his 
account,  nor  had  A.  S.  Evans  &  Co.  assamed  the  payment 
of  such  debts  or  of  any  part  thereof. 

Upon  these  facts,  the  appellants'  counsel  insist,  as  we 
understand  them,  that  the  thirteen  notes  of  ShoflT,  and  the 
thirteen  judgments  rendered  thereon  against  him,  were 
absolutely  void  and  ought  to  have  been  set  aside  and 
declared  void  by  the  judgment  of  the  court.  This  position 
of  counsel  cannot  be  maintained,  we  think.  There  was  no 
evidence,  adduced  upon  the  trial,  which  tended  to  show 
that  the  acts  of  Shoif  in  the  premises  were  done  with  the 
intent  to  hinder,  delay  or  defraud  the  appellants,  or  any 
of  his  creditors.  Fraud  is  never  presumed,  but  must  be 
proved,  and  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine, in  this  case,  whether  or  not  the  acts  of  Shoff  and  A. 
S.  Evans  &  Co.,  in  regard  to  the  thirteen  notes  and  judg- 
ments complained  of  by  the  appellants,  were  done  with  a 
fraudulent  intent  and  for  a  fraudulent  purpose.  Rhodes 
V.  Ghreenj  86  Ind.  7 ;  Farmer  v.  Calvert,  44  Ind.  209 ;  Mor- 
gan V.  O/rey,  58  Ind.  6 ;  Leasvre  v.  Coburn,  57  Ind.  274.  In 
this  case,  the  jury  determined  the  question  of  fraud 
adversely  to  the  appellants,  and  we  think  that  the  verdict 
on  this  point  was  fairly  sustained  by  sufficient  evidence. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the 
jury  the  following  instruction,  at  the  appellants'  request : 

**If  the  jury  find  from  the  evidence,  that  any  of  these 
notes  were  dated  on  the  8lh  day  of  September,  1876,  and 
were  due  one  day  after  date,  when,  in  fact,  they  were  exe- 
cuted an  the  11th  day  of  September,  1876,  and  that  suit 
was  commenced  on  said  11th  day  of  September,  1876,  then, 
as  to  such  note  or  notes,  suits  were  commenced  before  the 
maturity  of  said  paper,  and  said  judgments  on  said  note 
or  notes  are  void." 

The  evidence  shows  that  the   said  thirteen  notes,  on 


)t  ^ 


158r  SUPREME  COURT  OF  INDIANA. 

Luce  et  al.  v.  Shoff  ei  al, 

■'  I 

which  the  thirteen  judgments  were  rendered  by  the  justice, 
were  all  dated  on  the  8th  day  of  September,  1876 ;  that 
they  were  all  executed,  however,  on  the  11th  day  of  Sep- 
tember, 1876 ;  that  they  were  all  payable  one  day  after 
date,  and  that  suits  were  commenced  on  all  of  said  notes, 
before  said  justice  of  the  peace,  on  said  11th  day  of  Sep- 
tember, 1876.  Upon  these  facts,  it  is  claimed  by  the  ap- 
pellants' counsel,  that  the  notes  were  not  due  when  the 
suit  was  brought,  because  they  were  executed  on  the  11th 
day  of  September,  1876,  and  were  payable  one  day  after- 
ward. There  is  nothing  in  this  point.  Shoff*  had  the  right 
to  antedate  his  notes,  as  he  did ;  and  having  done  so,  and 
being  payable  one  day  after  date,  the  notes  became  due  one 
day  after  the  date  they  bore,  without  regard  to  the  date 
of  their  execution.  But  counsel  also  claim,  that  ShoiFwas 
entitled  to  three  days*  grace  on  the  notes,  and  that  for  this 
reason  they  were  not  due  when  the  suits  were  brought 
thereon.  None  of  the  notes  were  payable  to  order  or 
bearer  in  a  bank  in  this  State,  and  therefore  they  were  not 
negotiable  as  inland  bills  of  exchange,  and  three  days' 
grace  would  not  be  allowed  thereon.  1  R.  S.  1876,  p.  636, 
sec.  14 ;  Benson  v.  Adams,  69  Ind.  358.  The  instruc- 
tion above  set  out,  asked  for  by  the  appellants,  was  cor- 
rectly refused  by  the  court. 

The  appellants'  counsel  also  insist  that  each  of  the 
twenty  judgments  rendered  by  the  justice  of  the  peace, 
against  said  Shoff  and  in  favor  of  A.  S.  Evans  &  Co., 
was  absolutely  void,  for  the  want  of  jurisdiction  in  the 
justice  to  render  such  judgments.  The  record  shows 
that  A.  S.  Evans  &  Co.  commenced  twenty  separate 
suits  against  said  Shoff,  before  the  same  justice,  on  the 
same  day ;  that  in  each  of  said  suits  a  summons  was 
issued  and  served  on  the  defendant  Shoff',  and  that  all  of 
said  writs  required  him  to  appear  and  answer,  before  said 
justice,  on  the  same  day;  and  that  twenty  separate  judg- 
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meuts  by  default  were  rendered  against  said  Shoft",  by  said 
justice,  on  the  same  day,  in  said  twenty  separate  suits. 
It  is  not  claimed  by  the  appellants'  counsel,  as  we  under- 
stand their  position,  that  the  justice  of  the  peace  did  not 
have  full  and  complete  jurisdiction  of  the  amount  in- 
volved, and  for  which  judgment  was  rendered,  in  each 
of  the  twenty  separate  suits ;  but  it  is  claimed,  that,  be- 
cause the  aggregate  sum  of  the  amount  involved,  and 
of  the  judgments  rendered,  in  all  of  the  twenty  separate 
snits,  was  three  thousand  three  hundred  dollars,  and 
largely  in  excess  of  the  justice's  jurisdiction,  therefore  the 
justice  did  not  have  and  could  not  obtain  jurisdiction  of 
any  one  or  more  of  the  said  twenty  separate  suits,  and  for 
this  reason  all  of  the  twenty  separate  judgments  of  said 
justice  were  absolutely  void. 

The  position  of  counsel,  on  this  point  is  a  singular 
one,  and  does  not  meet  the  approval  of  our  judgments. 
We.  are  of  the  opinion  that  A.  S.  Evans  &  Co.  had  the 
right  under  the  law,  if  they  saw  proper  to  do  so,  to  bring 
a  separate  suit,  on  the  same  day,  before  a  justice  of  the 
peace,  on  each  of  the  twenty  notes  held  by  them  against 
the  said  Shoff;  and  each  of  the  twenty  notes  thus  sued 
upon  being  within  his  jurisdiction,  the  justice  had  the 
right,  under  the  law,  to  render  separate  judgments  in  each 
of  the  separate  suits,  on  the  same  day. 

The  court  was  not  asked  by  either  party  to  give  its 
instructions  t^  the  jury  in  writing;  but  the  record  shows 
that  the  court  orally  instructed  the  jury.  The  fourth 
cause  assigned  for  a  new  trial,  in  the  appellants'  motion 
therefor,  reads  as  follows  : 

"4th.  That  the  court  erred  in  the  entire  decision  in 
the  case  of  '  Lord  and  Others  v.  Fisher  and  Others^^  a  copy 
of  which  decision  is  filed  herewith  and  made  a  part 
hereof;"  and  then  follows,  not  a  copy  of  the  decision, 
but  a  copy  of  the  syll.abus  prefixed  to  the  opinion  of 
this  court,  in  the  case  of  Lord  v.  Fisher^  19  Ind.  7. 
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We  are  at  a  loss  to  nnderatand  just  what  the  appel- 
lants intended  by  the  assignment  of  this  cause  for  a  new 
trial.  It  may  be,  that,  by  a  clerical  error  or  omission,  this 
cause  for  a  new  trial  is  presented  to  this  court  in  lan- 
guage widely  different  from  the  language  used  by  the 
appellants  in  their  original  motion  ;  but,  if  so,  it  was  cer- 
tainly the  appellants'  duty  to  obtain  the  correction  of  the 
record,  in  this  particular,  before  it  was  distributed  for 
decision.  To  this  court,  the  record  of  the  cause  "  imports 
absolute  verity;"  and,  therefore,  we  are  bound  to  assume 
that  this  fourth  cause  for  a  new  trial  was  presented  to  the 
circuit  court  precisely  as  it  is  presented  here.  It  is  certain, 
we  think,  that  the  assignment  of  this  cause  for  a  new 
trial  did  not  present  any  question  for  the  decision  of 
the  circuit  court,  for  that  court  might  well  say  that  it 
had  not  erred  in  the  decision  of  the  case  of  Lord  v. 
Fishery  siiprUj  and  that,  if  any  error  had  been  committed 
by  any  court,  in  the  decision  of  that  cause,  it  was  not  the 
error  of  the  court  below.  It  seems  to  us  that  this  cause 
for  a  new  trial  presented  no  question  whatever  for  the 
decision  either  of  the  circuit  court  or  of  this  court. 

We  have  now  considered  and  passed  upon  all  the 
causes  assigned  for  a  new  trial,  and  the  questions  thereby 
presented  for  our  decision;  and  we  are  of  the  opinion 
that  no  error  was  committed  by  the  court  below  in  over- 
ruling the  appellants'  motion  for  a  new  trial. 

The  judgment  is  affirmed^  at  the  appellants'  costs. 
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Church  v.  The  Grand  Rapids  and  Indiana  R.  R.  Co. 

AS8I88UEKT  OF  Dau AOK8. — Application  for  Writ.— Complaint. —An  appli-    70   OT 
cation,  under  section  710  of  the  practice  act,  2  R.  S.  1876,  p.  289,  for  a  writ   157   19o| 
for  the  assessment  of  damages,  must  he  in  writing;  and  such  application  con- 
stitutes a  complaint,  to  which  objection  may  be  made  as  iu  ordinary  ad- 
versary proceedings. 

Same. — RailroatL — Heir. — Descents. — In  an  action  for  such  writ,  against  a 
railroad  company,  for  an  entry  upon  lands  claimed  by  the  plaintiff  by  in- 
heritance since  such  entry,  a  failure  to  allege  in  the  complaint  that  the  an- 
cestor was  the  owner  at  the  time  of  the  entry  is  fatal ;  as  is  also  a  failure,  in 
such  an  action  by  any  one,  to  refer  therein  to  the  law  authorizing  the  entry. 

QuKBT. — Can  the  heir  nuiintain  such  an  action,  in  any  case  ? 

From  the  Lagrauge  Circuit  Court. 

A.  Ellison^  J.  D.  Ferrall  and Drake^  for  appellant. 

A.  Zollars  and  F.  T.  Zollars,   for  appellee. 

« 

NiBLACK,  J.— This  was  a  proceeding  by  Jacob  M.  Church, 
to  recover  compensation  and  damages  from  the  Grand 
Rapids  and  Indiana  Railroad  Company,  for  the  construc- 
tion and  maintenance  of  its  line  of  road  over  his 
lands. 

The  complaint  alleged  that  the  plaintiff  was  the  owner  of 
two  tracts  of  land,  describing  them,  lying  in  the  county  of 
Lagrange,  and  that  the  defendant,  in  June,  1867,  entered 
upon  and  constructed  its  railroad  track  over  said  lands, 
thereby  appropriating  and  converting  to  its  own  use  a  part 
of  such  lands,  also  describing  the  part  so  appropriated 
and  converted  ;  that  said  tracts  of  land  were  worth  in  the 
aegregate  twelve  thousand  dollars,  and  had  been  greatly 
damaged  by  the  construction  of  said  railroad  over  the 
same,  because  of  such  railroad  running  anglingly  across 
such  lands,  thereby  leaving  the  remaining  parts  in  an 
irregular  form ;  becaase  said  railroad  cut  off  a  long  and 
narrow  strip  from  the  east  side  of  one  of  said  tracts,  which 
was  in  a  high  state  of  cultivation,  thereby  involving  the 
Vol.  LXX.— 11 
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building  of  a  large  amount  of  additional  fencing  ;  and 
because  he  had  been  prevented  from  using  all  of  his  said 
lands  since  March  Ist,  1874,  when  he,  the  plaintift',  inher- 
ited the  same  from  his  father,  Ira  Church,  as  the  defendant 
was  then  and  since  had  been  in  the  possession  and  use  of 
the  portions  of  said  lands  so  appropriated  and  converted 
by  it ;  that,  by  reason  of  the  appropriation  and  couveraion 
of  such  portions  of  said  lands,  the  plaintiff  had  been  dam- 
aged in  the  sum  of  two  thousand  dollars.  Wherefore  the 
plaintiff  demanded  judgment,  and  that  appraisers  might 
be  appointed  to  appraise  and  assess  the  damages  which 
had  accrued  to  him,  and  all  other  proper  relief. 

The  parties  appeared  to  the  action  below,  and  without 
objection  the  court  appointed  three  qualified  persons  as 
commissioners  to  appraise  the  damages  alleged  to  have 
been  sustained  by  the  plaintiff'  as  above.  These  commis- 
sioners afterward  made  a  report,  assessing  the  plaintiff's 
damages  at  the  sum  of  fifteen  hundred  dollars.  To  this 
report  the  defendant  filed  twenty-one  exceptions.  Some 
of  these  exceptions  were  struck  out  by  the  court,  others 
of  them  were  withdrawn,  and  issue  was  joined  upon  the 
rest. 

The  cause  was  then  sent  to  a  jury  for  trial,  the  result 
being  a  general  verdict  for  the  plaintiff,  assessing  his 
damages  at  six  hundred  dollars,  accompanied  with  answers 
to  a  great  number  of  special  interrogatories  respectively 
submitted  to  the  jury. 

The  defendant  moved  in  arrest  of  the  judgment  and  the 
motion  was  sustained.  Judgment  was  thereupon  rendered 
in  favor  of  the  defendant. 

Error  is  assigned  upon  the  decision  of  the  court  arrest- 
ing the  judgment,  and  that  raises  the  question  of  the  suffi- 
ciency of  the  complaint. 

It  was  held  by  this  court,  in  the  case  of  McMahon  v. 
The  Cincinnati  and   Chicago  Short-Line  Railroad  Company, 
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6  Ind.  418,  that  so  much  of  the  act  entitled  "An  act  to 
provide  for  the  incorporation  of  railroad  ccfinpanies," 
approved  May  11th,  1852, 1  K.  S.  1876,  p.  696,  as  relates  to 
the  assessment  of  damages  against  railroad  companies  for 
the  taking  of  land  for  the  construction  of  their  roads,  and 
that  part  of  article  41  of  the  code,  2  R.  S.  1876,  p.  281, 
relating  to  the  same  subject  must  be  construed  in  pari 
materia  and  treated  as  one  enactment. 

The  construction  thus  given  in  that  case  has  been 
acquiesced  in  and  adhered  to  as  a  rule  of  practice  in  this 

State. 

The  complaint  clearly  did  not  bring  this  case  within  the 
provisions  of  sec.  15  of  the  act  of  May  11th,  1852,  supra.  It 
did  not  allege  such  proceedings  by  the  Railroad  Company 
as  were  necessary  to  give  the  court  below  jurisdiction  to 
appoint  appraisers  under  that  section.  We  must,  there- 
fore, look  to  the  provisions  of  article  41  of  the  code, 
above  referred  to,  to  enable  us  to  judge  of  the  sufficiency 
of  the  complaint. 

That  article  of  the  code  provides  that,  *'When  any  person, 
corporation,  or  company,  design  to  construct  a  canal,  or 
railroad  or  turnpike,  graded,  McAdamized,  or  plank  road, 
or  bridge,  or  establish  a  ferry,  as  a  work  of  public  utility, 
although  for  private  profit,  being  authorized  by  law  to  take 
real  property  therefor,  such  person,  corporation  or  com- 
pany, may  have  a  writ,"  formerly  known  as  the  writ  of  ad 
quod  damnum^  for  the  assessment  of  damages;  that  such 
person,  corporation,  or  company  may  file  an  application 
for  such  writ  in  the  circuit  court,  or  in  the  office  of  the 
clerk  of  that  court  in  vacation,  setting  forth  the  precise 
description  of  the  real  estate  desired  to  be  taken,  the 
names  of  the  persons  interested  therein,  making  them 
defendants,  and  the  purposes  to  which  the  same  is  to  be 
converted,  and  refer  to  the  law  which  authorizes  the  taking 
of  the  property,  whereupon  a  writ  for  the  assessment  of  the 
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damages  shall  be  issued.  See  sections  706,  707.  That 
article  further  provides,  that  any  person  having  an  interest 
in  any  land,  which  has  been,  or  may  be,  taken  for  any  such 
public  work,  may  have  the  benefit  of  this  writ  upon  his  own 
application,  upon.which  like  proceedings  shall  be  had  as 
in  case  of  application  made  by  the  corporation,  company, 
or  person  prosecuting  the  work.      See  section  710. 

It  is  evident  from  these  provisions  that  the  application 
for  a  writ,  required  as  above,  must  be  in  writing,  and  con- 
stitutes the  complaint  in  the  action,  to  which  objection  may 
be  taken,  as  in  ordinary  adversary  proceedings. 

As  has  been  seen,  the  complaint  averred  that  in  June, 
1867,  the  defendant  entered  upon  the  lands,  which  it  par- 
ticularly described,  and  constructed  its  railroad  over  said 
lands,  thereby  appropriating  and  converting  a  portion  of 
such  lauds  to  its  own  use,  and  that  the  plaintiff  inherited 
these  lands  from  his  father,  Ira  Church,  on  the  Ist  day  of 
March,  1874,  when  he  found  the  defendant  in  the  posses- 
sion and  use  of  the  lands  so  appropriated  and  converted  by 
it  to  its' own  use. 

It  was  thus  shown,  as  an  inevitable  inference  from  the 
facts  alleged,  that,  at  the  time  a  right  of  action  accrued 
against  the  defendant  for  whatever  damages  resulted  from 
the  construction  of  its  railroad  over  the  lands  referred  to, 
the  plaintiff  was  not  the  owner  of  such  lands  and  had  no 
interest  therein.  Upon  what,  therefore,  could  the  plaintiff 
base  his  claim  to  recover  these  damages  ?  Not  by  assign- 
ment from  the  person  to  whom  they  accrued,  for  no  assign- 
ment was  alleged.  Not  by  inheritance,  for  it  was  not 
averred  that  Ira  Church  was  the  owner  of  the  lands  when 
they  were  taken  and  converted  by  the  defendant,  or  that 
h«  had  otherwise  become  entitled  to  recover  such  damages 
at  the  time  the  descent  was  cast  upon  the  plaintiff.  Terms 
of  years  and  other  estates  less  than  freehold  pass  to  the 
executor  or  administrator,  and  are  not  subjects  of  descent. 
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Personal  property,  whether  in  possession  or  in  action, 
does  not  descend  to  the  heirs,  but  goes  to  the  personal 
representatives  of  the  deceased.  2  Bouvier  Institutes, 
368;  2  Hilliard  on  Real  Property,  189;  Toller  on  Exec- 
utors, 189. 

The  ganeral  rule  is  that  damages  to  land,  remaining  un- 
collected,  do  not  pass  to  the  vendee  or  descend  to  the 
heir.  1  Redfield  on  Railways,  5th  ed.,  p.  392,  and  author- 
ities above  cited. 

Under  some  circumstances,  the  heir  may,  in  this  State, 
sue  upon  and  collect  a  chose  in  action  which  belonged  to 
his  ancestor,  but  in  such  a  case  it  must  be  shown  that 
there  is  no  executor,  administi-ator,  creditor,  widow  or 
other  person  entitled  to  control  or  share  in  such  chose  in 
action.  Schneider  v.  Piessner,  54  Ind.  524 ;  Bearss  v. 
Montgomery,  46  Ind.  544 ;  Walpole's  Adm'r  v.  Bishop,  81 
Ind.  156. 

The  damages  alleged  to  have  been  inflicted  in  this  case 
were  such  as  enured  to  the  benefit  of  the  person  who 
owned  the  lands  when  the  railroad  was  constructed,  and 
the  simple  averment  that  the  plaintift'  had  afterward  inher- 
ited these  lands  did  not  show  him  to  be  entitled  to  recover 
for  such  damages.  The  taking  of  the  lands  by  inheri- 
tance did  not  necessarily  carry  with  it  any  claim  to 
damages  to  such  lands,  which  had  previously  accrued,  as 
has  already  been  shown. 

There  was,  also,  no  reference  in  the  complaint  to  the 
law  which  authorized  the  defendant  to  take  and  appro- 
priate the  lands  taken  and  used  by  it  as  alleged.  Such  an 
averment  was  held  by  this  court  to  be  necessary  in  a  case 
similar  to  the  one  at  bar.  T/ie  Indianapolis,  etc.,  R.  B.  Co.  v. 
Newsom,  54  Ind.  121. 

The  complaint  being  insuflicient,  the  court  below  did  not 
err  in  arresting  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
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145   628  Will. — Action  to  ConUai. — Limitation  of. — An  action  to  contest  the  va- 

70   1661  lidity,  and  set  aside  the  probate,  of  a  will,  must  be  commenced  within 

«»  three  years  after  the  will  is  offered  for  probate. 

m    '»ft  Samk. —  Will  Attested  by  only  oJie  Witness. — A  will,  other  than  a  nuncupa- 

tive will,  atttisted  by  only  one  subscribing  witness,  is  invalid. 
Same  — Mistake  0/  Subscribing  Witness. — A  testator  having  completed  and 
executed  his  will,  and  his  wife  having  endorsed  thereon,  immediately  at 
its  close,  her  assent  to  its  terms,  one  of  the  subscribing  witnesses  attested 
both  the  will  and  the  assent,  while  the  other  witness,  intending  only  to 
attest  the  will,  by  mistake  attested  the  assent. 
Held,  that  the  will  was  duly  attested. 

New  Trial. — Ckmses,— Evidence, — A  motion  for  a  new  trial;  based  on  the 
alleged  grounds,  that  the  finding  was  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law,  presents  only  the  one  question,  viz. :  Is  the  find- 
ing on  the  issues  sustained  by  sufficient  legal  evidence? 

From  the  Boone  Circuit  Court. 

J.  W,  Clements  and  T  J.  Terhuney  for  appellants. 
C.  S,  Wesner,  for  appellees. 

HowK,  J. — This  suit  was  commenced  by  the  appellees, 
against  the  appellants,  on  the  8th  day  of  June,  1877.  In 
their  complaint  the  appellees  alleged,  in  substance,  that  on 
the  15th  day  of  October,  1871,  the  appellee  Mary  E.  Felton 
intermarried  with  one  Webster  C.  Potts,  since  deceased; 
that  on  the  24th  day  of  October,  1871,  the  said  Webster  C. 
Potts  executed  a  certain  instrument  in  writing,  alleged  to 
be  his  last  will  and  testament,  a  copy  of  which  was  filed 
with  and  made  a  part  of  said  complaint ;  that  afterward, 
on  the  28th  day  of  October,  1871,  the  said  Webster  C. 
Potts  died,  leaving  surviving  him,  as  his  only  heir,  the 
said  Mary  E.  Felton,  his  widow,  having  no  children  born 
to  him  during  his  marriage,  and  having  neither  father  nor 
mother  living  at  the  time  of  his  death ;  that  said  written 
instrument,  alleged  to  be  the  last  will  and  testament  of  said 
Webster  C.  Potts,  deceased,  was  not  executed  in  accord- 
ance with  the  requirements  of  the  statutes  of  this  State  in 
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such  cases  made  and  provided,  in  this:  That  there  was  only 
one  attesting  witness  thereto;  tliat  on  the  6th  day  of  No- 
vember, 1871,  said  written  iustrumeiit  was  unduly  probated 
in  the  clerk's  office  ot'  the  court  of  common  pleas  of  Boone 
county,  Indiana,  a  copy  of  which  probate  was  filed  with 
arid  made  part  of  said  comphiint;  that,  in  and  by  said 
alleged  last  will  and  testament,  the  appellant  William  F. 
Harris  was  appointed  the  executor  thereof,  to  execute  the 
bequests  contained  therein.  Wherefore,  by  reason  of  the 
irregularity  in  the  execution  and  probate  of  said  alleged 
last  will  and  testament  of  the  said  Webster  C.  Potts, 
deceased,  the  appellees  demanded  that  said  alleged  will  be 
set  aside  and  held  null  and  void  against  the  rights  of  the 
appellee  Mary  E.  Feiton,  and  that  the  letters  testamentary, 
theretofore  granted  to  the  appellant  William  F.  Harris, 
should  be  revoked,  and  all  other  proper  relief. 

This  complaint  was  verified  by  the  oath  of  the  appellee 
Mary  E.  Feiton,  on  the  8th  day  of  June,  1877. 

The  appellants  jointly  demurred  to  appellees'  complaint, 
for  the  alleged  insufficiency  of  the  fact«  therein  to  consti- 
tute a  cause  of  action,  which  demurrer  was  overruled  by 
the  court,  and  to  this  decision  they  excepted.  They  then 
answered  in  two  paragraphs,  in  substance  as  follows: 

1.  A  general  denial  of  the  complaint ;  and, 

2.  An  affirmative  or  special  defence,  to  which  the  ap- 
pellees replied  by  a  general  denial. 

The  issues  joined  were  tried  by  the  court  without  a 
jury,  and  a  finding  and  judgment  were  made  and  ren- 
dered for  the  appellees,  in  accordance  with  the  prayer  of 
their  complaint.  The  appellants'  motion  for  a  new  trial 
was  overruled  by  the  court,  and  to  this  decision  they 
excepted,  and  filed  their  bill  of  exceptions.  Their  motion 
in  arrest  of  judgment  was  also  overruled  by  the  court,  and 
to  this  decision  they  excepted  and  appealed  from  the  judg- 
ment rendered  to  this  court. 
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The  appellants  have  here  assigned,  as  errors,  the  follow- 
ing decisions  of  the  circuit  court : 

1.  In  overruling  their  demurrer  to  the  complaint ; 

2.  In  overruling  their  motion  for  a  new  trial ;  and, 

3.  In  overruling  their  motion  in  arrest  of  judgment. 
The  first  and  third   of  these  alleged   errors  alike  call  in 

question  the  sufficiency  of  the  facts  stated  in  the  appellees' 
complaint  to  constitute  a  cause  of  action,  or  to  entitle 
them  to  the  relief  prayed  for  therein.  These  alleged  errors, 
therefore,  may  properly  be  considered  together.  It  will 
be  seen  from  our  statement  of  this  case,  that  the  appellees 
commenced  this  suit  or  proceeding  more  than  five  years 
after  the  alleged  last  will  and  testarpent  of  said  Webster 
C.  Potts,  deceased,  was  admitted  to  probate  in  the  clerk's 
office  of  the  proper  court.  In  section  39  of  "An  act  pre- 
scribing who  may  make  a  will,"  etc.,  approved  May  31st, 
1852,  it  is  provided  that  ''Any  person  may  contest  the 
validity  of  any  will  *  *  *  *  at  any  time  within 
three  years  after  the  same  has  been  offered  for  probate," 
etc.  2  R.  S.  1876,  p.  580.  There  was  no  cause,  reason 
or  excuse,  stated  or  assigned  by  the  appellees  in  their 
complaint,  for  their  failure  to  commence  this  action  or 
proceeding  within  three  years  after  the  last  will  and  testa- 
ment of  said  Webster  C.  Potte,  deceased,  had  been  duly 
proved  by  the  oath  of  an  attesting  witness  before  the 
clerk  of  the  proper  court  in  vacation.  It  is  certain,  that 
the  statute  regulating  the  probate  of  wills  will  not  justify 
or  excuse  the  failure  of  the  appellees  to  commence  this 
suit  within  the  time  limited  therein.  It  might  well  be 
said,  therefore,  for  aught  that  appears  in  the  complaint, 
that  this  suit  or  proceeding  was  not  commenced  within 
the  time  limited  by  law,  and  would  not  lie.  Such  a  suit 
or  proceeding  to  contest  the  validity  of  a  will,  or  to  resist 
or  set  aside  the  probate  thereof,  is  purely  a  statutory  pro- 
ceeding ;  and,  for  this  reason,  it  has  often  been  held  by 
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this  court  that  the  requirements  of  the  statute  must  be 
complied  with.  Willett  v.  Porter^  42  Ind.  250 ;  Sutherland 
V.  HankinSy  56  Ind.  843 ;  aud  Coffinan  v.  Reeves,  62  Ind. 
334. 

The  record  of  thi3  cause  shows  very  clearly,  that  the 
appellees  did  not  commence  this  proceeding  to  contest  the 
validity  and  set  aside  the  probate  of  the  last  will  of 
Webster  0.  Potts,  deceased,  **  at  any  time  within  three 
years  after  the  same  had  been  offered  for  probate ; "  and 
therefore  it  follows,  as  it  seems  to.  us,  that  the  appellees' 
complaint  wholly  failed  to  show  by  its  allegations,  that 
they  or  either  of  them  had  any  cause  or  right  of  action 
to  contest  the  validity  aud  set  aside  the  probate  of  said  will, 
when  this  suit  or  proceeding  waa  commenced,  or  al  any 
time  since. 

For  these  reasons,  we  are  of  the  opinion  that  the 
court  erred  in  overruling  both  the  appellants'  demurrer 
to  the  complaint  and  their  motion  in  arrest  of  judg- 
ment. 

But,  if  it  be  assumed  that  the   appellees'   complaint 
stated  facts  sufficient  to  withstand  the  appellants'  demurrer 
thereto  and  their  motion   in   arrest  of  judgment,  we  are 
clearly  of  the   opinion,  that  the  case  made  by  the  com- 
plaint was  not  sustained  by  the   evidence   in   the  record, 
and  that,  for  this  reason,  the   court  erred  in  its  decision  in 
overruling  the  appellants'  motion  for  a  new  trial.    In  their 
motion  for  a  new  trial,  the  only  causes  therefor,  assigned 
by  the  appellants,  were,  that  the  finding  of  the  court  was 
not  sustained  by  sufficient  evidence,  and  that  it  was   con- 
trary to  law.     By  these   causes   for  a   hew   trial,  the  only 
question  presented  for  our  decision   maybe   thus  stated: 
Was  the  finding  of  the   court,  upon  the   issues  joined   in 
this  cause,  sustained  by  sufficient  legal  evidence  ? 

From  our  statement  of  the  substance  of  the  appellees' 
complaint,  it  will  be  seen  that  the  only  ground  upon  which 
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they  contested  the  validity,  aud  sought  to  set  aside  the 
probate,  of  the  last  will  and  testament  of  said  Webster  C. 
Potts,  deceased,  was  "  the  undue  execution  "  of  said  will, 
in  this,  that  the  same  had  been  attested  by  only  one  sub- 
scribing witness.  In  section  18  of  the  aforesaid  act  of  May 
81st,  1852,  it  is  provided  as  follows : 

''  No  will  except  a  nuncupative  will  shall  aifect  any 
estate,  unless  it  be  in  writing,  signed  by  the  testator, 
or  by  some  one  in  his  presence,  with  his  consent,  and 
.  attested  and  subscribed  in  his  presence  by  two  or  more 
competent  witnesses ;  and  if  the  witnesses  are  competent 
at  the  time  of  attesting,  their  subsequent  incompetency 
shall  not  prevent  the  probate  thereof."  2  R.  S.  1876, 
p.  575. 

The  will  of  Webster  C.  Potts,  deceased,  was  not  a  nuncupa- 
tive will ;  and  if,  as  alleged,  it  was  attested  by  only  one  sub- 
scribing witness,  it  would  seem  to  be  clear  that  such  a 
will,  under  the  statutory  provisions  last  quoted,  would 
have  no  validity.  It  is  purely  a  question  of  fact,  as 
it  seems  to  us,  whether  the  last  will  and  testament  of 
Webster  C.  Potts,  deceased,  was  attested  by  only  one 
witness,  or,  in  the  language  of  the  statute,  was  "attested 
and  subscribed  in  his  presence  by  two  or  more  competent 
witnesses."  The  only  evidence  bearing  upon  this  question 
of  fact,  contained  in  the  record,  was  a  copy  of  said  will 
and  of  the  probate  thereof,  and  the  testimony  of  one 
witness. 

The  will  purported  on  its  face  to  have  been   executed 
on  the  24th  day  of  October,  1871,  and,  as  probated,  it  con- 
cluded as  follows: 
"  In  testimony  of  which,  I  hereby  subscribe  my  name." 
"  Attest :  W.  A.  Harney."  (Signed)    '' W.  C.  Potts." 
"I,  Mary  Ellen   Pott.s,  wife  of  Webster  C.   Potts,  the 
above  testator,  having  heard  the  above  will  read,  do  hereby 
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declare  my  satisfactioa,  and  aj^ree  to  all  the  above  pro- 
visions in  said  will.     (Signed,)  Mary  Ellen  Potts. 

"  Attest :       W.  A.  Harney. 

"  J.  H.  Potts." 

The  only  additional  evidence,  besides  the  will  itself,  in 
regard  to  its  execution,  introduced  on  the  trial  of  this 
cause,  was  the  following  testimony  of  James  H.  Potts,  to 
wit: 

"  My  name  is  James  H.  Potts ;  ara  48  years  old ;  live  in 
Boone  county,  Indiana ;  was  acquainted  with  Webster  C.  . 
Potts  in  his  lifetime.     He  died  on  the  28th  day  of  October, 
1871.    Am  acquainted  with  the  plaintift*  Mary  E.  Felton  ; 
she  was  the  wife  of  Webster  C.  Potts,  deceased ;  there  were 
no  children  by  their  marriage.    I  know  all  the  parties  to 
the  suit.    Was  present  when  Webster  C.  Potts  made  his 
will.    He  lived  in  Boone  county,  Indiana,  at  the  time,  and 
so  continued  up  to  his  death.      I  was  present  when  he 
signed  his  will,  and  saw  him  do  so.     W.  A.  Harney  was 
present  at  the  time  Webster  C.  Potts  signed  his  will. 
Webster  C.  Potts  first  subscribed  his  own  name  to  his  will, 
in  the  presence  of  myself  and  W.  A.  Harney.    Just  below 
the  will,  and  on  the  same  paper,  there  was  a  statement 
written  out  for  Webster  C.  Potts'  wife  to  sign,  which  she 
did.    After  Webster  C.  Potts  had  signed  his  own  name  to 
his  will,  and  after  his  wife  had  signed  the  written  state- 
ment below  the  will,  Webster  C.  Potts  requested  me  and 
W.  A.  Harney  to  attest  his  signature  to  his  will,  as  sub- 
scribing witnesses  to  the  same.     Wm.  A.  Harney,  in  the 
presence  of  Webster  C.  Potts,  attested  the  signature  of 
Webster  C.  Potts  to  his  will,  as  a  subscribing  witness,  by 
signing  his  name  on  the  same  line,  but  to  the  left  of  the 
name  of  Webster  C.  Potts,  the  testator.    W.  A.  Harney^ 
also,  at  the  same  time,  attested  the  signature  of  Mary  E. 
Potts  to  the  statement  written  below  the  will.     I  siemed 
the  will  introduced  in  evidence,  as  an  attesting  witness. 
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I  intended  to  sign  the  instrument,  as  a  witness  to  the  will 
only.  I  was  not  asked  to  sign  it  in  any  other  capacity. 
I  saw  Webster  0.  Potts  sign  the  Will.  The  will  was  writ- 
ten by  Mr.  Harney,  one  of  the  subscribing  witnesses.  The 
testator  said  it  was  his  will,  in  my  presence,  and  requested 
myself  and  Mr.  Harney  to  witness  the  same.  Mr.  Harney 
is  now  dead  ;  he  was  then  about  40  years  old.  We  both 
signed  the  will  in  the  presence  of  the  testator.  I  was  called 
upon  to  witness  no  other  instrument,  except  the  will  of 
Webster  C.  Potts.  It  is  my  signature,  that  which  you  have 
shown  me.  I  know  Mr.  Harney's  handwriting,  and  both 
of  the  signatures  you  have  shown  me  are  his,  that  is,  the 
signatures  which  appear  on  the  face  of  the  will.  It  is  also 
Webster  C.  Potts'  sigtiature ;  saw  him  write  it.  I  see  from 
the  will,  that  I  have  signed  it  below  the  written  statement 
signed  by  the  wife.  I  did  not  intend  to  do  this.  I  saw 
Webster  C.  Potts  sign  his  name  on  the  same  side  of  the 
same  sheet  of  paper,  and  thought  I  was  signing  the  same 
as  a  witness  to  his  will  only.  It  was  by  mistake  that  I 
signed  my  name  below  the  statement  of  the  wife.  It  was 
on  the  same  side  of  the  sheet  of  paper  on  which  the  will 
was  written, and  signed  by  the  testator,  and  acknowledged, 
in  the  presence  of  myself  and  Mr.  Harney." 

This  was  all  the  evidence  given  in  the  cause,  which  had 
any  reference  whatever  *  to  the  number  of  the  attesting 
witnesses  t^  the  will  in  controversy;  and  the  number  of 
such  witnesses,  as  we  have  seen,  was  the  only 
ground  of  contest  and  the  only  question,  in  issue,  in  this 
cause.  We  are  of  the  opinion,  that  this  evidence  showed 
clearly  and  conclusively,  that  the  last  will  and  testament 
of  Webster  0.  Potts,  deceased,  was  attested  and  subscribed 
in  his  presence  by  two  witnesses,  whose  competency  was 
not  called  in  question.  The  fact  that  a  memorandum  oi 
three  lines,  signed  by  the  testator's  wife,  intervened 
between  "W  ebster  C.  Potts'  signature  to  his  will  and  the 
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signature  of  the  witness,  James  H.  Potts,  attesting  the 
execution  of  the  will,  ought  not  to  and  did  not,  we  think, 
invalidate  the  testator's  execution  of  his  will.  The  forms 
and  solemnities  prescribed  by  the  statute,  in  regard  to  the 
execution  and  attestation  of  a  last  will,  must  be  complied 
with ;  and,  therefore,  it  was  necessary  that  the  last  will  of 
"Webster  C.  Potts  should  be  attested  and  subscribed,  in  his 
presence,  by  at  least  two  competent  witnesses,  and  the 
evidence  showed  that  this  was  done. 

The  case  of  Patterson  v.  Ransom,  55  Ind.  402,  is  relied 
upon  by  the  appellees'  counsel,  as  an  authority  in  support 
of  the  decision  below ;  but  the  two  cases  are   so   widely 
different,  each  from  the  other,  that  we  cannot  regard  the 
case  cited  as  in  point  in  the  case  at  bar.    The  will  in  con- 
troversy, in  the  case  cited,  was  attested  and   subscribed  at 
the  time  of  its  execution  by  a  single  witness ;  and,  more 
than  four  years  afterward,  the' testator  in  that  case  wrote 
and  signed  a  memorandum  on  the  back  of  his  will,  and 
his  signature  to  that  memorandum  was  attested  by  another 
witness.    It  was  held  by  this  court,  and  we  think  correctly 
so  under  the  facts  of  that  case,  that  the  will  in   question 
was  not  attested  and  subscribed,  as  the  statute  required,  in 
the  testator's  presence,  by  two   or  more   competent  wit- 
nesses.   Upon  the  point  under  consideration,  it  was  well 
said  in  that  case  by  Worden,  C.  J.,  in   delivering  the 
opinion  of  the  court :  '•*  By  our  law,  as  we  have  seen,  two 
witnesses  are  required.     They  are  to  attest  and  subscribe 
the  will.    It  is  their  province  to  judge  of  the  mental 
soundness  of  the  testator,  and  they  are  required,  in   order 
that  no  fraud  be  practised  upon  him.    The  statute  contem- 
plates that  both  shall  witness  and  attest  the  same  transac- 
tion.   Separated,  as  these  attestations  were,  both  in  time 
and  space,  each  of  the  witnesses   knew   nothing  of  what 
transpired  at  the  time  of  the  attestation  by  the  other. 
In  the  case  at  bar,  however,  the  last  will  of  Webster  C. 
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Potts  was  executed  by  him,  as  the  evidence  showed,  in  the 
presence  of  both  William  A.  Harney  and  James  H.  Potts, 
the  attesting  witnesses  thereto;  both  of  whom,  at  the  same 
time  and  in  the  testator's  presence,  attested  and  subscribed 
said  will,  as  such  witnesses.  The  execution  of  the  will  by 
the  testator,  and  its  attestation,  in  his  presence  and  at  his 
request,  by  William  A.  Harney  and  James  H.  Potte,  were 
parts  of  one  and  the  same  transaction ;  and  these  attesting 
witnesses  could  both  see,  at  one  and  the  same  time,  that 
no  fraud  was  practised  upon  the  testator  in  the  execution 
of  his  will,  and  could  judge  of  his  capacity.  2  Greenl. 
Ev.,  sec.  691 ;  Williams  on  Executors,  6th  Am.  ed.,  p.  60, 
note. 

For  the  reasons  given,  the  court  erred,  we  think,  in 
overruling  the  appellanta'  motion  for  a  new  trial  of  this 
c%use. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  appel- 
lants' demurrer  to  the  appellees'  complaint,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


I  70    174 
187    318 

70  174  Krotz  et  al.  V.  Howard. 

132    282; 

^^    ,-        BvVRVUTL  CovRT.— Amendment  Deemed  Made .-— Variance. ^  Frtmissoty 

lO      174  , 

ii4i   4i4|  Note.— The  fact,  tbftt,  in  an  action  on  a  promissory  note  executed  by 

fi69       ea        A.  B.  &  Son  and  C.  X  D.,  the  complaint  describes  them  as  A.  B.  &  Co. 
— '—  mark 

and  C.  D.,  is  a  variance  which  might  be  corrected  by  an  amendment  be- 
low, and  which  the  Supreme  Court,  on  appeal,  will  deem  made. 
Change  of  Judge. — Affidavit  far. — Rule  of  Court. — If  an  affidavit  for  a 
change  of  judsre  complies  with  the  material  requirements  of  the  statute  on 
that  subject,  the  change  must  be  granted,  though  the  affidavit  fail  to 
allege^  as  required  by  a  mle  of  the  court  where  it  is  filed,  that  the  appli- 
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cant  believes  he  has  a  ^od  cause  of  action  or  defence,  and  chat  the  ap- 
plication is  not  made  merely  for  delay. 

Same. — Go-Party  may  take  Cfmiige. — Effect  of — One  or  more  co-parties  to 
an  action  may  take  a  change  of  venue,  and  thus  chans;e  the  venue  as  to 
his  co-partie?  as  well  as  himself. 

Sa-MK. — Reversal  of  Jiuigment  in  Supreme  Court  — Where  a  change,  so  asked, 
is  erroneously  refused,  the  Supreme  Oourt  will  reverse  the  judgment  as  to 
all  of  such  parties. 

From  the  Switzerland  Circuit  Court. 

J.  A,  Works,  J.  D.  Works  aud  J.  A.  Works,  Jr.,  for  ap- 
pellants. 
T.  Livings,  for  appellee. 

BiDDLE,  J. — Complaint  on  a  promissory  note,  by  the 
appellee,  against  the  appellants. 

Answer,  trial,  finding,  motion  for  a  new  trial  over- 
ruled, judgment,  appeal. 

Eight  assignments  of  error  are  made  in  this  court, 
only  two  of  which   need  to  be  noticed  : 

1.  The  complaint  does  not  state  facts  suflicient  to 
constitute  a  cause  of  action ;  and, 

7.    Overruling  the  motion  for  a  new  trial. 

In  the  complaint  the  appellants  are  described  as 
'*  William  G.  Krutz  and  Henry  Krutz,  partners  trading 
in  the  firm  name  of  Wm.  G.  Krutz  &  Co.,  Charles 
Schmied  and  Christian  Carver,"  as  defendants.  The  note 
is  signed,  «  Wm.  G.  Krutz  &  Son, 

"  Charles  Schmied, 

his 

"  Christopher  x  Carver." 

mark. 

The  appellants  insist  that  the  variances  between  the 
iirm  name  of  «  Wm.  G.  Krutz  &  Co.,  as  averred,  and 
**Wm.  G.  Krutz  &  Son,"  as  signed  to  the  note,  and  the 
name  "  Christian  Carver,'*  as  averred,  and  "  Christopher 
Carver,"  as  signed  to  the  note,  are  fatal  in  this  court. 
We  think  not.  The  averments  mis^ht  have  been  amended 
below,  on  motion,  to  correspond  with  the  proof;    and   an 
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amendment  which,  there,  might  have  been  made,  for 
that  purpose,  will,  here,  be  deemed  to  have  been  made. 
This  practice  is  well  settled.  Lucas  v.  Smith,  42  Ind.  103 ; 
Hamilton  v.  Winterrowd,  43  Ind.  393 ;  Krewson  v.  jOloud, 
45  Ind.  273 ;  Scheible  v.  Law,  65  Ind.  832. 

William  G.  Krutz  filed  his  affidavit  for  a  change  of 
venue  from  the  judge,  in  the  following  words: 

"  The  defendant  William  G.  Krutz,  being  duly  sworn, 
upon  his  oath  says  that  he  can  not  have  a  fair  and  im- 
partial trial  of  the  above  entitled  cause,  before  the  Hon. 
J.  G.  Berkshire,  the  judge  before  whom  the  same  is 
pending,  upon  account  of  the  bias  and  prejudice  of  said 
judge  against  him,  which  prejudice  he  says  exists  upon 
the  part  of  said  judge  against  him." 

Amotion,  founded  upon  the  above  affidavit,  for  a  change 
of  venue,  was  refused.  The  reasons  given  by  the  judge 
for  such  refusal  were  as  follows : 

"  That  the  above  affidavit,  in  support  of  said  motion, 
did  not   comply  with   the   following  rule  of  said   court: 

" '  15.  The  affidavit  for  a  change  of  venue  or  of  trial 
from  the  judge  shall  state  that  the  party  is  informed  aifd 
believes  that  he  has  a  good  cause  of  action  or  defence ;  and, 
if  a  defendant,  in  general  terms,  the  character  of  the  defence. 
The  affiant  shall  likewise  state  that  the  application  is  not 
made  for  delay. ' 

"  Which  rule  of  court  was  of  record  in  said  court, 
and  in  full  force,  at  the  time  of  makins:  Raid  motion 
and  filing  said  affidavit,  and  had  been  in  force  for 
seven  months  before ;  and  of  the  existence  of  said  rule 
the  said  defendant  and  his  attorneys  had  full  notice,  at  the 
time  of  making  said  motion  and  filing  said  affidavit." 

It  is  enacted,  2  R.  S.  1876,  p.  9,  concerning  circuit  courts: 

"  Sec.  14.  That  said  courts  shall  adopt  rules  for  con- 
ducting the  business  therein,  not  repugnant  to  the  laws  of 
this  State,  and  in  every  thing  relating  to  simplifying  and 
expediting  the  proceedings  and  decisions  of  causes,  pre- 
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seating  distinctly  the  points  in  issue  in  trials  by  jury, 
diminishing  costs,  and  remedying  imperfections  that  may 
be  found  to  exist  in  the  practice,  the  rules  of  such 
court  ishall  be  in  conformity  with  those  prescribed  by  th^ 
Supreme  Court  on  the  same  subject." 
The  seventh  clause  of  section  207  of  the  code  enacts  ? 
"  When  either  party  shall  make  and  file  an  affidavit  of 
the  bias,  prejudice  or  interest  of  the  judge  before  whom 
the  said  cause  is  pending,  the  said  court  shall  grant  a 
change  of  venue." 

Under  this  statute,  this  court  has  frequently  decided, 
that,  if  the  affidavit  fulfils  the  requirements  of  the  stat- 
ute, the  duty  to  grant  the  change  of  venue  is  imperative 
upon  the  court.  Witter  v.  Taylor^l  Ind.  110;  Mershon  v. 
The  State,  44  Ind.  598 ;  Fisk  v.  The  Patriot  and  Barkworks 
Turnpike  Co.,  54  Ind.  479 ;  Duggins  v.  The  State,  66  Ind. 
850;  Krutz  v.  Griffith,  68  Ind.  444. 

That  the  affidavit  complies  with  the  statute  in  this  case, 
as  to  the  affiant,  is  not  questioned.  Was  it  necessary  that 
it  should  comply  with  the  rule  of  court  ?  Courts  have  the 
power,  and  it  is  their  duty,  to  adopt  rules  for  conducting 
the  business  therein,  not  repugnant  to  the  laws  of  the 
State.  Is  this  rule  of  the  coiirt  repugnant  to  the  laws  of 
the  State?  We  think  it  is.  By  the  law,  the  party  need 
state  only  the  bias,  prejudice  or  interest  of  the  judge 
before  whom  the  cause  is  pending,  to  entitle  him  to  a 
change  of  venue.  By  the  rule  of  court,  in  addition  to 
one  of  these,  the  affiant,  being  a  defendant,  is  required  to 
state  that  he  is  informed  and  believes  that  he  has  a  good 
defence,  and  in  general  terras  to  state  the  character  of 
the  defence,  and  also  that  the  application  is  not  made  for 
delay.  "We  do  not  see  what  this  rule  has  to  do  with  con- 
ducting the  business  of  the  court.  It  does  not  relate  to 
simplifying  or  expediting  the  proceedings,  or  presenting 
distinctly  the  points  in  issue,  or  diminishing  costs,  or  in 
Vol.  LXX.— 12 
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remedying  any  imperfections  that  exist  in  the  practice  ;  it 
simply  adds,  and  is  repugnant,  to  the  law.  The  court  can 
^lot  add  to  or  take  from  the  law  "  one  jot  or  one  tittle." 
It  must  adjudicate  and  administer  the  law  as  it  is. 
The  court  erred  in  overruling  the  motion  for  a  change 
of  venue. 

Charles  Sofamied  also  filed  a  similar  affidavit,  and  moved 
the  court  for  a  change  of  venue.  The  court  overruled 
his  motion  for  the  reasons  stated  in  overruling  the  mo- 
tion of  William  G.  Krutz ;  but  this  question,  being  the 
same  as  the  others,  need  not  be  examined. 

The  judgment  is  reversed,  at  the  costs  of  the  appel- 
lee, and  the  cause  is  remanded, '  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  for  further  pro- 
ceedings. 

On  petition  for  a  rehearing. 

BiDDLB,  C.  J. — The  counsel  for  the  appellee,  in  his  petition 
for  a  rehearing,  insists  that  the  word  "  party,"  as  used  in  sec. 
207  of  the  code  of  practice,  means  all  the  persons  who  are  de- 
fendants, or  all  who  are  plaintifis,  whether  one  or  many; 
that,  when  a  single  one  of  several  defendatfts  or  plaintiffi 
makes  application  for  a  change  of  venue,  the  affidavit 
must  be  made  on  behalf  of  all  the  defendants  or  plaintifi», 
and  exceptions  must  be  reserved  on  behalf  of  all ;  that,  as 
the  application  in  this  case  was  made  by  only  two  of  the 
defendants,  each  for  himself,  and  no  exceptions  were 
reserved  on  behalf  of  all,  there  is  no  sufficient  exception 
in  the  record  to  present  the  question  involved  to  this  court; 
and  that,  therefore,  there  being  no  sufficient  exceptions  in 
the  record,  this  court  must  affirm  the  judgment,  even 
though  the  rule  of  court  upon  which  the  change  of  venue 
was  denied  was  unauthorized  by  law. 

"We  are  npt  convinced  by  this  reasoning.  Such  a.  con- 
struction would  render  the  statute  impracticable.     When 
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one  of  several  defendants  or  plaintiflb  obtains  a  change  of  > 
venue  for  himself,  it  necessarily  changes  the  venue  as  to  all 
his  co-defendants  or  co-plaintifi's.  The  rule  contended  for 
by  the  counsel  would  sever  defendants  or  plaintiffs  neces- 
sary to  be  joined,  and  thus  defeat  the  action  in  the  court  to 
which  the  change  was  made,  for  the  want  of  proper  par- 
ties therein,  or  deny  a  change  of  venue  to  any  one  defend- 
ant or  plaintiff,  unless  all  the  several  defendants  or  plain- 
tiffs had  sufficient  ground  therefor. 

The  counsel  also  contends  that,  inasmuch  as  no  applica- 
tion for  a  change  of  venue  was  made  on  behalf  of  the  third 
defendant,  Carver,  the  judgment  as  to  him  should  be 
affirmed,  even  though  it  must  be  reversed  as  to  the  other 
two  defendants,  Krutz  and  Schmied. 

If  we  are  right  in  the  above  view,  this  argument  is  un- 
sound. When  the  court  improperly  refused  the  change  of 
venue  to  Krutz  and  Schmied,  or  to  either  of  them,  it  had 
no  further  jurisdiction  in  the  case,  and  could  render  no 
valid  judgment  against  either  of  the  defendants.  The 
judgment  is  therefore  properly  reversed  as  to  all. 

Petition  overruled. 


CoLB  V.  Weight. 

SuPRSicv  Court. — Failure  to  Demur  or  Move  in  Arrest, — Alignment  of 
Brror^—Waiver. — A  failure  to  demur  or  move  in  arrest  of  judgment  doe« 
not  waive  the  right  to  question  the  sufficiency  of  a  complaint,  for  the  first 
time,  in  the  Supreme  Court,  by  an  assignment  of  error.    But  assignments 
of  error  in  that  court,  questioning  the  sufficiency  of  each  paragraph  sepa- 
rately, amount  only  to  a  single  assignment  of  error,  questioning  the  suffi* 
ciency  of  the  complaint  as  a  whole;  and,  if  any  paragraph  be  sufficient, 
the  insufficiency  of  any  other  paragraph  will  not  avail  to  reverse  the  judg- 
ment below. 
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Vendor  akd  Purchaser.— Paroi  Sale. —Specific  Perfarmanee.^LUn  for 
Purchase- Money  and  Taxes, — Limitations. — Demand — Tender. — Copy   of 
Record  of  Deed  not  properly  Acknowledged. — Legalising  Act,- Evidence. — iZe- 
ceipt. — Conveyanec.^^Mortgage.^'Adverse  Possession. — In  An  action  to  en- 
force a  lien  against  land  for  purchase-money  and  taxes,  the  complain  t  al  leged 
that,  about  thirteen  yean  prior  to  the  commencement  of  the  snit,  the  de- 
fendant had  entered  into  possession  of  the  land  under  a  parol  contract  of 
purchase  thereof  from  A^  by  which  it  was  agreed  that  the  vendor  should 
retain  the  legal  title  in  himself  until  the  payment  of  the  purchase-money, 
the  time  for  which  was  not  definitely  fixed;  that  subsequently,  the  de- 
fendant having  paid  some  interest  only,  A.  tendered  a  sufficient  convey- 
ance to  the  defendant  and  demanded  payment;  that,  at  the  request  of  the 
defendant,  the  plaintiff  then  and  there  paid  to  A^  for  the  defendant,  the 
purchase-money,  and  received  a  conveyance  of  the  legal  title  as  security 
fur  repayment,  the  time  for  which  was  not  definitely  fixed;  that  the  de- 
fendant had  retained  possession  and  made  valuable  improvements,  but 
had  neither  repaid  the  plaintiff,  nor  paid  the  taxes;  that  the  plaintiff,  to 
protect  his  lien,  had  paid  said  taxes;  and  tbat»  about  three  months  prior 
to  commenciDg  the  suit,  the  plaintiff  had  made  and  tendered  to  the  de- 
1  fendant  a  sufilcient  conveyance,  and  demanded  payment,  all  of  which  the 
defendant  refused. 

Held,  on  demurrer,  that  the  plaintiff's  cause  of  action  did  not  accrue  until 
he  had  made  his  demand  and  tender,  and,  therefore,  the  statute  of  limita- 
tions had  not  barred  the  action.    Worden,  J.,  dissented. 

Held,  also,  a  copy  of  the  record  of  the  deed  from  A.  to  the  plaintiff  being 

part    of   the    complaint,  that   auch    copy  was    proper ;  and    that  the 

■  acknowledgment  of  the  same  in  another  State,  before  an  officer  having 

no  seal,  and  the  recording  of  the  deed,  were  legalized  by  the  statute  of 

March  4th,  1875,    Acts  1876,  Beg.  Sess.,  p.  61. 

Held,  also,  that  the  plaintiff,  in  aecepting  such  conveyance  from  A„  stood 
simply  in  the  position  theretc»fore  occupied  by  A  ,  i.  e„  he  held  the  If  gal  title 
in  fee-simple,  as  vendor,  for  security,  while  the  equitable  title  was  in  the 
defendant,  as  vendee. 

Held,  also,  that  the  record  of  such  deed  was  competent  evidence,  as  were, 
also,  the.  treasurer's  receipts  for  taxes  paid  by  the  plaintiff. 

Held,  also,  that  the  defendant's  possession  was  not  adverse  to  the  plaintiff. 

Same. — Defence. — Fraud. — It  was  not  a  sufficient  answer  in  such  case  to 
allege  that  the  plaintiff,  in  taking  such  conveyance  from  A.,  had  intended 
to  defraud  the  defendant,  such  answer  alleging  also  that  the  plaintiff  had 
paid  such  purchase-money  at  the  defendant's  request. 

Same. — Abandonment  of  Lien. — It  was  not  sufficient  to  answer  in  such  ac- 
tion, alleging  acts  indicating  an  abandonment  by  the  plaintiff  of  his  lien, 
for  he  held  the  legal  title,  and  not  a  mere  naked  lien,  as  security  for  repay- 
ment. 
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Sahb — Siatuie  of  Frauds.'^Ckmiraet  not  to  be  Performed  wiihin  a  Vear,^^ 
The  dth  clause  of  section  1  of  the  statute  of  frauds,  relating  to  parol  con- 
tracts not  to  be  performed  within  a  year,  does  not  apply  to  contracts  for 
the  sale  of  real  estate. 

Samr. — Cbunier'Claim.^E9idemee,-k  paragraph  of  answer  alleged  the  plain- 
tiflTs  denial  of  any  title  in  the  defendant,  his  sale  and  conveyance  of  the 
same  to  B ,  the  bringing  of  a  suit  by  the  bitter  against  the  defendant,  and 
that  the  latter  had  been  put  to  great  ezponi^e  in  defeating  that  suit. 

HeUL  on  demurrer,  that  such  facts  constitute  no  basis  for  a    counter-claim. 

Held,  also,  the  defendant  having  put  in  evidence  such  deed  of  convey, 
ance  by  the  plaintiff  to  B.,  that  it  was  competent  to  put  in  evidenoe  B.'« 
reconveyance  to  the  plaintiff! 

From  the  Elkhart  Circuit  Court. 

J.  D.  Osboitie  and  JE.  G.  Herr^  for  appellant. 
J.  H.  Baker  and  J.  A.  S.  Mitchell,  for  appellee. 

Howe,  J. — In  this  action  the  appellee  sued  the  appellant 
and  Mrs.  Samuel  Cole,  "  whose  first  name  is  otherwise  un- 
known to  plaintiff,"  in  a  complaint  of  two  paragraphs.  In 
the  first  paragraph  of  his  complaint  the  appellee  alleged, 
in  substance,  that  on  or  about  the  3d  day  of  July,  1868, 
one  Alvah  Benedict,  a  citizen  and  resident  of  Monroe 
county,  New  York,  was  the  owner  in  fee-simple  of  the  real 
estate  in  Elkhart  county,  Indiana,  described  as  the  west 
half  of  the  north-east  quarter  and  the  east  half  of  the  north- 
west quarter,  and  the  south-west  quarter  of  the  north-west 
quarter,  of  section  26,  in  township  88  north,  of  range  7, 
containing  two  hundred  acres,  more  or  less ;  that,  on  said 
last  named  day,  the  appellant,  Samuel  Cole,  entered  into 
an  oral  contract  with  said  Alvah  Benedict,  for  the  purchase 
of  said  real  estate;  that,  by  the  terms  of  said  purchase,  the 
appellant  agreed  to  pay  for  said  real  estate  the  sum  of  two 
thousand  dollars,  but  the  time  of  payment  was  not  definite- 
ly fixed,  except  that  said  appellant  agreed  to  pay  interest 
on  said  purchase-money  at  the  rate  of  seven  per  cent,  per 
annum,  until  it  should  be  paid ;  and  it  was  agreed,  that 
when  said  sum  was  fully  paid,  the  said  Benedict  would 
make  him,  the  appellant,  a  deed  of  conveyance  for  said 
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land,  said  Beuedict  meanwhile  holding  the  title  as  security ; 
that,  at  the  time  of  making  said  contract,  the  appellant  and 
said  Benedict  both  resided  in  Monroe  county.  New  York; 
that,  after  said  contract  was  made,  the  appellant,  with  his 
family,  moved  to  this  State  and  was  put  in  possession  of 
said  real  estate  by  said  Benedict,  and  made  some  improve- 
ments thereon;  that  in  June,  1865,  the  said  Benedict,  still 
holding  the  legal  title  to  said  real  estate,  and  the  appellant 
having  failed  to  pay  any  part  of  said  purchase-money, 
came  from  his  residence  in  New  York  to  this  State,  and 
demanded  of  the  appellant  payment  of  the  purchase-money 
due  on  saiil  real  estate,  in  pursuance  of  said  contract,  and 
offered,  on  the  receipt  of  such  payment,  to  make  a  deed 
of  said  real  estate  to  the  appellant ;  that,  the  appellant  fail- 
ing rand  refusing  to  pay  for  said  real  estate,  the  said  Bene- 
dict was  about  to  institute  proceedings  to  eject  him  there- 
from; that  thereupon  the  appellant  requested  the 
appellee  to  pay  said  Benedict  the  amount  of  said 
purchase-money  and  interest,  due  under  said  con- 
tract of  purchase,  and  give  the  appellant  further 
time  to  pay  for  said  farm;  that,  being  so  requested 
by  the  appellant  to  pay  the  said  purchase-money  of  said 
farm  to  said  Benedict,  and  extend  the  time  of  payment  to 
the  appellant,  at  his  request,  and  for  the  purpose  of  giv- 
ing him  further  time  to  pay  for  said  farm,  the  appellee 
paid  to  said  Benedict  the  sum  of  twenty-five  hundred 
dollars  for  said  farm  ;  that,  at  the  time  the  appellee  paid 
said  sum  of  money,  he  took  and  received  from  said 
Benedict  a  deed  of  conveyance  to  himself,  in  fee-simple, 
of  said  real  estate,  upon  no  otber  agreement  between 
him  and  the  appellant  than  that  he  should  hold  said  land 
as  security,  until  the  appellant  should  pay  him  the  amount 
of  said  purchase-money,  and  the  appellee  agreed  to  hold 
the  legal  title  to  said  land,  as  such  security ;  that,  ever 
since    said    last    named    day,  the  appellant  had  contin- 
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uously  resided  on  said  land,  and  enjoyed  the  rents  and 
profits  thereof,  having  paid  the  appellee,  from  time  to 
time  during  ten  yeara,  about  two  hundred  and  fifty  dol- 
lars as  interest  on  the  purchase-price  of  said  farm ; 
that,  after  the  appellee  paid  for  said  .land  and  received 
a  conveyance  thereof  as  aforesaid,  it  was  agreed  between 
him  and  the  appellant,  that,  as  soon  as  the  appellant 
should  make  him  a  reasonable  payment  on  the  purchase- 
price  of  said  farm,  agreed  on  between  him  and  said 
Benedict,  and  secure  the  residue  by  notes  bearing  inter- 
est and  secured  by  mortgage,  he  would  convey  the  title 
of  said  land  to  the  appellant,  and  that,  until  such  pay- 
ment was  made,  the  appellee  should  hold  such  title  as 
a  security  for  the  purchase-price  of  said  land ;  that,  not- 
withstanding his  said  agreement,  the  appellant  failed  and 
refused  to  pay  any  part  of  said  purchase-money ;  that  on 

the  —  day  of ,  18 — ,  the  appellee  conveyed  said  real 

estate  to  one  William  I.  Church,  who  afterward  brought 
suit  against  the  appellant  to  recover  said  land ;  that  in 
said  suit  it  was  determined  and  adjudged,  on  due  pro- 
ceedings had,  in  and  by  a  court  of  competent  jurisdiction, 
that  the  deed  which  the  appellant  took  from  said  Bene- 
dict did  not  vest  him  with  an  absolute  title  to  the  land, 
but  that  it  was  in  the  nature  of  a  security  for  the  un- 
paid purchase-money ;  that  thereupon,  the  said  Church 
having  recpnveyed  to  the  appellee  the  said  real  estate, 
the  appellee,  on  the  16th  day  of  November,  1871,  brought 
suit  to  foreclose  his  lien  for  purchase-money,  against 
the  appellant,  and  to  recover  the  money  so  paid  by 
him  to  said  Benedict ;  that  at  the  January  term,  187S, 
of  the  said  Elkhart  Circuit  Court,  upon  due  proceedings  had 
in  said  suit,  the  appellee  recovered  judgment  against  the  ap- 
pellant for  the  amount  of  said  purchase-money  so  ad- 
vanced by  him,  with  interest  thereon,  which  said  judg- 
ment was,  on  appeal   to  the   Supreme   Court,   reversed 
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for  error  in  the  record  thereof;  that  a  reasonable  time  for 
the  payment  of  said  money  having  elapsed,  and  the  said 
purchase-money   and    interest,    so    due   the    appellee  as 
aforesaid,  i*emaiuing  wholly  unpaid,on  the  —  day  of  October, 
1875,  the  appellee  tendered  the  appellant  a  deed  of  convey* 
auce  for  said  land,  with  full  covenants  of  warranty,  which 
deed  he  brought  into  court  and  offered  to  deliver  to  the  appeU 
lant ;  that,  at  the  same  time,  the  appellee  demanded  of  the 
appellant  payment  of  the  purchase-money  so  agreed  to  be 
paid  to  him,  with  the  interest  due  thereon,  requesting  the 
appellant  to  make  the  payments  to  suit   himself,  securing 
them  by  his  notes  and  mortgage  on  said   land,  or  in   any 
other  way  he  might  elect;    that  the  appellant  wholly 
refused   to  pay  or  secure  the  payment  of  said  purchase* 
money  to  the  appellee,  and   denied  that  he   was   in  any 
manner  liable  to  pay  the  same ;  that,  notwithstanding  the 
appellant  claimed  to  be  the  owner  of  said  real  estate,  and 
remained  in  the  possession  and   enjoyment  thereof,  yet  he 
failed,  refused  and  neglected  to  pay  the  taxes  thereon ; 
that  said  land  stood  in  appellee's   name  for  taxation,  and 
the  taxes  assessed  thereon  were  charged  against  him,  and 
to  prevent  the  sale  of  his  personal  property  therefor,  and 
to  protect  his  lien  on  said   land  for  the  payment  of  the 
money  so  owing  to  him  by  the  appellant,  the  appellee  was 
compelled  to  and  did  pay  the  taxes  assessed  thereon  from 
1864  to  1871,  both  inclusive,  amounting  in    the  aggregate 
to  the  sum  of  $256.69,  and  for  the  repayment  of  said  taxes, 
with  interest  thereon,  the   appellee  claimed  that  he   was 
entitled  to  a  lien  on   said  land ;  that,  prior  to  the  com- 
mencement of  this  suit,  the  appellee  demanded  the   repay* 
ment  to  him  of  said  taxes,  which   the  appellant  refused ; 
that     there      was      due    and    owing    to    the    appellee, 
from  the  appellant,  on  account  of   the  purchase-price   of 
said    farm,    and    for    taxes    and    interest    accrued,    tbe 
sum     of    four     thousand     dollars;    and      the    appellee 
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made  Mrs.  Samuel  Cole  a  party  to  this  suit,  to 
bar  any  right  or  interest  which  she  has  had,  or  might 
have,  in  and  to  said  land,  as  the  appellant's  wife.  The  prem- 
ises considered,  the  appellee  prayed  the  court  to  ascer- 
tain the  amount  due  him  from  the  appellant,  and  to  order 
and  adjudge  that  the  same  be  paid  to  him  in  such  sums  as 
shall  be  agreeable  to  equity  and  good  conscience,  and  to 
order  and  adjudge  that  the  said  several  sums  of  money,  so 
to  be  paid  as  aforesaid,  shall  constitute  an  equitable  lien 
on  said  land,  and  that,  in  default  of  the  payment  thereof, 
the  equity  of  redemption  of  the  appellant,  and  of  his  said 
wife,  be  forever  barred  and  foreclosed,  and  that,  upon  de- 
fault of  payment  of  said  sums,  on  such  terms  as  the  court 
may  fix,  the  said  real  estate  shall  be  sold  to  pay  said  debt, 
and  for  all  other  proper  relief. 

The  second  paragraph  of  the  complaint  states  substan- 
tially the  same  cause  of  action  against  the  appellant  and 
his  wife,  as  the  one  stated  in  the  first  paragraph  ;  and  the 
only  material  difference  between  the  two  paragraphs,  so 
far  as  we  have  discovered,  is,  that  the  second  paragraph 
omits  the  allegations  in  the  first  paragraph,  in  regard  to 
the  appellee's  conveyance  of  the  real  estate  in  controversy 
to  said  William  I,  Church, — the  suit  of  said  Church  for 
the  recovery  of  said  land  and  his  failure  therein,  and  his 
reconveyance  of  said  land  to  the  appellee, —  and  the  first 
suit  of  the  appellee  against  the  appellant,  his  recovery  of 
judgment  therein,  and  the  reversal  of  such  judgment,  on 
appeal  to  this  court. 

To  the  appellee's  complaint,  the  appellant  answered  in 
twelve  paragraphs,  in  each  of  which  he  stated  affirmative 
matter,  by  way  of  defence.  The  appellee's  demurrers  to 
each  of  the  second,  third,  fourth,  fifth,  seventh,  eighth, 
ninth  and  eleventh  paragraphs  of  said  answer,  for  the  want 
of  sufficient  facts  therein  respectively  to  constitute  a  defence 
to  his  action,  were  severally  sustained  by  the  court,  and  to 
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each  of  these  decisions  the  appellant  excepted.  To  the 
first,  sixth,  tenth  and  twelfth  paragraphs  of  said  answer, 
the  appellee  replied  by  a  general  denial. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  xnade  for  the  appellee  and  against  the  appellant,  on 
account  of  the  purchase-money  of  the  real  estate  in  con- 
troversy, for  the  sum  of  three  thousand  six  hundred  and  two 
dollars  and  ninety-five  cents,  and  on  account  of  the 
taxes  paid  by  the  appellee  on  said  land  for  the  further  sum 
of  two  hundred  and  fifty-four  dollars  and  sixty-five  cents, 
making  the  total  sum  of  three  thousand  eight  hundred 
and  fifty-seven  dollars  and  sixty  cents  found  due  the  ap- 
pellee from  the  appellant.  A  motion  by  the  appellant  for 
a  new  trial  having  been  overruled,  and  his  exception  en- 
tered to  this  ruling,  the  court  rendered  judgment  on  its 
finding,  as  prayed  for  in  appellee's  complaint,  from  which 
judgment  this  appeal  is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned  as  errors,  that 
neither  paragraph  of  the  appellee's  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action,  and  further,  that 
the  circuit  court  erred  in  each  of  its  decisions  adverse  to 
the  appellant.  Without  stating  in  detail  these  several 
alleged  errors,  we  will  consider  and  decide  the  various 
questions  arising  thereunder,  in  the  same  order  in  which 
the  appellant's  learned  counsel  have  presented  and  dis- 
cussed the  same,  in  their  able  and  exhaustive  brief  of 
this  cause. 

The  firet  point  made  by  counsel,  in  argument,  is, 
that  the  facts  stated  in  the  first  paragraph  of  the 
appellee's  complaint  were  not  sufficient  to  constitute  a 
cause  of  action  in  his  favor  and  against  the  appellant. 
It  will  be  observed,  from  our  statement  of  this  case,  that 
the  appellant  did  not  question  the  sufficiency  of  the  com- 
plaint, or  of  either  paragraph  thereof,  in  the  circuit  court, 
either  by   a  demurrer   for  the  want  of  facts,   or  by  a 
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motion  in  arrest  of  judgment;  but  He  has  presented  hia 
objections  to  the  sufficiency,  not  of  the  complaint,  but 
of  each  paragraph  thereof  separately,  for  the  first  time,  ' 
by  his  assignment  of  errors  in  this  court.  In  section  54 
of  the  practice  act,  it  is  provided  that  the  objection  to  a 
oomplaint,  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  is  not  waived  by  the  defendant's 
failure  to  demur  thereto ;  and,  therefore,  this  objection 
may  be  assigned  as  error,  for  the  first  time,  on  appeal,  in 
this  court.  Such  an  assignment  of  error,  however,  under 
the  decisions  of  this  court,  calls  in  question  the  sufficiency 
of  the  complaint,  as  an  entirety,  and  not  of  each  sep* 
arate  paragraph  thereof.  Miller  v.  Billingsh/y  41  Ind. 
489 ;  and  Caress  v.  Foster,  62  Ind.  145. 

In  the  case  at  bar,  the  appellant  separately  assigned  as 
error,  as  to  each  of  the  paragraphs  of  the  complaint,  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  * 
action.  This  assignment  of  error  is  informal,  but,  as  it 
applies  to  each  and  both  of  the  paragraphs  of  the  com- 
plaint, it  is  fairly  equivalent,  we  think,  to  an  assignment 
that  the  complaint  itself,  as  an  entirety,  did  not  state 
sufficient  facts  to  constitute  a  cause  of  action.  The  errors 
assigned  as  to  the  insufficiency  of  the  several  paragraphs 
of  the  complaint  will  not  be  available  for  the  reversal 
of  the  judgment  below,  if  either  one  of  the  paragraphs 
has  stated  facts  sufficient  to  constitute  a  cause  of  action. 
This  view  of  the  eftect  of  these  alleged  errors,  we  think, 
is  fully  sustained  by  the  decisions  of  this  court. 

With  this  prefatory  statement  in  regard  to  what  we 
consider  as  the  legal  effect  of  the  appellant's  assign- 
ments, in  this  court,  as  errors,  of  the  insufficiency  of  the 
facts  in  each  of  the  two  paragraphs  of  the  complaint  to 
constitute  a  cause  of  action,  we  proceed  now  to  the 
consideration  of  the  objections  urged  by  his  counsel  to  the 
first  of  said  paragraphs.    It  is  insisted  by  the  appellant's 
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counsel,  that  the  first  paragraph  of  the  appellee's  com- 
plaint was  bad,  because  it  "  affirmatively  appears  "  therein, 
as  counsel  say,  that  the  appellee's  cause  of  action  "  was 
within  the  statute  of  limitations,  and  that  none  of 
the  exceptions  in  the  statute  existed."  We  have  given  a 
full  summary  of  the  facts  alleged  in  the  first  paragraph  of 
the  complaint,  and  almost  in  the  exact  language  used 
therein ;  and  it  will  be  readily  seen  therefrom,  as  it  seems 
to  us,  that  the  appellant's  counsel  have  widely  mistaken, 
inisapprehended  or  misconstrued  the  force  and  effect  of  the 
averments  of  said  paragraph.     It  certainly  did  not  appear 

•  from  any  of  the  allegations  of  the  first  paragraph  of  the 
complaint,  that  the  money,  for  the  recovery  of  which  the 
appellee  sued  in  this  action,  had  become  due  and  payable 

.  until  he,  as  alleged,  on  the  —  day  of  October,  1875,  ten- 
dered the  appellant  a  deed  of  conveyance  of  the  real  estate 
described  in  said  paragraph,  and,  at  the  same  time,  de- 
manded payment  of  the  money  sued  for.  It  was  <jlearly 
averred  in  said  paragraph,  that  the  money  owing  by  the 
appellant,  and  sued  for  therein,  was  not  made  payable  at 
any  fixed  or  certain  time,  and,  therefore,  it  was  payable 
only  on  demand.  Where  money  is  payable  on  demand^  it 
will  not  become  due  until  payment  is  demanded,  and  until 
it  is  due  an  action  will  not  lie  for  its  recovery.  The  statute 
of  limitations  will  not  begin  to  run  until  the  cause  of  action 
has  accrued ;  and  the  law  is  settled  that,  where  an  action 
can  not  be  maintained  until  a  demand  has  been  made,  the 
statute  will  not  commence  to  run  before  such  demand  is 
made.  Atherton  v.  WUliamSy  19  Ind.  105  ;  Lynch  v.  Jennings^ 
43  Ind.  276. 

In  this  case,  therefore,  the  cause  of  action  stated  in  the 
first  paragraph  of  appellee's  complaint,  upon  the  facts  set 
forth  therein,  did  not  accrue  until,  on  the  —  day  of  Octo- 
ber, 1875,  he  tendered  the  appellant  a  deed  and  demanded 
payment  of  the  money  sued  for.      It  appears  from  the 
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record  that  this  action  was  commenced  by  the  appeUee  on 
the  3d  day  of  January,  1876,  or  about  three  months  after 
his  said  cause  of  action  had  accrued  in  the  manner  afore- 
said; and,  therefore,  it  does  not  appear  that  his  cause  of 
action  was  within  the  statute  of  limitations.  In  the  case 
of  Cole  V.  Wright,  50  Ind.  296,  which  was  a  former  suit 
between  the  parties  to  the  record  of  the  cause  now  before 
us,  growing  out  of  the  same  transactions  stated  and  set 
forth  in  said  first  paragraph  of  the  complaint,  it  was  ex- 
pressly decided  by  this  court,  that  the  appellee  could  not 
bring  an  action  for  the  recovery  of  the  money  sued  for, 
without  having  executed,  or  offered  to  execute,  to  the  appel- 
lant a  conveyance  of  the  real  estate  described  in  said  para- 
graph. Certainly,  the  statute  of  limitations  would  not  oper- 
ate against  the  appellee's  cause  of  action,  until  he  could  bring 
and  maintain  a  suit  therefor  in  the  proper  tribunal.  An- 
gell  on  Limitations,  sec.  42. 

The  appellant's  counsel  also  object,  in  argument,  to  the 
sufficiency  of  the  facts  stated  in  the  first  paragraph  of  the 
complaint  to  constitute  a  cause  of  action,  upon  another 
ground.  A  copy  of  the  deed  from  Alvah  Benedict  to  the 
appellee,  mentioned  in  said  paragraph,  was  filed  therewith; 
and  counsel  say  that  this  copy  showed  affirmatively,  that 
the  deed  was  "  void  as  to  the  appellant,  because  it  was 
executed  in  the  State  of  New  York  and  was  acknowledged 
before  a  commissioner  of*  deeds,  and  no  seal  was  attach- 
ed to  the  acknowledgment."  This  objection  is  not  well 
taken.  The  deed  was  not  void  as  to  the  appellant,  because 
of  the  facts  stated.  A  deed  is  valid  without  any  acknowl- 
edgment, as  to  the  parties  thereto ;  and,  as  to  other  par- 
ties who  have  notice  or  knowledge  of  its  execution,  it  is 
certainly  not  void  merely  for  the  want  of  its  acknowledg- 
ment, or  because  of  a  defective  certificate  of  acknowledg- 
ment. Hubble  V.  Wright,  23  Ind.  322.  In  this  case  it  was 
alleged  in  the  first  paragraph  of  the  complaint,  that  the 
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deed  from  Benedict  to  the  appellee  was  executed  at  the 
appellant's  request,  and  upon  bis  agreement  that  he  would 
thereafter  pay  the  appellee  the  purchase-mpney  for  the 
land  described  in  said  deed.  It  is  clear,  therefore,  that  the 
appellant  bad  full  knowledge  of  the  execution  and  exist- 
ence of  said  deed. 

The  copy  of  the  deed  from  Benedict  to  the  appellee, 
filed  with  the  first  paragraph  of  the  complaint,  is  appar- 
ently a  copy  of  the  record  of  said  deed,  as  the  same  was 
recorded  in  the  recorder's  office  of  Elkhart  county.  The 
deed  was  acknowledged  by  Benedict,  as  the  copy  showed, 
before  a  commissioner  of  deeds  in  the  State  of  New  York; 
and  the  copy  failed  to  show  that  the  commissioner  had 
affixed  his  official  seal  to  his  certificate  of  the  acknowledg- 
ment of  said  deed.  It  is  claimed  by  the  appellant's  coun- 
sel, as  we  understand  their  objection,  that,  as  no  official 
seal  was  attached  to  the  acknowledgment,  the  deed  was 
not  legally  admitted  to  record  in  the  recorder's  office  of 
said  county,  and  that  the  copy  of  such  illegal  record  of  said 
deed  was  void  as  to  the  appellant.  It  is  a  sufficient  answer, 
we  think,  to  this  view  of  the  objection  of  counsel  to  the 
validity  of  said  deed  and  the  record  thereof,  to  say  that  the 
Legislature  of  this  State,  by  an  act  approved  March  4th, 
1875,  expressly  legalized  such  acknowledgment  of  said 
deed,  and  the  record  thereof,  and  the  same  were  "declared 
to  be  valid  and  effectual  to  all  intents  and  purposes."  Acts 
1875,  Reg.  Sess.,  p.  61 ;    Steeple  v.  Downing^  60  Ind.  478. 

We  are  of  the  opinion,  therefore,  that  the  first  paragraph 
of  the  complaint  stated  facts  sufficient  to  constitute  a 
cause  of  action  ;  and,  having  reached  this  conclusion,  we 
need  not  consider  the  sufficiency  of  the  facts  stated  in  the 
second  paragraph  of  the  complaint.  For  the  errors 
assigned  by  the  appellant  in  this  court,  as  we  have  already 
said,  question  the  sufficiency  of  the  entire  complaint,  and 
not  of   each  separate  paragraph  thereof;  and,  if  either 
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paragraph  is  sufficient,  the  complaint  must  be  held  good, 
whether  the  facts  stated  in  the  other  paragraph  were  or 
were  not  sufficient  to  constitute  a  cause  of  action. 

It  is  claimed  by  the  appellant's  counsel,  that  the  court 
erred  in  sustaining  a  demurrer  to  the  second  paragraph  of 
the  answer.  In  this  paragraph,  for  a  defence  to  so  much 
of  the  complaint  as  claimed  a  lien  upon  the  land  described 
therein  by  virtue  of  the  deed  executed  by  Benedict  to  the 
appellee,  or  by  virtue  of  the  alleged  payment  of  money 
by  the  appellee  to  Benedict,  the  appellant  averred,  that,  at 
the  time  such  deed  was  so  executed,  the  said  land  was  of 
the  value  of  six  thousand  dollars,  and  the  debt  then  owing 
to  said  BeneXlict  was  but  $2,300,  which  the  appellee  agreed 
to  pay  for  the  appellant;  and  the  said  deed  was  so  taken 
and  received  by  the  appellee,  with  intent  thereby  to 
obtain  the  absolute  title  and  ownership  of  said  land  to 
himself,  in  violation  of  said  agreement,  and  to  cheat  and 
defraud  the  appellant ;  and  he  denied  that  there  was  ever 
any  agreement  or  understanding  whatever  between  them, 
that  the  appellee  should  take  or  hold  such  deed  and  the 
title  to  said  land  in  his  own  name,  for  any  purpose  what- 
ever, and  he  denied  that  he  ever  requested  the  appellee  to 
purchase  said  Benedict's  right  and  interest  in  said  land. 
Wherefore,  etc. 

It  is  certain,  we  think,  that  no  error  was  committed  by 
the  court  in  sustaining  the  appellee's  demurrer  to  this 
paragraph  of  answer ;  for  it  is  very  evident  that  the 
paragraph  is  imperfect  and  incomplete  in  its  allegations  of 
fact.  The  appellant  alleged,  in  said  paragraph,  that  the 
act  of  the  appellee,  in  taking  and  receiving  from  Benedict 
a  deed  to  himself  of  the  land  in  controversy,  was  in 
violation  of  some  agreement,  but  of  what  agreement, 
or  what  its  terms  and  conditions  were,  he 
did  not  allege.  The  only  agreement  of  the 
appellee,  mentioned  in  said    paragraph    of   answer,  was 
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his  alleged  agreement  to  pay  for  the  appellant  the  sam 
of  money  then  owing  by  him  to  said  Benedict ;  and, 
surely,  the  appellee's  act  in  taking  and  .  receiving  duch 
deed  from  Benedict  was  not  in  violation  of  this  agree- 
ment. It  seems  to  us,  that  the  facts  alleged  in  this  second 
paragraph  of  answer  were  wholly  insufficient  to  constitute 
a  valid  defence,  to  the  cause  of  action  stated  and*  set  forth 
in  appellee's  complaint. 

Appellant's  counsel  also  insist,  in    argument,   that  the 
court  erred  in  sustaining  the  appellee's  demurrers,  for  the 
want  of  facts,  to  the  fourth,   fifth  and  ninth   paragraphs 
of  answer.    These  paragraphs  of  the  answer,  and  the  rulings 
of  the  court  thereon,  and  the  questions  thereby  presented 
for  our  decision,  are  discussed  together    by  counsel  for 
both    parties,   and  we  will   consider   them   in   the  same 
manner.    In    each    of  these    paragraphs,  the    appellant 
stated  facts,  by  way  of  defence,  to  so  much   only  of  the 
appellee's  complaint  as  claimed  a  lien  upon  the  land  de- 
scribed therein.     Thus,  in  the  fourth  paragraph,  it  was  al- 
leged, that,  longbefore  the  commencement  of  this  action,  and 
before  any  default  on  the  part  of  the  appellant,  the  appellee 
^'  voluntarily  abandoned,  and  gave  up  and  surrendered  his 
said  alleged   lien  upon   said   land,  and  all  claim  of  a  lien 
thereon,  arising  out  of  or  by  reason  of  such  deed  or  pay- 
ment, so  alleged  in  said  complaint."     In  the  fifth   para- 
graph the  appellant  averred,  that  the  appellee  claimed  to 
be  the  absolute  owner  of  the  land  under  his  deed  from  Ben- 
edict, and  sold  the  same  for  five  thousand  dollars  to  one 
Church,  and  received  payment  therefor,  with  the  intent  to 
cheat  and   defraud  the   appellant;    that   the  deed   from 
Church,  reconveying  the  land  to  the  appellee,  was  cham- 
pertous  and  void,  because  the  appellant  was  at   the   time 
in  the  possession  of  and  claiminor  title  to  said   land ;  and 
so  the  appellant  said  that  "said  pretended   lien,  if  any 
ever  existed,  became  and  was  wholly  extinguished  and 
lost." 
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And,  in  the  ninth  paragraph  of  his  answer,  the  appel- 
lant alleged,  that,  long  after  all  the  items  of  alleged  in- 
debtedness, set  forth  in  the  complaint,  had  accrued  to  the 
appellee,  he  repudiated  the  said  alleged  contract,  and 
wholly  abandoned  all  claim  to  the  said  alleged  indebted- 
ness, and  before  and  without  any  default  on  the  appel- 
lant's part,  and  upon  his  offer  to  pay  the  appellee  the  sum 
of  five  hundred  dollars  upon  said  contract  and  indebt* 
edness,  and  his  tender  of  the  money,  the  appellee  wholly 
refused  to  receive  the  said  money,  or  any  money  what- 
ever, upon  the  ground  that  no  such  contract  or  indebted- 
ness existed  between  them  or  had  ever  existed,  and  that 
he,  the  appellee,  bought  the  land  of  Benedict  with  his 
own  money  and  for  himself,  and  that  he  had  sold  it,  as  he 
had  the  right  to  do,  to  said  William  I.  Church. 

In  considering  the  sufficiency  of  each  of  these  paragraphs 
of  the  appellant's  answer,  it  must  be  borne  in  mind  that 
the  appellee  occupied  precisely  the  same  position,  in  rela- 
tion to  the  appellant  and  the  land  in  controversy,  that 
Benedict  would  have  done,  if  he  had  not  conveyed  such 
land  to  the  appellee.  This  point  was  expressly  decided  by 
this  court  in  the  former  suit  between  the  appellee  and  the 
appellant,  in  relation  to  the  same  land,  and  founded  on 
substantially  the  same  facts,  and,  therefore,  it  must  be 
regarded  as  the  law  of  this  case.  Cole  v.  Wright^  supra. 
Under  and  by  virtue  of  Benedict's  deed  to  him,  the  appellee 
became  vested  with  the  absolute  title  to  the  land,  subject 
only  to  the  appellant's  equitable  interest  therein,  under 
his  contract  with  Benedict  for  the  purchase  thereof.  In 
other  words,  upon  and  after  the  execution  of  said  deed  to 
him,  the  appellee  occupied  the  position  which  Benedict 
had  theretofore  occupied  under  said  contract,  and  sustained 
toward  the  appellant  the  relation  of  a  vendor  to  his  vendee. 
The  appellant  could  enforce  his  said  contract  of  purchase 
against  the  appellee,  in  the  same  manner  and  upon  the 
Vol.  LXX.— 18 
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same  terms  as  he  might  have  done  against  Benedict,  if  such 
deed  had  not  been  executed;  and,  on  the  other  hand,  the 
appellee  could  enforce  such  contract  against  the  appellant, 
precisely  as  Benedict  might  have  done,  if  he  had  remained 
the  owner  of  the  land.  In  legal  effect,  under  and  by  force 
of  his  deed  from  Benedict,  the  appellee  became  the  abso- 
lute owner  in  fee-simple  of  the  laud,  and  the  vendor,  in  a 
parol  contract  for  the  sale  thereof,  to  the  appellant  as  his 
vendee.  This  was  the  case  made  by  the  appellee,  in  his 
complaint  against  the  appellant. 

In  each  of  the  fourth,  fifth  and  ninth  paragraphs  of  his 
answer,  the  substance  of  which  we  have  given,  the  appel- 
lant has  evidently  proceeded  upon  the  theory,  that  Bene- 
dict and  his  grantee,  the  appellee,  had  retained  a  mere 
naked  lien  upon  the  land  as  a  security  for  the  unpaid  pur- 
chase-money thereof,  for  the  recovery  of  which  this  action 
was  brought.  It  is  evident,  however,  from  the  allegations 
of  the  complaint,  that  the  land  itself  and  the  absolute  title 
thereto,  and  not  a  mere  lien  thereon,  were  reserved  by 
Benedict  and  by  him  conveyed  to  and  held  by  the  ap- 
pellee, as  a  security  for  the  purchase-money  owing  by  the 
appellant  and  unpaid,  under  his  contract  of  purchase. 
Here  lie  the  defects,  as  it  seems  to  us,  in  each  of  the  para- 
graphs, now  under  consideration,  of  the  appellant's  answer: 
they  do  not  meet,  and  are  not  responsive  to,  the  case  made 
by  the  appellee's  complaint.  It  is  said  in  argument,  by 
the  appellant's  counsel,  that  these  paragraphs  of  answer 
were  intended  to  defeat  the  lien  created  by  the  deed  from 
Benedict  to  the  appellee.  But,  under  the  allegations  of 
the  complaint^  Benedict's  deed  to  the  appellee  did  not 
create  a  lien  on  the  land ;  it  conveyed  the  land  itself,  in 
fee-simple,  to  the  appellee,  subject  to  the  equitable  in- 
terest of  the  appellant  therein,  under  his  parol  contract  of 
purchiise.  This  suit  was  commenced  by  the  appellee,  as 
the  grantee  of  Benedict,  to  enforce  the  specific  perform- 
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ance  of  the  appellant's  contract  of  purchase  ;  and  to  such 
aeuit,  for  such  a  purpose,  it  surely  was  no  defence,  by  or 
on  behalf  of  the  appellant,  to  say  that  the  appellee 
had  voluntarily  abandoned  and  surrendered  his  lien  on  the 
land,  or  that  by  reason  of  the  conveyance  of  his  land  to 
Church,  and  the  latter's  conveyance  thereof  back  to  the 
appellee,  the  lien  on  the  land  was  extinguished  and  lost, 
or  that,  before  the  commencement  of  this  suit,  the  ap- 
pellee had  mistaken  his  rights  and  remedy,  and,  repudi- 
ating the  appellant's  contract  of  purchase,  had  claimed  to 
be,  as  he  was,  the  owner  of  such  land,  and  to  have  the 
right  to  sell  the  same,  at  his  pleasure. 

For  the  reasons  given,  we  are  clearly  of  the  opinion, 
that  the  court  did  not  err  in  sustaining  the  appellee's 
demurrers  to  either  the  fourth,  fifth  or  ninth  paragraphs 
of  the  appellant's  answer. 

The  appellant  alleged,  in  substance,  in  the  seventh  para- 
graph of  his  answer,  by  way  of  defence  to  the  second 
paragraph  of  the  complaint,  "  that  the  several  causes  of 
action  and  each  of  them,  and  each  and  every  item  of  in-r 
debtedness,  in  the  said  second  paragraph  of  complaint 
mentioned  and  alleged,  did  not  accrue  to  the  plaintifi',  nor 
to  said  Benedict,  within  six  years  next  preceding  the  be- 
ginning of  this  action.    Wherefore,"  etc. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
sued  the  appellant,  as  we  have  seen,  to  enforce  the  spe- 
cific performance  by  him  of  his  parol  contract  for  the 
purchase  of  the  land  in  controversy,  from  Benedict,  be- 
fore the  latter  conveyed  such  land  to  the  appellee.  By 
the  terms  of  said  contract  of  purchase,  as  stated  in  said 
paragraph  of  complaint,  no  time  was  fixed  for  the  pay- 
ment of  the  purchase-money,  and,  therefore,  it  was  pay- 
able on  demand.  It  was  alleged,  in  said  paragraph,  that 
on  the  —  day  of  October,  1875,  the  appellee  tendered  the 
appellant  a  deed  of  such  land,  under  the  terms  of  said 
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contract,  and  demanded  payment  of  the  unpaid  pnrcbase- 
money,  which  was  by  him  refused.  The  money  sued  for, 
therefore,  did  not  become  due  under  the  allegations  of  the 
second  paragraph  of  the  complaint,  until  in  October,  1875; 
and  the  record  of  this  cause  shows  that  the  suit  was  com- 
menced on  the  3d  day  of  January,  1876,  or  about  three 
months  only  after  the  appellee's  cause  of  action,  as  stated 
in  said  paragraph,  had  accrued.  We  have  set  out  the 
substance  of  the  seventh  paragraph  of  the  answer,  and  it 
will  be  seen  therefrom,  that  the  appellant  did  not  contro- 
vert therein,  but  virtually  admitted,  any  and  all  of  the 
facts  alleged  in  the  second  para^^raph  of  the  appellee's 
complaint.  It  seems  to  us,  therefore,  that  the  seventh 
paragraph  of  the  answer  was  clearly  insufficient,  on  the 
appellee's  demurrer  thereto  for  the  want  of  facts,  in  this, 
that  it  did  not  controvert  any  of  the  facts  alleged  in  the 
second  paragraph  of  the  complaint.  Nicholson  v.  Cartas^ 
59  Ind.  39 ;  Caress  v.  Foster,  62  Ind.  145 ;  Alhert  v.  The 
State^  ex  reL,  65   Ind.  413  ;  JEarle  v.  Peterson,  67  Ind.  508. 

In  the  eighth  paragraph  of  his  answer,  the  appellant 
alleged,  in  substance,  that  the  money  so  paid  to  said  Ben- 
edict by  the  appellee  was  so  paid  under  and  by  virtue 
of  a  sp9cial  agreement  between  the  appellee  and  the 
appellant,  and  that,  by  the  terms  of  such  agreement, 
the  said  money  was  not  to  be  paid,  and  the  said  agree- 
ment was  not  to  be  performed,  within  one  year  from 
the  time  of  the  making  thereof,  and  the  same  was  not 
in  writing,  nor  any  memorandum  thereof  signed  by  the 
appellant  or  by  any  one  thereunto  by  him  authorized. 
Wherefore  the  appellant  said  that  the  appellee  ought  not 
to  recover,  etc. 

It  is  manifest,  from  the  allegations  of  this  para- 
graph of  his  answer,  that  the  appellant  therein  in- 
tended to  rely  upon  the  provisions  of  the  fifth  clause  of 
the  1st  section  of  the  statute  of  frauds,  as  a  defence  to  this 
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action.  This  fifth  clause  of  section  1  of  the  statute  of 
frauds,  in  efiect,  provides  that  no  action  shall  be  brought 
"  apon  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof,  unless  the  *  *  *  ugree- 
nieut,  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  thereunto  by  him  lawfully  authorized/'  1  R.  S. 
1876,  pp.  503  and  504.  The  agreement  between  the  appel- 
lee and  the  appellant,  counted  upon  by  the  appellee  in 
each  paragraph  of  his  complaint,  as  we  have  seen,  was  an 
agreement  for  the  sale  of  real  estate ;  and  it  is  settled  law, 
that  the  fifth  clause  of  the  1st  section  of  the  statute  of 
frauds  is  not  applicable  to  an  agreement  in  relation  to  real 
estate.  Fall  v.  Hazelrigg^  45  Ind.  576,  and  cases  cited ; 
and  Baynes  v.  Chastain^  68  Ind.  376.  It  follows  clearly, 
therefore,  as  it  seems  to  us,  that  the  court  committed  no 
error  in  sustaining  the  appellee's  demurrer  to  the  eighth 
paragraph  of  answer. 

The  appellant  filed  the  eleventh  paragraph  of  his  answer 
for  a  "  partial  defence  and  by  way  of  counter-claim."  In 
this  paragraph  of  answer,  the  appellant  did  not  controvert 
any  of  the  facts  stated  by  the  appellee  in  either  paragraph 
of  his  complaint ;  and,  therefore,  all  those  facts  are  virtu- 
ally admitted  to  be  true.  It  was  alleged  in  this  eleventh 
paragraph  of  answer,  that,  after  Benedict's  conveyance  of 
the  land  to  the  appellee,  the  latter  claimed  that,  under  his 
deed,  he  was  the  absolute  owner  of  such  land;  and  that,  as 
such  owner,  he  sold  and  conveyed  the  land  to  said  William 
I.  Church  for  the  sum  of  $5,500,  and  agreed  to  put  him  in 
the  possession  thereof;  that,  at  the  appellee's  instance,  the 
said  Church  brought  and  prosecuted  a  suit  against  the 
appellant  for  the  recovery  of  said  land ;  that,  in  defending 
said  suit,  the  appellant  was  put  to  great  cost  and  expense, 
and  sufiered  heavy  damages  by  reason  of  said  suit;  and 
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that  the  commencement  and  prosecution  of  said  snit 
by  the  appellee,  in  the  name  of  said  Church,  were  fraudu- 
lent, wilful  and  malicious  on  the  part  of  the  appellee,  and 
without  any  probable  cause,  he  well  knowing  at  the  time 
that  he  had  no  absolute  title  in  fee-simple  to  said  land, 
under  his  said  deed  from  Benedict.  Wherefore  the  appel- 
lant said,  that,  by  means  of  the  premises,  he  had  been  dam- 
aged in  the  sum  of  three  thousand  dollars,  etc. 

We  are  clearly  of  the  opinion,  that  the  court  did  not  err 
in  sustaining  the  appellee's  demurrer  to  this  paragraph 
of  answer  or  counter-claim.  The  suit  was  brought  to  en- 
force the  specific  performance  of  Benedict's  contract  for 
the  sale  of  the  land  to  the  appellant ;  in  which  contract 
the  appellee  had,  at  the  appellant's  request,  assumed  the 
position  theretofore  occupied  by  Benedict,  and  had  become 
the  owner  in  fee-simple  of  the  land,  subject  to  the  appel- 
lant's equitable  interest  therein,  under  his  contract  of 
purchase.  This  was  the  appellee's  cause  of  action,  as 
stated  in  his  complaint ;  and  it  is  certain,  we  think,  that 
the  facts  alleged  by  the  appellant  in  the  eleventh  paia- 
graph  of  his  answer,  by  way  of  counter-claim,  did  not 
arise  out  of,  nor  were  they  connected  with,  the  appellee's 
said  cause  of  action.  It  follows,  therefore,  that  the  facts 
alleged  in  said  eleventh  paragraph  did  not  bring  it  within 
the  statutory  definition  of  a  counter-claim,  and,  for  this 
reason,  the  demurrer  thereto  was  correctly  sustained.  2  R. 
8. 1876,  p.  63,  sec.  59  ;  Slayback  v.  Jones,  9  Ind.  470. 

It  is  claimed  by  the  appellant's  counsel,  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  In  this 
motion  the  following  causes  were  assigned  by  the  appel- 
lant for  such  new  trial  f 

1.  Errors  of  law,  occurring  at  the  trial  and  excepted  to, 
in  this : 

In  admitting  in  evidence  the  record  of  Benedict's 
deed  to  the  appellee ;  and  in  this : 
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In  permitting  the  appellee  to  read  in  evidence  the 
tax  receipts,  executed  to  him  by  the  treasurer  of  Elkhart 
county  ;   and  in  this: 

In  allowing  the  appellee  to  introduce  in  evidence  the 
deed  to  him  from  William  I.  Church  ; 

2.  That  the  finding  of  the  court  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to  law  ;  and, 

8.  For  error  in  the  assessment  of  the  amount  of  re- 
covery, the  same  being  too  large. 

When  the  appellee  offered  in  evidence,  on  the  trial  of 
this  cause,  the  record  of  his  deed  from  Benedict  and  his 
wife,  the  appellant  objected  thereto  on  the  ground,  as 
shown  by  the  bill  of  exceptions,  '^  that  the  same  was  incom- 
petent and  irrelevant,  and  did  not  tend  to  support  the  issues 
on  behalf  of  the  plaintiff'."  In  this  court,  the  only  objec- 
tion to. the  admissibility  of  the  record  of  the  deed  in  evi- 
dence, urged  by  the  appellant's  counsel,  is  that  the  deed, 
having  been  executed  in  the  State  of  STew  York  and  having 
been  acknowledged  before  an  officer  who  apparently  had 
no  official  seal,  was  not  duly  and  legally  recorded,  and  that, 
for  this  reason,  the  record  of  such  deed  was  not  competent 
evidence.  The  record  of  this  cause  wholly  fails  to  show 
that  this  objection  to  the  competency  of  the  record  of  the 
deed,  as  evidence,  was  made  by  the  appellant  in  the  court 
below ;  and,  therefore,  it  might  well  be  said  that  such  ob- 
jection coulcl  not  be  made  for  the  first  time  in  this  court. 
Aside  from  this,  however,  we  are  clearly  of  the  opinion  that 
this  objection  to  the  admissibility  of  the  record  of  the  deed 
in  evidence  was  and  is  entirely  obviated  and  cured  by  the 
provisions  of  the  legalizing  act  of  March  4th,  1875,  before 
referred  to.  The  court  did  not  err,  we  think,  in 
admitting  in  evidence,  over  the  appellant's  objections,  the 
record  of  Benedict's  deed  to  the  appellee.  Steeple  v.  Down- 
ing,  supra. 

Certain  tax  receipts  were  offered  by  the  appellee,  and, 
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over  the  appellant's  objectious,  were  admitted  in  evidence. 
The  bill  of  exceptions  shows  that  these  receipts  were 
objected  to  by  the  appellant  upon  the  ground  that  they 
^^were  not  admissible  as  evidence  against  him,  and  that 
the  payment  of  the  taxes  by  said  plaintiff  was  shown  by 
the  testimony  to  be  a  mere  voluntary  payment,  for  which 
he  could  not  recover."  The  first  of  these  grounds  of  objec- 
tion amounted  simply  to  this,  that  the  tax  receipts  were 
not  admissible  in  evidence,  because  they  were  not  admissi- 
ble. Of  course,  such  an  objection  presented  no  question 
for  the  decision  either  of  the  circuit  court,  or  of  this  court; 
for  it  failed  to  indicate  the  grounds  of  the  objection.  Nor 
do  we  think  that  the  fact,  if  it  were  the  fact,  that  the 
appellee  had  voluntarily  paid  the  taxes  which  were  a  lien 
upon  the  land,  whereto  he  held  the  legal  title  as  a  security 
for  the  payment  of  the  purchase-money  thereof,  constituted 
any  valid  or  sufficient  objection  to  the  admissibility  of  the 
tax  receipts  in  evidence.  Under  the  law,  these  taxes  were 
a  lien  upon  the  land,  entitled  to  priority  over  the  appellee's 
claim  thereon  as  such  security;  and  it  seems  to  us  that  the 
appellee  had  the  right,  and  that  the  appellant  can  not  com- 
plain of  the  exercise  of  such  right,  to  voluntarily  pay  such 
taxes  and  hold  the  land  liable  for  the  repayment  thereof, 
rather  than  to  suffer  such  land  to  become  encumbered  with 
the  penalty,  damnges,  interest  and  costs,  necessarily  inci- 
dent, under  the  law,  to  delinquency  of  such  taxes.  '  We 
are  of  the  opinion,  therefore,  that  the  tax  receipts  in  ques- 
tion were  properly  admitted  in  evidence,  notwithstanding 
the  appellant's  objections  thereto. 

On  the  trial  of  the  cause,  the  appellant  gave  in  evidence 
the  appellee's  deed  to  William  I.  Church,  mentioned  in 
the  first  paragraph  of  the  appellee's  complaint,  and,  in 
rebuttal,  the  reconveyance  of  the  land  by  said  Church  to 
the  appellee  was  oftered  and  admitted  in  evidence,  over 
the  appellant's  objections.     The  only  ground  upon  which 
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the  appellant  objected  to  the  admissibility  in  evidence  of 
Church's  deed  to  the  appellee,  as  shown  by  the  bill  of  ex- 
ceptions, was,  that  the  appellant,  at  the  date  of  said  deed, 
was  in  the  possession  of  the  land  thereby  conveyed.  It 
was  not  claimed  or  shown  by  the  appellant,  that  his  pos- 
session of  the  land  was  adverse  to  the  title  either  of  said 
Church  or  of  the  appellee,  to  the  land  in  question.  On 
the  contrary,  we  think  that  the  record  of  this  cause 
abundantly  shows  that  the  appellant's  possession  of  the 
laud,  under  his  contract  of  purchase,  was  not  hostile  or 
adverse,  but  entirely  .subordinate,  to  the  title  of  both 
Church  and  the  appellee  to  such  land,  nnder  their  respec- 
tive deeds.  It  follows,  therefore,  that  no  eiTor  was  com- 
mitted by  the  court,  in  our  opinion,  in  allowing  the  ap- 
pellee to  introduce  in  evidence  the  deed  to  him  from 
William  I.  Church. 

In  conclusion,  we  must  say  that  it  appears  to  us,  from  a 
careful  examination  of  the  record  now  before  us,  "  that 
the  merits  of  the  cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below."  In. such  a  case,  the  statute 
forbids  that  "  any  judgment  be  stayed  or  reversed,  in 
whole  or  in  part."     2  R.  B.  1876,  p.  246,  sec.  580. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

WoRDEN,  J.,  does  not  agree  that  the  demurrer  to  the 
seventh  paragraph  of  the  appellant's  answer  to  the 
second  paragraph  of  the  complaint  was  properly  sus- 
tained. 


•  » 
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Dectsdknts'  Estates. — Claim. — Civil  Action. — Change  of  Venue. — Statute 
Comirued. — A  claim,  filed  ngninst  a  decedent's  estate  and  entered  upon  the 
appearance  docket  for  trial,  is  a  civil  action  within  the  meaning  of  the 
statute  authorizing  chnnges  of  venue  in  civil  actions. 
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From  the  Switzerland  Circuit  Court. 

J.  A.  Works  and  J.  D.   Works,  for  appellant. 
J.  B.  McCrdlis,  for  appellee. 

WoRDEN,  J. — In  this  case  a  claim  was  filed  by  the 
appelhmt  against  the  estate  of  David  Lester,  deceased,  ou 
an  account.  / 

The  plaintiff  tiled  an  affidavit  which  met  the  require- 
ments of  the  statute,  and  on  it  moved  for  a  change  of  judge, 
on  the  ground  of  the  bias  and  prejudice  of  the  regular 
judge  against  him  ;  but  the  motion  was  overruled,  and  the 
plaintiff  excepted. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
the  plaintiff's  cause  of  action,  and  there  was  final  judg- 
ment for  the  defendant. 

The  appellant  has  assigned  error  upon  the  overruling  of 
his  motion  for  a  change  of  judge. 

We  find  no  brief  for  the  appellee,  and  are  therefore  not 
advised  upon  what  ground  the  motion  was  overruled. 
We  infer,  however,  from  the  brief  of  counsel  for  the  ap- 
pellant, that  it  was  supposed  that  a  claim  filed  against  an 
estate  does  not  constitute  a  civil  action  within  the 
meaning  of  the  statute  on  the  subject  of  change  of  venue. 
The  statute,  so  far  as  it  is  applicable  to  the  present  case, 
provides  as  follows  : 

"  The  court,  in  term,  or  the  judge  thereof,  in  vacation, 
may  change  the  venue  of  any  civil  action^  upon  the  appli- 
cation of  either  party  made  upon  affidavit  showing  one  or 
more  of  the  following  causes :         *        *        *         * 

^"^ Seventh.  When  either  party  shall  make  and  file  an  affi- 
davit of  the  bias,  prejudice  or  interest  of  the  judge  before 
whom  the  said  cause  is  pending,  the  said  court  shall  grant 
a  change  of  venue."     Acts  1877,  Reg.  Sess.,  p.  103. 

No  reason  occurs  to  us  why  a  claim  filed  against  an 
estate,  and  placed  on   the   appearance   docket    for   trial, 
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should  not  be  regarded  as  a  civil  action  within  the  intent 
and  meaning  of  the  statute  above  in  part  quoted. 

The  original  66th  section  of  the  act  on  the  subject  of 
the  settlement  of  decedents'  estates,  as  found  in  2  R. 
8.  1852,  p.  261,  which,  together  with  the  65th  section, 
seems  to  be  now  in  force,  notwithstanding  the  attempted 
amendments  of  1853  and  1855, — see  Niblack  v.  Good- 
man^ 67  Ind.  174, 195, — sufficiently  recognizes  such  claims 
as  civil  actions.  It  provides  that  a  list  of  such  claims 
^'  shall  be  spread  upon  the  appearance  docket  of  such 
coui-t,  in  the  order  in  which  the  claims  are  filed,  and 
whether  such  executor  or  administrator  appear  or  not, 
shall  stand  for  trial  in  that  oi*der  at  the  second  term  after 
they  are  filed ;  and  such  trial  shall,  in  all  respects,  be  gov- 
erned by  the  rules  regulating  the  trials  of  similar  actions  in 
the  circuit  court,"  etc. 

The  attempted  amendment  of  1855,  as  found  in  2  R.  S. 
1876,  p.  515,  though  not  valid  as  an  amendment,  may  well 
be  looked  to  in  order  to  show  the  legislative  understand- 
ing of  the  character  of  such  claims  as  civil  actions ;  and 
it  is  quite  explicit  in  this  respect.  It  provides,  among  other 
things,  that,  "  If  such  claim  is  not  so  admitted  before  the 
last  day  of  said  term,  the  same  shall  be  transferred  to  the 
issue  docket  of  such  court,  and  shall  stand  for  trial  at  the 
next  term  thereof,  as  other  civil  actions 'p^^dmg  therein,"  etc. 

The  reason  and  spirit  of  the  statute  are  as  applicable  to 
cases  of  claims  against  an  estate  as  to  other  civil  actions. 
A  claim  against  an  estate  should  no  more  be  tried  before 
a  biased,  prejudiced  or  interested  judge,  than  any  other 
civil  action. 

We  think,  for  these  reasons,  that  the  court  below  erred 
in  overruling  the  motion  for  a  change  of  judge. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  .the  court  below  to 
proceed  iji  accordance  with  this  opinion. 
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Sheriff  — LiahUiiy  for  Failure  to  Return  Execution. — Complaint. — Dam- 
ages.— Sections  482,  484  and  485  of  the  practice  act  have  eo  far  changed 
the  common-law  rule,  us  to  authorize  an  execution  plaintiff  to  maintain  an 
action  against  a  sheriff  individually,  or  against  him  and  his  sureties,  on 
his  bond,  for  his  failure  to  return  an  execution  within  one  hundred  and 
eighty  days;  but  a  complaint  which  merely  alleges  his  failure  to  return 
the  execution,  as  the  ground  for  damages,  is  sufficient  to  authorize  the  re- 
covery of  nominal  damages  only,  as  a  greater  recovery  can  be  had  only 
upon  allegations  of  fact  showing  special  damages. 

SxMia.— Delay  in  Levying. — Negligence. — Inasmuch  as,  by  section  433  of  the 
practice  act,  a  sheriff  has  dixty  days  after  receiving  an  execution  within 
which  to  make  a  levy  and  an  offer  to  sell,  his  delay,  on  account  of  his 
duties  in  relation  to  prior  writs  in  his  hands,  for  fourteen  days  after  re- 
ceiving an  execution,  to  levy  the8ame,doesnot,intheabsenceof  a  direction 
or  notice  to  levy  at  once,  constitute  negligence. 

Practice. — Ruling  on  Demurrer  Rendered .  Harmless  by  Adtnission. — 
Evidence. — Error  in  overruling  a  demurrer  questioning  the  sufficiency 
of  an  answer  is  rendered  harmless  by  an  admission,  in  an  agreed  statement 
of  facts,  that  the  allegations  of  the  answer  are  true. 

From  the  Howard  Circuit  Court. 

/.  M.  Judah  and  A.  S.  Caldwell^  for  appellant. 
N.  R.  Liiisday^  for  appellees. 

NiBLACK,  J. — This  was  an  action  by  the  State,  on  the 
relation  of  Thomas  G.  Alford,  against  Willis  Blanch, 
late  sheriff  of  Howard  county,  and  his  sureties,  Charles 
Morrow,  Nathaniel  P.  Richmond,  Charles  E.  Hendry, 
Nathaniel  R.  Linsday  and  Tehee  Lindley,  upon  his  official 
bond.    The  complaint  was  in  two  paragraphs. 

The  first  alleged  the  recovery  of  a  judgment  in  the 
Superior  Court  of  Marion  County,  on  the  5th  day  of  May, 
1874,  by  the  relator,  against  one  Ellis  Williams  and  others, 
and  the  issuance  and  delivery  of  an  execution  upon  such 
judgment  to  Blanch,  as  sheriff  as  above  stated ;  that, 
although  one  hundred  and  eighty  days  had  elapsed  after 
the  delivery  of  such  execution  to  the  said  Blanch,  and 
before  the  commencement  qf  this  action,  yet  he,  as  such 
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sheriff',  has  failed  to  return  said  execution,  to  the  damage 
of  the  relator.     Wherefore  judgment  was  demanded. 

The  second  was  similar  to  the  first,  except  that  it  did 
not  allege  a  failure  to  return  the  execution,  but  instead 
averred,  that,  at  the  time  the  execution  was  delivered  to 
Blanch,  the  execution  defendants  had  property  enough  in 
Howard  county  to  satisfy  the  execution,  and  that  the  said 
Blanch  had  failed  to  levy  upon  said  property. 

A  demurrer  to  the  first  paragraph  was  filed  and 
overruled.     The  defendants  all  answered  in  general  denial. 

Blanch  answered  separately,  that  the  execution  came 
into  his  hands  on  the  11th  day  of  May,  1874,  and  that,  on 
the  25th  day  of  the  same  month,  he  demanded  property 
of  the  execution  defendants,  and  was  unable  to  find  suffi- 
cient property  to  satisfy  said  execution  ;  that,  at  the  time 
said  execution  was  delivered  to  him,  he  had  sixty  older 
executions  in  his  hands,  and  numerous  other  legal  pro- 
cesses, consisting  of  summonses,  warrants  and  attachments, 
amounting  in  all  to  one  hundred,  and  all  requiring  his 
attention ;  that  for  this  reason,  and  the  press  of  other 
official  duties,  it  was  out  of  his  power  to  serve  said  execu- 
tion and  search  for  property  sooner  than  he  did,  without 
the  use  of  extraordinary  diligence  and  without  neglecting 
other  official  duties  ;  that  he  had  not  been  notified  by  the 
relator  or  any  one  else,  that  more  prompt  action  was 
necessary  to  secure  the  satisfaction  of  such  execution. 

A  demurrer  to  Blanch's  separate  answer  was  interposed 
and  overruled,  and  a  reply  in  denial  was  thereupon  filed. 

A  statement  of  facts  was  then  agreed  upon  by  the  par- 
ties, substantially  as  follows : 

That  a  judgment  was  rendered  in  the  Superior  Court  of 
Marion  count}',  for  over  four  hundred  dollars,  as  charged ; 
that  an  execution  upon  the  same  was  delivered  to  Blanch, 
who  was  sheriff  as  charged,  on  the  11th  day  of  May,  1874 ; 
that,  on  the  25th  day  of  the  same  month,  said  Blanch  levied 


206  SCrPREME  COURT  OP  INDIANA. 

The  State,  ex  rel.  Alford,  t?.  Blanch  et  «^. 

said  fexecutioii  upon  certain  property,  most  of  which  was 
claimed  and  taken  as  exempt  from  execution;  that  on  the 
27th  day  of  June,  1874,  by  a  sale  of  so  much  of  such  prop- 
erty as  was  liable  to  execution,  he  realized  only  the  sam 
of  twenty-nine  dollars,  out  of  which  he  paid  twelve  dollars 
printer's  fees  for  advertising  sale  of  property,  and  retain- 
ed eight  dollars  and  five  cents  for  his  own  fees;  that  said 
Blanch  did  not  return  said  execution  until  February  11th, 
1875,  when  he  paid  over  to  the  clerk  of  the  superior  court 
of  Marion  county  the  sum  of  eight  dollars  and  ninety -five 
cents ;  that  on  and  after  May  25th,  1874,  the  execution 
defendants  had  no  other  property  in  Howard  county  sub- 
ject to  execution ;  that  for  several  days  after  May  11th, 
1874,  that  is  to  say,  until  May  19th  of  the  same  month, 
"Williams  and  VanHook,  two  of  the  execution  defendants, 
were  possessed  of  a  stock  of  merchandise,  in  a  store  in 
Fairfield,  in  Howard  county,  subject  to  said  execution  and 
sufficient  in  amount  to  have  satisfied  the  same ;  that  on  the 
said  19th  day  of  May,  1874,  said  stock  of  merchandise  was 
levied  upon  by  and  was  afterward  sold  under  divers  exe- 
cutions issued  by  certain  justices  of  the  peace  of  Howard 
county.  It  was  further  agreed  that  the  matters  of  fact 
alleged  in  Blanch's  separate  answer  were  true. 

Upon  this  agreed  statement  of  facts,  the  court  made  a 
finding  for  the  plaintiff,  upon  the  first  paragraph  of  the 
complaint,  and  assessed  merely  nominal  damages  against 
the  defendants  upon  that  paragraph,  and  found  for  the 
defendants,  upon  the  second  paragraph  of  the  complaint 
Judgment  was  rendered  in  accordance  with  the  findings  of 
the  court. 

The  plaintiff  has  appealed,  and  assigned  error  upon  the 
overruling  of  the  demurrer  to  the  separate  answer  of 
Blanch,  and  upon  the  findings  of  the  court  upon  the  agreed 
statement  of  facts. 

Cross  error  has  been  assigned  upon  the  overruling  of  the 
demurrer  to  the  first  paragraph  of  the  complaint. 
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In  its  natural  order,  the  question  raised  by  the  cross  error 
ought  to  be  first  considered. 

At  common  law,  no  action  could  be  maintained  against  a 
eheriif  for  a  neglect  to  return  an  execution.  The  practice 
was  to  compel  a  return  and  then  to  seek  a  remedy  upon  that, 
if  untrue.  Gvvynne  on  ISherifts,  569  ;  Pardee  v.  Robertson, 
6  Hill,  550. 

To  our  minds  it  is  not  an  entirely  clear  proposition,  but 
we  are  inclined  to  the  opinion,  and  accordingly  act  upon 
the  assumption,  that  sections  482,  484  and  485  of  the  code, 
2  R.  S.  1876,  p.  222,  when  construed  together,  have  so  far 
changed  the  common-law  rule  as  to  authorize  a  party  in 
interest  to  maintain  an  action  against  a  sheriff,  either  in- 
dividually or  upon  his  bond,  for  failing  to  return  an  execu- 
tion, for  such  damages  as  such  party  may  have  sustained 
by  reason  of  such  failure;  but  that,  to  entitle  the  party  to 
recover  more  than  nominal  damages,  the  facts  upon  which 
he  relies  for  a  recovery  must  be  set  forth  in  his  complaint. 
With  this  construction  of  the  sections  of  the  code 
referred  to,  we  are  brought  to  the  conclusion  that  the  first 
paragraph  of  the  complaint  was  good  for  nominal  damages, 
but  for  nothing  more.  That  paragraph  being  good  for 
nominal  damages,  the  court  did  right  in  refusing  to  sus- 
tain a  demurrer  to  it,  as  complained- of  by  the  appellees, 
and  for  the  reasons  given. 

There  was  no  error  in  the  failure  of  the  court  to  find 
more  than  nominal  damages  under  that  paragraph. 

As  has  been  seen,  the  statement  of  facts  agreed  upon 
by  the  parties  admitted  that  the  matters  set  up  in  the 
separate  answer  of  Blanch  were  true.  That  admission 
brought  the  facts  averred  in  that  answer  into  the 
cause,  as  a  part  of  the  evidence  which  was  submitted 
to  and  bonsidei'ed  by  the  court,  and  which  this  appeal 
reqnires  us  to  review  here.  Hence,  if  there  was  error  in 
the  ruling  of  the  court  upon  the  sufliciency  of  Blanch's 
answer,  it  was  a  harmless  error. 
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By  section  433  of  the  code,  2  B.  8.  1876,  p.  205, 
Blanch  had  sixty  days  after  the  execution  came  into 
his  hands,. in  which  to  make  a  levy  and  an  otter  of  sale. 
In  view  of  this  provision  of  the  code,  and  of  the  facts 
admitted  upon  the  trial,  we  are  unable  to  say  that 
Blanch  was  guilty  of  negligence  in  delaying  to  make  a 
levy  of  the  execution  in  question  for  fourteen  days  after 
he  received  it,  in  the  absence  of  some  direction  or  notice 
that  greater  diligence  was  necessary,  Consequentlj-,  the 
finding  of  the  court,  under  the  second  paragraph  of 
the  complaint,  was,  in  our  estimation,  sustained  by  the 
evidence. 

The  judgment  is  affirmed,  at  the  costs  of  Alford,  the 
relator  of  the  appellant. 


The  Board  op   Commissioners    op    Hancock  County  v. 

BiNFORD. 

Supreme  Court. — Appeal. — Amount  in  Controversy. — An  appeal  will  lie 
to  the  Supreme  Court  from  a  judgment  rendered  in  the  circuit  court  in  a 
case  originating  before  a  board  of  county  commissioners,  though  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  does  not  exceed  $50. 

County  ConAMisaiovEH^.— Judicial  Capacity. — Claim. — A  board  of  Cuunty 
commissioners,  in  passing  upon  a  claim  filed  under  sccti<m  43  of  the  school 
law,  1  R.  S.  1876,  p.  793,  by  a  county  superintendent,  for  services,  acts  in 
a  judicial  capacity. 

Same.—  County  Superiniefident. — Allotaance. — Former  Recovery, — Fees  and 
Salaries. — A  county  superintendent,  acting  under  a  belief  in  the  validity 
of  the  act  of  March  9th,  1 875,  attempting  to  reduce  the  ;)^r  ffitm  of  county 
superintendents,  filed  his  claim  before  the  proper  board  of  county  com- 
missionerii,  for  servicen,  Pt  the  reduced  rate,  and  obtiuncd  its  allowance. 
He  afterward,  on  discovering  the  invalidity  of  said  act  of  1875,  filed  a 
claim  for  the  same  services,  at  the  lawful  rale,  giving  credit  for  the  former 
allowance,  but  his  claim  was  refused  by  the  board,  and,  on  appeal  to  the 
circuit  court,  the  board,  to  establish  a  former  recovery,  proved  their  former 
allowance. 
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Held,  that  the  first  allowance  was  a  former  recoTery,  constituting  a  bar  to 
the  second  claim.  ^ 

From  the  Hancock  Circuit  Court. 

C.  G.  Offutt  and  W,  H.  Martin  y  for  appellant. 
J.  A.  New  and  C.  E,  Barrett^  for  appellee. 

WoRDEN,  J. — At  the  September  session,  1877,  of  the 
Board  of  Commissioners  of  Hancock  County,  the  appel- 
lee, John  H.  Binford,  filed  his  claim  before  the  board,  for 
thirty-two  days'  services  as.  county  superintendent,  for 
the  quarter  ending  June  7th,  1875,  at  the  rate  of  four 
dollars  per  day,  amounting  to  one  hundred  and  twenty- 
eight  dollars.  In  his  claim  he  acknowledged  the  receipt, 
on  the  account,  of  one  hundred  and  four  dollars,  and 
claimed  a  balance  due  of  twenty-four  dollars. 

The  Board  of  Commissioners  refused  to  allow  the  claim, 
and  Binford  appealed  to  the  circuit  court,  where  the 
defendant  pleaded  payment  and  former  recovery,  and  the 
cause  was  tried  by  the  court,  resulting  in  a  finding  and 
judgment  for  the  plaintiff  for  the  twenty-four  dollara. 

The  questions  arising  on  a  motion  for  a  new  trial,  which 
was  made  and  overruled,  are  presented  by  the   record.. 

But  it  is  suggested  that  no  appeal  lies  to  this  court 
in  the  case,  inasmuch  as  the  amount  in  controversy,  ex- 
clusive of  interest  and  costs,  is  but  twenty-four  dollars. 
By  the  act  of  March  14th,  1877,  Acts  1877,  Spec.  Sess.,. 
p.  69,  sec.  550  of  the  code  is  so  amended  as  to  provide, 
among  other  things,  as  follows  : 

"  Appeals  may  be  taken  from  the  circuit  courts,  and  supe- 
rior courts  *  *,  by  either  party,  from  all  final  judgments, 
except  in  actions  originating  before  a  justice  of  the 
peace  or  mayor  of  a  city,  where  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  does  not  exceed 
fifty  dollars." 

This  case  did   not  originate   before   a  justice  of  the 
VOL.LXX.— 14 
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peace  or  the  mayor  of  a  city ;  hence,  by  the  unequivocal 
terms  of  the  statute,  an  appeal  lies  to  this  court,  though 
the  amount  in  controversy,  exclusive  of  interest  and 
costs,  does  not  exceed  fifty  dollars.  Hill  y.  Shannon^  68 
Ind.   470. 

'  On  the  trial,  it  was  not  controverted  that  the  plaintiff 
served  the  thirty- two  days,  as  charged  by  him,  as  county 
superintendent.  Estimating  his  services  at  four  dollars 
per  daj^  and  deducting  the  one  hundred  and  four  dollars 
received  by  him,  there  would  be  a  balance  dui3  him  of  the 
twenty-four  dollars.  It  would  seem  that  the  plaintiff' 
would  have  been  entitled  to  four  dollars  per  day  for  the 
time  occupied  by  him  in  the  performance  of  his  duties  as 
such  superintendent,  if  he  had  not  excluded  himself  from 
such  right  in  the  manner  hereinafter  stated. 

The  43d  section  of  the  act  of  March  6th,  1865,  Acts 
1865,  Heg.  Sess.,  p.  1,  provided  that  the  school  examiner 
should  receive  three  dollars  per  day,  for  the  time  employed 
by  him  in  the  discharge  of  his  duties.  The  33d  section 
of  the  above  mentioned  act  was  amended  in  1873,  and  the 
appointment  of  a  county  superintendent  provided  for, 
which  officer  was  intended,  as  we  suppose,  to  supersede 
the  school  examiner.  The  48d  section  of  the  act  was  also 
so  amended  as  to  give  the  county  superintendent  four  dol- 
lars per  day.  Acts  1873,  p.  75.  See,  also,  those  sec- 
tions as  amended  in  the  act  published  in  1  R.  S.  1876, 

p.  778. 

In  1875,  the  Legislature  attempted  to  amend  the  original 
43d  section  of  the  act,  so  as  to  fix  the  compensation  of  the 
county  superintendent  at  $3.00  per  day ;  but,  the  original 
section  having  been  amended  out  of  existence  by  the 
amendment  of  1873,  it  has  been  held  that  the  attempted 
amendment  of  1875  is  a  nullity.  The  Board  of  Commis- 
xloncrs  of  Marion  Couy\ty  v.  Smithy  52  Ind.  420.  For  the 
attempted  amendment  of  1875,  see  1   R.  8.  1876,  p.  790. 
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This  leaves  the  amendment  of  1878  in  force,  giving  the 
saperiutendent  $4.00  per  day. 

But,  at  the  June  session  of  the  Board  for  the  year  1875, 
the  plaintiff  filed  his  claim  before  that  tribunal  for  thesamie 
thirty-two  days'  service  as  such  county  superintendent, 
charging  for  a  part  of  the  time  $4.00  per  day,  and  for  a  part 
of  the  time  $3.00  per  day,  so  that  the  whole  thirty-two  days' 
»»ervice  amounted,  according  to  the  plaintiff's  charge,  to 
the  sum  of  $104.  This  claim  was  allowed  to  him  by  the 
Board,  and  he  has  received  the  money  upon  it.  By  the 
present  action,  the  plaintiff  seeks  to  recover  an  additional 
dollar  per  day,  for  the  twenty-four  days  for  which  he  had 
before  charged  and  received  three  dollars  per  day. 

By  the  43d  section  of  the  act  above  referred  to,  as 
amended  in  1873,  the  claim  of  the  plaintiff  had  to  be 
passed  upon  by  the  Board  of  Commissioners,  before  whom 
the  plaintiff  was  required  to  file  his  account,  stating 
in  separate  items  the  nature  and  amount  of  service  ren- 
dered on  each  day  for  which  he  claimed  compensation. 
It  is  clear  that  the  Board,  in  passing  upon  and  allowing  or 
rejecting  such  claims,  acts  in  a  judicial  capacity. 

The  action  of  the  Board,  in  allowing  the  plaintiff  the 
sum  claimed  by  him  of  $104  for  his  thirty-two  d^y'e 
service,  at  its  June  session,  1876,  merged  and  put  an  end 
to  any  other  or  further  legal  claim  of  the  plaintiff  for  the 
thirty-two  days'  service,  thfe  brdeir  of  the  Board,  in  that 
respect,  not  being  appealed  from  or  set  aside.  The  ord^ 
of  the  Board  was  a  final  adjudication  of  the  plaintiff's 
claim  for  the  thirty-two  days'  service.  Snelsonv.  The  StatCj 
etc.y  16  Ind.  29  ;  The  Board  of  Commissioners  of  Hancock 
County  V.  Bradley^  63  Ind.  422 ;  T%e  Board  of  Commissioners 
of  Jackson    County  v.  Applewhite^  62  Ind,  464. 

The  plaintiff'  could  not  split  up  his  cause  of  action,  and 
file  his  claim  for  his  services  at  a  given  price,  and,,  that 
being  allowed,  afterward  file  his  claim  for  the  same  services 
at  a  greater  price.  :* 
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It  was  Baid  by  this  court,  in  the  case  of  Crosby  v.  Jerclo- 
man^  37  Ind.  264,  277,  quoting  from  Secor  v.  Sturgis^  16  K 
T,  648:  "^  The  principle  issettled  beyond  disputethat  a  judg- 
ment concludes  the  rights  of  the  parties  in  respect  to  the 
cause  of  action  stated  in  the  pleadings  on  which  it  is  ren- 
dered, whether  the  suit  embraces  the  whole  or  only  part 
of  the  demand  constituting  the  cause  of  action.  It  results 
from  this  principle,  and  the  rule  is  fully  established,  that 
an  entire  claim,  arising  either  upon  a  contract  or  from  a 
wrong,  can  not  be  divided  and  made  the  subject  of  several 
suits;  and  if  several  suits  be  brought  for  different  parts  of 
such  a  claim,  the  pendency  of  the  first  may  be  pleaded  in 
abatement  of  the  others,  and  a  judgment  upon  the  merits 
in  either  will  be  available  as  a  bar  in  the  other  suits."  See 
Foster  v.  Kankright,  antCy  p.  123. 

The  case  before  us  does  not  differ  in  principle  from  one 
where  a  lawyer,  or  a  physician,  or  a  mechanic,  brings  an 
aotion  against  his  client,  or  patient  or  employer  for  his 
services,  claiming  less  therefor  than  he  is  entitled  to,  and, 
having  recovered,  brings  another  action  for  the  same  ser- 
vices, to  recover  the  sum  he  would  have  been  entitled  to, 
and  should  have  claimed,  in  his  original  suit. 

We  are  of  opinion,  on  the  facts  shown,  that  the  plaintiff 
could  not  recover,  and  that  a  new  trial  should  have  been 
granted. 

.  The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  n^w  trial. 


Cakpkb  v.  Gaar,  Scott  &  Co. 

PkOMlBSORT  Note. — Variance  between  Copy  and  Allegaixone  of  Complaint'^ 
Where,  in  an  action  on  a  promis&ory  note,  there  is  a  variance,  as  to  the 

-  maturity  and  attorney's  fees,  between  the  allegations  of  the  compliant  and 
the  copy  of  the  note,  the  latter  controls. 
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From  the  Kosciusko  Circuit  Court. 
W.  S.  Marshall^  for  appellant. 

HowK,  J. — In  this  action,  the  appellee,  a  corporation  of 
the  corporate  name  of  "  Oaar,  Scott  &  Co.,"  sued  the  ap- 
pellant upon  his  promissory  note,  payable  to  the  ap- 
pellee. The  appellant's  demurrer  to  the  appellee's  com- 
plaint, for  the  alleged  insufficiency  of  the  facts  therein  to 
constitute  a  cause  of  action,  was  overruled  by  the  court, 
and  to  this  decision  he  excepted.  The  cause,  having  been 
pat  at  issue,  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee  and  against  the  appellant,  for  the 
amount  of  the  note  and  interest.  Over  a  motion  for  a 
new  trial,  the  court  rendered  a  judgment  on  its  finding, 
from  which  judgment  this  appeal  is  prosecuted. . 

In  this  court,  the  only  errors  assigned  by  the  appellant 
are  such  as  call  in  question  the  sufficiency  of  the  com- 
plaint. It  is  claimed  by  the  appellant's  counsel,  in  his 
brief  of  this  cause,  that  the  appellee's  complaint  was  in- 
sufficient on  the  demurrer  thereto  for  the  want  of  facts, 
because  of  the  variance  between  the  description  of  the  note 
in  suit,  in  the  complaint,  and  the  copy  of  the  note  there- 
with filed.  The  note  in  suit,  as  shown  by  the  copy,  was 
dated  November  6th,  1876,  and  was  payable  on  or  before 
the  1st  day  of  June,  1877 ;  whereas  it  was  described  in 
the  complaint  as  payable  on  or  before  the  1st  day  of 
June,  1876,  or  about  five  months  before  the  date  of  the 
note.  In  the  complaint,  it  was  alleged  that  the  note  was 
payable  with  attorney's  fees,  while  the  copy  of  the  note 
showed  that  it  was  payable  with  five  per  cent,  attorney's 
fees.  These  were  the  variances  between  the  description 
of  the  note  in  suit,  in  the  complaint,  and  the  copy  of  the 
note  filed  therewith,  which  the  appellant's  counsel  claims 
in  argument  rendered  the  appellee's  complaint  fatally 
defective  and  insufficient,  on  the  demurrer  thereto  for  the 
want  of  facts. 
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On  this  point,  the  law  is  settled  by  the  decisions  of  this 
court,  that  if  there  is  any  variance  between  the  attempted 
description  of  the  note  in  suit,  in  the  complaint,  and  the 
copy  of  the  note  therewith  filed,  the  copy  controls  and  will 
be  presumed  to  be  right,  until  the  contrary  is  shown. 
Mercer  v.  Hebert,  41  Ind.  459 ;  Stafford  v.  Davidson^  47 
Ind.  319;  and  Crandall  v.  The  First  National  Bank  of 
Auburn^  61  Ind.  349. 

"We  find  no  error  in  the  record. 

The  judgment  is  aflirmed,  at  the  appellant's  costs. 


DUNELEBAROBB  V.   WHITEHALL   ET   AL. 

COTXKANT.— Cbnveya7tc0  of  Encumbered  Land.—  Orantee  may  pay  off  Encum* 
branre. — Action  to  satisfy  Furchase-Money  Notes. —  Voluntary  Payment— 
Execution, — Satufaetion  of,  by  Levy. — The  grantee,  by  warraQtj  deed, 
of  lands  encumbered  by  the  lien  of  a  judgment,  may  pay  off  the 
judgment  and  hold  the  amount*  thereof  as  an  offset  pro  tanto^  against 
an  unpaid  balance  of  the  purchase-money,  notwithstanding  the  fact  that, 
at  the  time  of  such  payment,  an  execution  issued  on  such  judgment  has 
been  levied  on  other  lands  subject  to  such  lien.  And,  if  such  debt  for 
purchase-money  be  evidenced  by  promissory  notes,  he  may  maintain  an 
action  to  have  them  satisfied. 

Sam^,— Omtraet  to  Satisfy  Lien  out  of  Purchase- Afoney. — Subsequent  Ae- 
Hon  to  Review  JudgmetU, — In  such  an  action  for  satisfaction,,  it  appeared 
by  the  pleadings  that  there  was  a  written  agreement,  executed  at  the  time 
of  such  conveyance,  that  the  purchase-money  should  all  be  paid  to  a 
tbird  person,  as  trustee,  to  be  applied  in  payment  of  such  judgment, 
should  it  be  affirmed  in  an  action  then  pending,  for  a  review ;  and 
that,  by  a  subsequent  oral  modification,  the  promissory  notes  in  ques- 
tion were  executed  and  deposited  with  such  trustee,  for  such  purpose. 
The  defendant  answered,  alleging  that  he  had  subsequently  appealed 
from  the  judgment  in  such  action  for  review  to  the  Supreme  Court,  where 
such  appeal  was  then  pending. 

ffsld,  on  demurrer,  that  the  answer  was  insufficient. 

From  the  Fountain  Circuit  Court. 
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J.  MeCabe^  for  appellant. 

W.  H,  Mallory,  F.  M.  Dicc^  L.  Nebeker  and  8.  M.  Cam-^ 
bern^  for  appellees- 

HowK,  J. — Tins  was  a  suit  by  the  appellant,  against  the 
appellees,  in  a  complaint  of  three  paragraphs,  to  obtain 
the  surrender,  cancellation  and  satisfaction  of  three  cer- 
tain promissory  notes,  amounting  in  the  aggregate  to 
the  sum  of  three  thousand  eight  hundred  dollars,  exe- 
cuted by  the  appellant  and  payable  to  the  order  of  tho 
appellee  Alexander  L.  Whitehall. 

To  the  appellant's  complaint,  the  appellee  Whitehall 
separately  answered  in  three  paragraphs,  of  which  the 
first  was  a  general  denial,  and  each  of  the  second  and  third 
paragraphs  stated  affirmative  matter,  by  way  of  defence. 
The  appellant  demurred,  for  the  want  of  sufficient  facts, 
to  each  of  the  second  and  third  paragraphs  of  said  answer, 
which  demurrers  were  overruled  by  the  court,  and  to  each 
of  these  rulings  he  excepted. 

The  appellant  then  replied  specially  to  said  second 
and  third  paragraphs  of  answer,  and  to  this  reply  the 
appellee  Whitehall  demurred,  upon  the  ground  that  it 
did  not  state  sufficient  facts  to  constitute  a  good  reply. 
This  demurrer  was  sustained  by  the  court,  and  to  this  de- 
cision the  appellant  excepted. 

The  appellee  Whitehall  filed  a  cross  complaint  against 
his  co-appellees  and  the  appellant,  to  which  cross  com- 
plaint the  appellant's  separate  demurrer,  for  the  want 
of  sufficient  facts  therein,  was  overruled  by  the  court, 
and  his  exception  was  duly  saved  to  this  decision. 

The  appellee  Cyrus  Brown,  executor,  etc.,  of  Simon 
Brown,  deceased,  answered  both  the  complaint  and  cross 
complaint,  and  disclaimed  any  interest  in  the  notes  in 
controversy.  The  appellee  The  First  National  Bank 
of  Attica,  Indiana,  was  duly  called,  but  made  default. 

The  appellant  refused  to  reply  further  to   the  special 
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answers  of  the  appellee  Whitehall,  and  thereupon  it  was 
adjudged  that  he  take  nothing  by  his  suit,  and  that  the 
said  Whitehall  recover  his  costs.  The  appellant  also  re- 
fused to  answer  or  plead  further  to  said  cross  complaint ; 
and  thereupon  it  was  ai^judged  that  the  appellee  White- 
hall was  entitled  to  the  possession  of  the  three  promissory 
notes  in  controversy  in  this  action,  and  that  he  have  and 
recover  them,  with  his  costs. 

The  following  decisions  of  the  circuit  court  have  been 
assigned  as  errors,  by  the  appellant,  in  this  court : 

1.  In  overruling  his  demurrer  to  the  second  paragraph  of 
said  Whitehall's  answer ; 

2.  In  overruling  his  demurrer  to  the  third  paragraph  of 
said  answer; 

8.  In  overruling  his  demurrer  to  said  Whitehall's  cross 
complaint;  and, 

4.  Insustaining  said  Whitehall's  demurrer  to  the  appel- 
lant's reply. 

Before  considering  any  of  the  questions  arising  under 
these  alleged  errors,  it  is  necessary,  we  think,  to  a  proper 
understanding  of  this  case,  that  we  should  give  a  summary, 
at  least,  of  the  facts  stated  by  the  appellant  in  the  several 
paragraphs  of  his  complaint,  as  constituting  his  supposed 
cause  of  action.  In  the  first  paragraph  of  his  complaint, 
the  appellant  alleged,  in  substance,  that  on  the  19th  day 
of  February,  1878,  he  purchased  of  the  appellee  Whitehall 
a  certain  quarter  section  of  land,  particularly  described,  in 
Fountain  county,  Indiana,  for  the  sum  of  $7,200,  which 
land  the  said  Whitehall  then  conveyed  to  the  appellant  by 
a  general  warranty  deed,  a  copy  of  which  was  filed  with 
and  made  a  part  of  the  complaint;  that  a  part  of  the  pur- 
chase-money for  said  land  was  paid  down,  and  for  |8,800 
thereof  the  appellant  executed  to  said  Whitehall  three 
promissory  notes,  copies  of  which  were  made  parts  of  the 
complaint;  that  said  notes  were  placed  in  the  hands  of  the 
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appellee  Brown's  testator,  then  living  but  since  deceased, 
who  had  made  a  special  deposit  of  them  with  the  appellee 
The  First  National  Bank  of  Attica,  Indiana,  the  receipt  for 
which  was  then  in  the  hands  of  the  appellee  Brown ;  that, 
before  the  conveyance  of  said  land  to  the  appellant,  George 
Crawford  et  al.  recovered  a  judgment,  in  the  court  of  com- 
mon pleas  of  Fountain  county,  against  the  said  Whitehall, 
for  the  sum  of  |8,637.81,  which  judgment  was  a  lien  on 
said  land ;  that,  in  violation  of  the  covenants  in  his  said 
deed,  the  said  Whitehall  had  refused  to  pay  off*  said  judg- 
ment, and  that  on  January  23d,  1877,  the  appellant  paid 
off  the  balance  due  thereon,  to  wit,  ^^3,775.99,  and,  after 
deducting  certain  credits,  he  tendered  to  said  Whitehall 
the  balance  due  on  said  notes,  to  wit,  $1,135.58,  and  brought 
the  same  into  court  and  demanded  that,  on  such  payment, 
the  court  would  order  the  said  notes  to  be  surrendered  and 
cancelled. 

The  second  paragraph  of  the  complaint  stated  substantial- 
ly the  same  facts  as  were  stated  in  the  first  paragraph ;  and, 
in  addition  thereto,  it  set  up  a  written  agreement,  entered 
into  by  and  between  the  appellant,  the  appellee  Whitehall 
and  said  Simon  Brown,  the  testator  of  the  appellee  Cyrus 
Brown,  by  the  terms  of  which  agreement  all  the  purchase- 
money  for  said  land  was  to  be  placed  in  the  hands  of  said 
Simon  Brown,  and  by  him  to  be  paid  to  said  Whitehall, 
as  fast  as  he  should  discharge  certain  specified  liens  on  said 
land;  that  a  sufficient  amount  was  to  be  retained  bv  said 
Simon  Brown  to  pay  the  said  Crawford  judgment,  which 
said  Brown  was  to  pay  with  said  money,  in  case  it  was 
finally  affirmed  and  not  set  aside,  in  the  proceedings  insti- 
tuted for  that  purpose ;  but  if  said  judgment  were  set  aside 
and  finally  defeated,  so  that  no  liability  should  exist  against 
said  Whitehall  to  pay  the  same,  then  said  Simon  Brown 
was  to  pay  the  said  sum  to  said  Whitehall,  there  being  a 
bill  to  review  said  judgment  then  pending,  brought   by 
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said  Whitehall  in  the  circuit  court ;  that  the  appellant  had 
paid  all  said  purchase-mouey,  pursuant  to  said  agreement, 
and  the  same  had  been  paid  to  said  Whitehall,  except  the 
$3,800  represented  by  said  three  notes,  which  had  been 
signed  and  placed  in  said  Brown's  hands,  by  consent  of  the 
parties,  instead  of  the  money,  to  be  appliec^  in  the  same 
way  the  money  was  to  have  been  used  by  said  Brown; 
that  the  said  Crawford  judgment  had  long  since  been 
affirmed  by  the  court  where  said  bill  of  review  was  pend- 
ing, and  held  binding  and  valid. 

The  third  paragraph  of  the  complaint  contains  all  the 
allegations  of  fact  stated  in  the  second  pai*agraph,  with 
an  additional  averment,  to  the  efiect  that  the  three  prom- 
issory notes  were  substituted  for  the  three  thousand  eight 
hundred  dollars  in  money,  pursuant  to  a  subsequent  mod- 
ification of  the  original  agreement. 

Each  of  these  paragraphs  of  complaint  was  demurred 
to,  for  the  want  of  sufficient  facts,  in  the  circuit  court ; 
but  in  this  court  the  appellees  have  not,  in  any  manner, 
called  in  question  the  sufficiency  of  the  facts  stated  in 
either  of  the  paragraphs,  to  constitute  a  cause  of  action. 

We  come  now  to  the  consideration  of  those  rulings  be- 
low, which  are  complained  of  as  errors^  by  the  appellant. 
The  first  and  second  of  these  alleged  errors  may  properly 
be  considered  together,  for  the  second  and  third  para- 
graphs of  said  Whitehall's  answer,  which  are  the  subjects 
of  these  two  errors,  are  substantially  alike  in  their  alle- 
gations,— ^the  second  paragraph  being,  on  its  &ce,  an  an- 
swer to  the  second  and  third  paragraphs  of  the  complaint, 
and  the  third  paragraph  of  said  answer  being  addressed 
to  the  first  paragraph  of  the  complaint. 

In  the  second  paragraph  of  his  answer,  the  appellee 
Whitehall  admitted  that  he  executed  to  the  appellant  the 
warranty  deed  for  the  quarter  section  of  land,  in  con- 
sideration of  $7,200,  and  covenanted  against  incumbrances, 
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as  alleged  in  the  eomplaiiit ;  and  he  also  admitted  that  the 
said  judgment  for  (3,637.81,  belbre  that  time  rendered 
against  him  in  and  by  said  court  of  common  pleas  of  Fountain 
countVy  was  a  lien  on  said  laud  when  so  conveyed  by  him 
to  the  appellant ;  but  he  averred  that  said  judgment  was 
also  a  lien  upon  600  acres  of  other  laud  in  said  county, 
then  and  since  owned  by  the  appellee  ;  and  the  appellee 
Whitehall  further  said  that  an  appeal  from  said  judgment 
had  been  taken  from  said  court  of  common  pleas  to  the 
Supreme  Court,  seeking  to  reverse  the  same  for  certain 
alleged  errors  therein,  and  that  said  judgment  had  before 
that  time  been  affirmed  by  the  Supreme  Court,  on  said 
appeal.  And  said  Whitehall  averred,  that  he  was  then 
prosecuting  a  suit  to  review,  avoid  and  set  aside  the  said 
judgment,  for  fraud ;  which  last  mentioned  suit  was  still 
pending  and  undetermined,  in  the  Supreme  Court,  on 
appeal  from  the  Montgomery  Circuit  Court.  The  said 
Whitehall  further  said,  that,  in  view  of  said  judgment  of 
Crawford  ei  aL  against  him^  and  of  his  proceedings  then 
being  prosecuted  to  avoid  and  set  aside  said  judgment,  a 
written  agreement  was  entered  into  between  him  and  the 
appellant,  and  said  Simon  Brown,  since  deceased,  a  copy 
of  which  agreement  was  made  a  part  of  the  second  para- 
graph of  the  answer ;  and  that  said  agreement,  after  its 
execution,  was  modified  by  an  oral  agreement  of  all  the 
parties  thereto,  so  that  the  three  promissory  notes,  men- 
tioned in  the  complaint,  were  executed  to  said  Whitehall, 
and  placed  in  the  hands  of  said  Simon  Brown,  in  lieu  of 
80  much  money,  under  said  written  agreement  so  orally 
modified.  The  said  Whiteball  further  said,  that  after- 
ward an  execution  was  issued  on  said  judgment  of  Craw- 
ford et  oL^  to  the  sherift'  of  Fountain  county  ;  and,  upon 
a  demand  for  property  by  said  sheriff',  the  said  Whitehall 
designated  and  turned  out,  and  the  sheriff  levied  upon,  a 
certain  other  quarter  section  of  land  in  said  county,  ap- 


220  SUPREME  COURT  OF  INDIAJJA. 

Dunklebai^er  v.  Whitehall  et  al. 

praised  at  $  ,  and  afterward,  on  the  24th  day  of 
August,  1875,  reappraised  on  the  demand  of  the  judg* 
ment  plaintiffs  at  the  sum  of  $8,912.00 ;  two-thirds  of 
which  sum  would  have  been  more  than  sufficient  to  satisfy 
said  judgment,  interest  and  costs,  and  that  said  judgment 
was  subject  to  the  relief  laws  of  this  State. 

The  said  Whitehall  averred,  that,  at  the  time  of  said 
levy,  his  interest  in  the  land  so  levied  upon  was  sufficient 
in  value  to  satisfy  said  judgment,  interest  and  costs';  that 
on  the  28d  day  of  January,  1877,  the  said  levy  so  made 
remained  undisposed  of,  except  as  to  the  north-east  quar* 
ter  of  said  quarter  section,  which,  on  said  reappraisement 
thereof,  was  valued  at  $2,200.00,  and  which  was  sold  on 
June  10th,  1876,  on  an  alias  writ  of  vendL  exponaSj  for 
$l,466.67,which  sum  was  applied  by  said  sheriff  in  part 
payment  of  said  judgment;  and  the  residue  of  the  land 
so  levied  on  and  appraised  remained  unsold. 

The  said  Whitehall  averred,  that,  by  reason  of  the  levy 
of  said  execution  upon  his  lands  other  than  the  land  he 
conveyed  and  warranted  to  the  appellant,  the  said  judg- 
ment, as  agaiuBt  the  land  so  conveyed  to  the  appellant,  was 
fully  satisfied ;  and  so  he  said  that  the  payment  by  the 
appellant  of  said  judgment,  on  January  23d,  1877,  was 
purely  voluntary,  and  without  right  as  against  him,  said 
Whitehall,  and  in  fraud  and  violation  of  his  rights  under 
the  said  written  agreement;  and  he  denied  all  the  material 
allegations  of  the  complaint,  which  were  not  confessed  and 
avoided  in  and  by  said  answer. 

It  seems  to  us,  that  the  facts  stated  in  this  paragraph  of 
answer  were  not  sufficient  to  constitute  a  defence  to  the 
appellant's  cause  of  action,  as  stated  in  either  the  second  or 
third  paragraph  of  his  complaint.  We  are  aware  that  the 
alleged  levy  of  the  execution  issued  on  the  judgment  of 
Crawford  et  al.y  as  against  the  judgment  plaintiffs,  was 
prima  facie  a  satisfaction  of  their  judgments;  and  that,  if 
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they  were  seeking  to  enforce  their  judgment  either  against 
the  judgment  defendant,  Whitehall,  or  against  his  proper- 
ty other  than  that  levied  upon,  in  the  hands  of  third  per- 
sons, they,  the  judgment  plaintiffs,  would  he  required  to 
show  that,  without  any  fault  on  their  part,  the  alleged 
levy  had  not  resulted  in  the  actual  and  complete  satisfac- 
tion of  their  judgment.  The  law  on  this  subject  was  very 
fully  considered  by  this  court,  in  the  recent  case  of  McCabe 
v.  Goodmnej  65  Ind.  288,  Worden,  C.  J.,  delivering  the 
opinion,  in  which  a  large  number  of  the  authorities  bear- 
ing on  the  question  are  cited,  examined  and  compared. 
We  are  of  the  opinion,  however,  that  the  rules  of  law  on 
this  subject  are  not  applicable  to,  and  have  no  proper  bear- 
ing upon,  the  case  now  before  us.  The  appellant  was  not 
the  judgment  plaintiff,  and  it  did  not  appear,  either  from 
the  complaint  or  by  the  answers,  that  he  iiad  any  control 
whatever  over  the  judgment  or  any  execution  issued 
thereon.  He  had  purchased  a  valuable  tract  of  land  from 
the  appellee  Whitehall,  for  a  large  sum  of  money,  and  had 
received  said  appellee's  deed,  with  full  covenants  of  war- 
ranty, of  such  land.  Before  and  at  the  time  of  the  execu- 
tion of  said  deed,  the  land  so  conveyed  to  the  appellant 
was  encumbered  with  the  liens  of  divers  judgments  against 
said  Whitehall,  and,  among  others,  th^'e  said  judgment  of 
Crawford  et  al. 

Under  the  facts  of  this  case,  as  shown  in  the  answers, 
as  well  as  by  the  complaint,  in  the  absence  of  any  agree- 
ment to  the  contrary  it  would  seem  to  us  that  the  appel- 
lant had  a  clear  and  undoubted  right,  as  between  him 
and  the  appellee  Whitehall,  to  apply  the  unpaid  purchase- 
money  of  the  land  so  conveyed  and  warranted  to  him,  to 
the  actual  and  absolute  payment  and  satisfaction  of  the 
said  judgment  of  Crawford  et  al.  He  was  not  bound, 
we  think,  to  depend  upon  or  confide  in  any  construc- 
tive or  prima  facie  satisfaction  of  said  judgment ;  nor  was 
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he  bound  to  await  and  see  whether  or  not  the  alleged 
levy  ou  other  land  would  be  productive  ultimately  of 
such  a  complete  satisfaction  of  said^ judgment,  iis  would 
entirely  relieve  his  own  land  from  the  lieu  thereof.  It 
must  be  borne  in  mind,  that  this  is  not  a  controversy 
between  the  appellee  Whitehall,  the  judgment  defendant, 
and  the  judgment  plaintifts  or  any  one  claiming  under 
them ;  but  the  controversy  in  this  case  is  limited  clearly 
and  exclusively  to  the  judgment  defendant  Whitehall,  on 
the  one  side,  and  his  own  grantee,  the  appellant,  with  full 
covenants  of  warranty,  on  the  other  side.  In  such  a  case, 
we  can  not  doubt  that  the  appellant,  in  the  absence  of 
any  contract  on  his  part  to  the  contrary,  would  have  a 
clear  and  indisputable  right  to  extinguish  and  satisfy  all 
prior  and  apparent  liens  on  the  lands  so  conveyed  to 
him ;  and  this  he  might  do  with  the  unpaid  purchase- 
money,  still  owing  by  him  to  his  grantor,  Whitehall,  or, 
if  none  had  been  owing,  he  might  have  paid  and. satis- 
fied such  liens  out  of  his  own  proper  means,  and,  having 
done  so,  he  would  have  been  clearly  entitled  to  recover 
the  amount  so  paid,  from  his  grantor,  Whitehall,  under 
the  covenants  in  the  latter's  deed.  Snyder  v.  Lancy  10 
Ind.  424 ;  Kent  v.  Contrail,  44  Ind.  452. 

We  have  hitherto  considered  the  sufficiency  of  the  second 
paragraph  of  said  Whitehall's  answer,  on  the  appellant's 
demurrer  thereto  for  the  want  of  facts,  and  without  re- 
gard to  the  written  agreement  entered  into  by  and  between 
the  appellant  and  the  appellee  Whitehall,  and  said  Simon 
Brown,  of  and  concerning  the  purchase-money  of  the 
land  so  conveyed  by  said  Whitehall  to  said  appellant, 
with  full  covenants  of  warranty,  and  of  and  concerning 
the  application  of  said  purchase-money  to  the  satisfaction 
and  extinguishment  of  all  prior  liens  on  said  land,  and 
particularly  the  lien  of  the  said  judgment  of  said  Craw- 
ford et  aL     When  this  written  agreement  was  executed,  it 


MAY  TERM,  1880.  223. 

Dunklebarger  v.  Whitehall  ei  al. 

was  intended  and  contemplated  by  all  the  parties  thereto, 
that  the  entire  purchase-money  of  the  said  quarter  section 
of  land,  so  conveyed  by  the  said  Whitehall  to  the  appellant, 
to  wit,  the  sum  of  $7,200,  should  be  paid  to  and  deposited 
with  the  said  Simon  Brown;  and,  in  view  thereof,  it  was 
stipulated  in  said  agreement,  after  providing  for  the  pay- 
ment of  sundry  other  liens  on  said  land,  that  said  Brown 
should  "  retain  a  sufficient  amount  of  said  money  to  pay 
and  satisfy  a  judgment  in  favor  of  George  Crawford  et  al. 
and  against  A.  L.  Whitehall,  for  $3,637.81,  in  the  com- 
mon pleas  court  of  said  county,  in  the  event  that  said  judg- 
ment is  finally  held  affirmed  and  not  set  aside,  in  the  pro- 
ceedings instituted  for  that  purpose,  in  which  case  they," 
said  Brown  and  one  G^^orge  Snyder, "  are  to  pay  it  and  turn 
over  any  overplus  to  said  Whitehall ;  but,  if  said  judgment 
is  set  aside  and  finally  defeated,  so  that  no  liability  to  pay 
the  same  exists  against  said  A.  L.  Whitehall,  then  they," 
said  Brown  and  Snyder,  "are  to  pay  over  said  balance 
to  said  A.  L.  Whitehall." 

It  would  seem,  that  this  written  agreement  was  never  in 
fact  executed  by  the  "George  Snyder"  named  therein; 
but  it  appeared,  both  from  the  complaint  and  the  answers, 
that  the  written  agreement,  after  its  execution  by  the  other 
parties,  was  orally  modified  to  the  extent  only,  that,  in 
lieu  of  so  much  of  the  purchase-money,  the  three  promis- 
sory notes  now  sued  for,  to  the  amount  in  the  aggregate 
of  $3,800,  were  executed  by  the  appellant  to  the  order  of 
said  A.  L.  Whitehall,  and  deposited  with  said  Simon 
Brown  as  so  much  money.  It  is  very  clear,  we  think,  that 
these  three  notes  were  intended  to  represent  and  cover  the 
amount  of  the  judgment  of  said  George  Crawford  et  al. 
against  said  A.  L.  Whitehall,  mentioned  in  said  written 
agreement.  There* is  no  possible  room,  as  it  seems  to  us, 
for  misconstruing  or  misunderstanding  the  force,  eftect  and 
meaning  of  that  part,  above  quoted,  of  the  said  written 


^24     SUPREME  COURT  OP  INDIANA. 

DuDklebarger  «.  Whitehall  et  al, 

agreement  in  relation  to  the  payment  and  satisfaction,  oat 
of  the  purchase-money  of  the  land  so  conveyed  by  the  said 
Whitehall  to  the  appellant,  of  the  said  judgment  of  Craw- 
ford et  aL  against  the  said  A.  L.  Whitehall.    Under  the 
terms  of  said  agreement,  the  said  judgment,  in  the  event 
it  was  not  set  aside  in  the  suit  then  pending  for  that  pur- 
pose, was  to  be  paid  and  satisfied,  not  out  of  the  proceeds 
of  other  property  of  the  said  Whitehall,  but  out  of  the 
purchase-money  of  the  land  so*  conveyed  and  warranted 
by  him  to  the  appellant.     The  oral  modification  of  the 
agreement  did  not  modify  or  change  its  terms,  in  this  re- 
gard ;  nor  did  the  fact  that  notes  were  executed  for  the 
unpaid  purchase-money  in  any  wise  estop  or  preclude  the 
appellant  from  applying,  as  he  had  the  right  to  do,  the 
purchase-money  evidenced  by  said  notes  to  the  actual  and 
absolute  extinguishment  and  satisfaction  of  the  said  judg- 
ment, after  the  said  Whitehall  had  failed,  as  he  had,  to 
have  the  same  set  aside,  in  his  suit  for  that  purpose. 

It  is  manifest  from  the  allegations  of  his  answer,  that 
the  appellee  Whitehall  claimed  or  intended  to  claim,  that 
his  suit  for  the  review  of  the  said  judgment  of  Crawford 
et  al.  against  him,  although  the  same  had  been  decided 
against  him,  and  the  court  had  refused  to  review  or  set 
aside  said  judgment,  was  still  pending,  within  the  meaning 
of  said  written  agreement,  because  he  said  that  he  had 
taken  an  appeal  from  the  judgment  adverse  to  him  in  his 
suit  for  review,  and  that  such  appeal  was  then  pending  in 
this  court.  It  is  a  sufficient  answer  to  this  claim,  as  it 
seems  to  us,  to  say  that  the  said  Whitehall  did  not,  in  said 
agreement,  save  or  reserve  the  right  to  such  an  appeal ; 
and  certainly  the  appellant  in  this  case  did  not  agree  to 
abide  or  await  the  decision  of  this  court  on  such  appeal, 
before  he  would  pay  off  and  satisty,  as  Tie  had  the  rijBfht  to 
do  in  the  absence  of  such  an  agreement,  the  said  judg- 
ment of  Crawford  et  al.    We  may  remark,  parentheti- 
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cally,  in  this  connection,  that  the  appeal  referred  to  was 
decided  by  this  court,  at  its  last  term,  adveraely  to  said 
Whitehall,  and  is  reported  under  the  title  of  Whitehall 
V.  Crawfordj  67  Ind.  84,  Bidple,  J.,  delivering  the 
opinion;  and  it  would  seem  therefrom,  that  the  said 
Whitehall  had  apparently  no  ground  for  a  review  of  suid 
judgment,  and  absolutely  no  ground  whatever  for  any 
appeal  to  this  court. 

In  the  conclusion  of  the  second  paragraph  of  his  answer, 
the  said  Whitehall  alleged  that  the  payment  by  the  appel* 
lant,  of  the  said  judgment  of  Crawford  et  al.^  on  January 
28d,  1877,  was  "purely  voluntary."  We  do  not  know  that 
we  correctly  understand  just  what  was  meant  by  this  alle- 
gation ;  but  if  the  said  Whitehall  intended  thereby  to* 
claim  that  the  appellant  ought  not  to,  and  could  not  under 
the  law,  obtain  any  credit  for  the  amount  paid  by  him,  in 
satisfaction  of  the  said  judgment,  upon  the  unpaid  pur- 
chase-money of  the  land  so  conveyed  to  him,  and  evidenced 
by  his  said  three  notes,  upon  the  firround  that  his  said  pay- 
ment was  "  purely  voluntary,"  it  would  seem  to  us  to  be 
a  most  singular  misapplication  and  perversion  of  the  law 
in  relation  to  "voluntary  payments."  The  appellant  had 
a  clear  and  undoubted  right  to  pay  off  and  satisfy  the  said 
judgment,  as  an  existing  lien  on  the  laud  so  conveyed  and 
warranted  to  him,  and,  in  the  absence  of  any  agreement 
to  the  contrary,  to  hold  his  grantor  and  warrantor,  White- 
hall, liable  to  him  for  the  amount  so  paid,  whether  his 
said  payment  was  *'  purely  voluntary/'  or  made  under 
legal  compulsion.  « 

We  are  clearly  of  the  opinion,  therefore,  that  the  facts 
stated  in  the  second  paragraph  of  said  Whitehairs  answer 
were  utterly  insufficient  to  constitute  a  defence  to  the 
appellant's  cause  of  action,  and  that  the  demurrer  to  said 
paragraph  ought  to  have  been  sustained.  It  follows, 
also,  from  what  we  have  said,  that  the  court  erred,  in 
Vol.  LXX.— 15 
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our  opinion,  in  overruling  the  appellant's  demurrer  to 
the  third  paragraph  of  said  Whitehall's  answer;  for, 
as  already  stated,  there  is  no  material  diftei'ence  between 
the  second  and  third  paragraphs  of  said  answer,  as  to  the 
tacts  therein  stated. 

The  conclusion  we  have  reached,  in  regard  to  the  insuffi- 
ciency of  these  paragraphs  of  answer,  renders  it  unnecessary 
for  us  to  extend  this  opinion  with  a  lengthy  examination  of 
the  sufficiency,  or  rather  insufficiency,  of  the  cross  complaint 
of  the  appellee  Whitehall.  Substantially  the  same  facts  were 
stated  in  this  cross  complaint,  as  a  cause  of  action,  as 
were  pleaded  by  said  Whitehall,  in  the  second  and  third 
paragraphs  of  his  answer,  as  a  defence  to  the  appellant's 
complaint.  In  our  view  of  these  facts,  they  utterly  failed 
to  show  that  the  said  Whitehall  had  any  right  to  or  in- 
terest in  the  three  promissory  notes  in  controversy  in 
this  action,  beyoiid  the  amount  which  the  appellant  ten- 
dered him  thereon,  and  brought  into  court  for  his  use. 
Therefore,  we  think  that  the  court  clearly  erred  in  over- 
ruling the  appellant's  demurrer  for  the  want  of  sufficient 
tacts,  to  said  Whitehall's  cross  complaint. 

We  deem  it  unnecessary,  also,  for  us  to  consider  at 
length  the  sufficiency  of  the  appellant's  reply  to  the 
special  paragraphs  of  said  Whitehall's  answer.  As  we 
have  reached  the  conclusion  that  the  facts  alleged  in 
these  special  paragraphs  of  answer  were  not  sufficient  to 
constitute  a  defence  to  the  appellant's  cause  of  action,  it 
is  immaterial,  as  it>  seems  to  us,  whether  the  reply  thereto 
,was  sufficient  or  not  to  withstand  the  demurrer  of  said 
Whitehall,  for  the  want  of  facts ;  for  a  bad  reply  is  cer- 
tainly a  sufficient  reply  to  a  bad  answer. 

The  judgment  is  reversed,  at  the  appellees'  cost«,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
appellant's  demurrers  to  the  second  and  third  paragraphs 
of  said  Whitehall's  answer,  and  to  bis  cross  complsunt. 
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and  for  further  proceedings  not  inconsistent  with  fhis 
opinion. 

Petition  for  a  rehearing  overruled. 


•  ♦  • 


HocEETT  17.  Jones  et  al.,  Executors. 

Agxhct. — Itevoeation. — Death. — Contract  to  pay  Debt  barred  by  Bankruptey. 
— Consideration. — Delivery. — Trustee. — A  discharged  bankrupt  executed  an 
agreement  in  writing,  specifically  binding  both  himself  and  his  executors 
and  administrators  to  pay  to  a  creditor  an  indebtedness  barred  by  his  dis- 
charge, and  then  entrusted  the  same  to  a  third  person,  to  be  delivered,  on 
the  death  of  the  bankrupt,  to  the  creditor,  who  until  then  had  no  knowl- 
edge of  its  existence. 

Heldj  that  the  agreement  is  valid. 

Held,  also,  that  such  third  party  was  the  agent  or  trustee  of  the  creditor. 

Hdd^  also,  that  such  agency  was  not  revoked  by  the  death  of  the  bankrupt, 
nor  could  it  have  been  revoked  by  him. 

Held,  also,  that  the  delivery  to  such  agent  was  sufficient. 

From  the  Marion  Circuit  Court. 

W.  A.  Tiptorij  S.  J.  Peelle  and  L  HerVj  for  appellant. 
J.  T.  Dye  and  A.  C.  Harris y  for  appellees. 

Worden,  J. — This  was  a  claim  filed  by  the  appellant, 
against  the  estate  of  Barnabas  Coffin,  deceased.  The 
cause  was  submitted  to  the  court  for  trial,  on  an 
agreed  statement  of  the  facts.  Finding  and  judgment  for 
the  defendants.  The  proper  steps  were  taken  to  present 
the  questions  involved,  for  the  decision  of  this  court. 

The  following  is  the  statement  of  the  facts,  signed  by 
the  respective  parties : 

"  On  the  l&th  day  of  September,  1867,  the  deceased, 
then  in  life,  executed  and  delivered  to  plaintiff  his  five  (5) 
certain  promissory  notes,  each  for  the  "sum  of  eight  hundred 
and  seventy-two  dollars  and  four  cents,  and  due  at  five,  six, 
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seven,  eight  and  nine  years  from  date,  with  interest,  for  value 
received,  without  any  relief  from  valuation  or  appraisement 
laws ;  that  two  hundred  dollars  were  paid  and  credited  on 
the  first  note,  September  19th,  1867,  the  balance  of  the 
principal  due  on  said  five  notes  being  four  thousand  one 
hundred  and  sixty  dollars  and  twenty  cents ;  that,  after  the 
execution  and  delivery  of  said  notes,  the  deceased,  then  m 
life,  was  discharged  from  the  payment  of  the  same,  with 
others,  by  certain  proceedings  in  bankruptcy  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Indiana; 
that  subsequent  to  his  said  discharge  in  bankruptcy,  and 
without  the  knowledge  of  Hockett,  the  deceased,  then  in 
life,  executed  to  Hockett  his  certain  agreement,  which  is 
as  follows : 

"  *  Whereas  I  executed  my  promissory  notes  dated  Sep- 
tember 16th,  1867,  amounting  in  the  aggregate  to  four 
thousand  three  hundred  and  sixty  dollars  and  twenty 
cents  (^^4,860.20),  with  credits  dated  September  19th*  1867, 
two  hundred  dollars,  payable  to  the  order  of  Samuel  Hock- 
ett ;  whereas  I  have  been  discharged  from  all  liability  to 
pay  said  notes,  in  certain  proceedings  in  the  United  States 
District  Court  of  the  District  of  Indiana ;  now,  in  consid- 
'eration  of  one  dollar  to  me  paid  in  hand  by  said  Samuel 
Hockett,  the  receipt  of  which  is  hereby  acknowledged,  and 
other  good  and  sufficient  reasons,  I  agree  to  pay  said  Sam- 
uel Hockett  said  notes,  without  interest ;  and,  in  case  said 
notes  are  not  paid  during  my  lifetime,  I  hereby  agree  that 
my  executors  shall  pay  the  same  out  of  my  estate  coming 
into  their  hands.  (Signed)  B.  Coffin/ 

"'May  27th,  1876/ 

"  That,  at  the  time  of  the  execution  of  said  agreement, 
the  deceased  delivered  the  same  to  his  son  David,  with 
the  verbal  direction  to  hold  the  same  until  his  death,  and 
then  deliver  same  to  |Iockett,  which  David  agreed  to  do. 
The  agreement  was  delivered  to  Hockett,  by  David,   after 
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his  father's  death,  which  occurred  in  August,  1876.  Hock- 
ett  had  no  knowledge  of  the  existence  of  the  agreement, 
until  after  the  death  of  Co£Bn  and  its  delivery  to  him  by 
David  ;  that  Hockett  never  paid  the  one  dollar  considera- 
tion, mentioned  in  said  agreement,  to  any  one." 

Two  questions  seem  to  arise  upon  the  agreed  statement 
of  facts : 

,1.  Was  the  agreement  of  Coffin  ba^ed  upon  a  sufficient 
consideration  ? 

2.  If  the  consideration  was  sufficient,  was  the  agree- 
ment so  delivered  as  to  become  valid  and  binding? 

Both  of  these  questions  must,  in  our  judgment,  be  an- 
swered in  the  affirmative. 

"  A  promise  to  pay  a  debt  contracted  during  infancy,  or 
barred  by  the  statute  of  limitations  or  bankruptcy,  is  good, 
without  other  consideration  than  the  previous  legal  obliga- 
tion." 1  Parsons  Contracts,  6th  ed.,  p.  434.  In  Wiggins  v. 
Keizer^  6  Ind.  252,  257,  it.  was  said  by  this  court,  that, 
^^  If  a  bankrupt,  after  his  discharge,  or  a  person  under  a  dis- 
ability, after  the  disability  is  removed,  or  a  debtor  whose 
debt  is  barred  by  the  statute  of  limitations,  expressly  prom- 
ises to  pay  his  debt,  the  moral  obligation  is  apparent,  and 
the  promise  has  a  substantial  basis  on  which  to  rest,  that 
is,  a  consideration  actually  received."  It  is,  therefore,  not 
material  that  the  dollar  mentioned  in  the  agreement  was 
never  paid. 

The  question  of  delivery  is  perhaps  not  so  clear,  but  it 
is  free  from  serious  difficulty.  It  is  true  that  an  instru- 
ment, whether  operating  as  an  executory  contract  or  as  a 
conveyance,  must  be  delivered,  in  order  to  be  effectual. 
The  delivery,  however,  may  be  actual  or  constructive.  1 
Daniel  Negot.Instru.  57. 

In  this  case,  the  instruntent  was  delivered  by  Coffin,  the 
maker,  to  his  son  David,  with  directions  to  hold  the  same 
until  his,  Coffin's,  death,  and  then  deliver  it  to  Hockett. 
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This  David  agreed  to  do;  and  he  delivered  it  accordingly, 
after  Coffin's  death.  It  will  be  noticed  that  there  were  no 
conditions  accompanying  the  direction  to  David  to  de- 
liver the  instrument  to  Hockett  upon  the  death  of  Coffin, 
nor  did  Coffin  reserve  any  right  to  withdraw  or  control  the 
instrument. 

We  do  not  feel  at  all  embarrassed  with  the  legal  propo- 
sition, to  which  our  attention  has  been  called  by  counsel 
for  the  appellees,  that  the  powers  of  an  agent  terminate 
upon  the  death  of  his  principal ;  because,  in  our  opinion, 
the  proposition  has  no  application  to  the  case.  We  do  not 
regard  David  as  Coffin's  agent,  in  respect  to  the  delivery  of 
the  instrument  to  Hockett,  but  rather  as  the  agent  of 
Hockett. 

This  point  is  illustrated  by  the  case  of  Richardson  v.  Lin- 
colUy  5  Met.  201.  There,  Zaccheus  Richardson  was  the 
payee  of  certain  promissory  notes,  which  he  had  placed  in 
the  hands  of  Sidney  Williams  for  the  purpose  of  suit  upon 
them.  While  they  were  thus  in  the  hands  of  Williams,  the 
payee  endorsed  them  to  the  plaintiff,  Fanny  F.  Richardson, 
his  daughter.  When  the  indorsements  were  made,  the 
notes  were  still  left  in  the  hands  of  Williams,  for  the  use 
of  the  indorsee,  and  were  not  otherwise  delivered  to  her. 
It  was  objected  that  there  was  no  sufficient  delivery,  and 
upon  this  point  it  was  said  by  Shaw,  C.  J.,  in  delivering 
the  opinion  of  the  court : 

"  It  was  then  contended,that  there  was  no  proof  of  delivery 
of  the  indorsed  note  by  the  father  to  the  plaintiff,  so  as  to 
enable  her  to  sue  as  indorsee.  It  is  no  doubt  true,  that 
if  the  holder  of  a  note  simply  makes  an  indorsement 
upon  it,  directing  it  to  be  paid  to  a  third  person,  and  re- 
tains it  in  his  own  possession  or  power,  no  interest  vests 
in  the  indorsee.  But  a  constructive  delivery  is  sufficient; 
any  act  which  puts  it  into  the  power  or  under  the  control 
of  the  indorsee.    Even  in  case  of  the  sale  of  the  goods,  de- 
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posited  in  the  hands  of  a  third  person,  a  contract  of  sale, 
with  an  order  to  the  depository  to  deliver  them  to  the 
vendee,  it  is  a  good  constructive  delivery. 

"  In  this  case,  the  note  was  in  the  keeping  of  Mr. 
Williams,  as  the  attorney  of  the  promisee,  and  he  was  then 
his  agent.  But  when  Richardson,  the  promisee,  negotiated 
the  note  to  his  daughter,  and  left  it  in  Mr.  Williams*  cus- 
tody for  her  use,  he  thereby  consented  to  hold  it  for  her, 
and  became  her  agents  and  brought  an  action  upon  it  in  her 
name,  which  she  sanctioned  by  original  order  or  subsequent 
ratification.  This  is  abundant  proof  of  actual  transfer  and 
constructive  delivery,  and  makes  her  indoreee  and  holder 
of  the  note,  although  she  never  saw  it." 

So,  in  the  case  here,  when  David  consented  to  receive  the 
instrument,  and  deliver  it  to  Hockett  upon  the  death  of 
Coffin,  he  undertook  to  act  in  that  behalf  as  trustee  or 
agent  for  Hockett;  and  Hockett  ratified  the  agency  by 
receiving  the  instrument  from  David. 

An  unconditional  delivery  of  a  bond,  by  the  obligor  to  a 
third  person,  for  the  use  of  the  obligees,  and  their  subse- 
quent acceptance  of  it,  especially  by  bringing  suit  upon 
it,  constitute  a  suiiicient  delivery.  Guard  v.  Bradley^  7 
Ind.  600. 

Whatever  would  be  a  sufficient  delivery  of  a  deed  for 
the  conveyance  of  land  would  seem  to  be  a  sufficient 
delivery  of  any  executory  contract  for  the  benefit  of  the 
party  to  whom  the  delivery  is  to  be  made.  In  the  case  of 
Stewart  v.  Weed.  11  Ind.  92.  it  was  held  by  this  court,  that 
"delivery  to  a  third  person,  for  the  use  of  the  party  in 
whose  favor  the  deed  is  made  provided  the  grantor  parts 
with  all  control  over  the  instrument,  will  make  the  deed 
eftectual  from  the  instant  of  such  delivery ;  for  the  law 
will  presume,  if  nothing  appears  to  the  contrary,  that  a 
man  will  accept  what  is  for  his  benefit." 
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We  think  it  clear  that  Coffin,  by  placing  the  instrament 
in  the  hands  of  his  son  David,  with  directions  to  hold  it 
until  his,  Coffin's,  death,  and  then  deliver  it  to  Hockett, 
without  reserving  any  right  or  power  to  recall  or  change 
bis  directions  in  respect  to  it,  parted  with  all  control  and 
dominion  over  the  instrument ;  and  after  that  he  had  no 
power  to  revoke  what  he  had  thus  done.  See  Doe  v. 
Knight,  5  £.  &  C.  671 ;  Xenos  v.  Wickham,  14  C.  B.  n.  b. 
485,  and  note ;  Xenos  v.  Wiekham,  L.  R.,  2  H.  L.  C.  296. 

There  is  some  analogy  between  this  case  and  one  where 
money  or  property  is  delivered  to  one  for  the  benefit  of 
another,  intended  as  a  gift  to  the  latter,  which  can  not  be 
Avithdrawn  by  the  donor  before  delivery  to  the  donee. 
Wyble  V.  McPheters,  52  Ind.  393,  and  cases  there  cited. 

The  fact  that  the  instrument  was  not  to  be  delivered  by 
David  to  Hockett,  until  after  the  death  of  Coffin,  does  not 
impair  the  otherwise  legal  effect  of  the  delivery  by  Coffin 
to  David  for  the  purpose  indicated.  The  death  of  Coffin 
was  an  event  that  must,  in  the  course  of  nature,  happen ; 
and  the  designation  of  that  event  merely  determined  the 
time  when  the  delivery  was  to  be  made  to  Hockett.  In  8 
Washburn  Real  Prop.,  top  p.  288,  it  is  said  that  "  a  deed 
may  be  delivered  to  the  grantee  himself,  or  it  may  he  deliv- 
ered to  a  stranger  unknown  to  the  person  for  whose  benefit 
it  is  made,  if  so  intended  by  the  maker ;  and  this  may  be  an 
otiectual  delivery  the  moment  it  is  assented  to  by  the  gran- 
tee, even  though  the  grantor  may  in  the  meantime  have 
deceased." 

The  authorities  fully  sustain  the  text.  Thus,  in  Hatch  v. 
Hatch,  9  Mass.  307,  a  conveyance  was  executed  by  a 
father  to  his  son,  without  the  privity  of  the  latter,  and 
delivered  to  a  third  person,  to  be  kept  until  the  grantor^s 
tleath,  and  then  delivered  over  to  the  grantee,  which  was 
accordingly  done.  This  was  held  to  be  a  sufficient  delivery. 
Much  such  a  case  was  that  of  Foster  v.  Mansfield^  8  Met. 
412. 
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In  Stephens  v.  Huss,  54  Pa.  State,  20,  "  The  grantor  in 
several  deeds,  gave  them  to  a  third  person  with  directions 
to  hand  them  after  the  grantor's*  death  to  the  persons  to 
whom  they  were  made,  or  have  the  deeds  of  such  as  might 
be  minors  recorded ;  they  were  so  handed  over  and 
recorded  respectively.  Held,  that  the  delivery  was 
perfect." 

In  Stephens  v.  Rinehart,  72  Pa.  State,  434,  "L.  made 
deeds  to  several  children  and  gave  them  to  M.  to  be  re- 
corded after  his  death  and  handed  to  the  grantees.  Held, 
the  delivery  by  relation  took  eftect  when  they  were  given 
to  M."  Sharswood,  J.,  said,  in  delivering  the  opinion  of 
the  court :  "  That  the  delivery  of  the  deed  in  controversy 
after  the  death  of  the  grantor,  took  effect  by  relation  to 
the  first  delivery,  seems  a  point  very  well  settled  by 
the  decided  cases.  Stephens  v.  Huss^  54  Pa.  State,  20. 
In  Foster  v.  Mansfield^  8  Met,  414,  Shaw,  C.  J.,  said: 
'Where  the  future  delivery  is  to  depend  upon  the  payment 
of  money  or  the  performance  of  some  other  condition,  it 
will  be  deemed  an  escrow.  Where  it  is  merely  to  await 
the  lapse  of  time  or  the  happening  of  some  contingency, 
and  not  the  performance  of  any  condition,  it  will  be  deem- 
ed the  grantor's  deed  presently.  Still  it  will  not  take 
effect  as  a  deed  until  the  second  delivery;  but  when  thus 
delivered  it  will  take  effect  by  relation  from  the  first  de- 
livery.' "  See,  also,  the  case  of  Hathaway  v.  Payne,  34  N. 
Y.  92. 

The  case  of  Pratsman  v.  Baker ,  30  Wis.  644,  is  not  in 
point  here.  In  that  case  a  grantor  made  a  deed,  leaving  it 
with  one  Sheardown,  to  be  retained  by  him  during  the  life 
of  the  grantor,  and  then  recorded  and  delivered  to  the 
gi'antee,but  subject  to  the  control  of  the  grantor  during  his 
lite.  The  grantor  sought  to  control  the  deed  during  his 
life,  revoked  the  delivery  of  the  same,  and  requested  that  it 
mfght  be  returned  to  him  to  be  destroyed  ;  but  Sheardown 
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retained  the  deed  in  his  possession  until  the  grantor's 
death,  when  he  placed  it  upon  record.  The  delivery  was 
held  to  be  insufficient.  That  case  differs  from  the  present 
in  a  very  material  point,  for  there  the  grantor  reserved  the 
right  to  control  the  deed  during  his  life  ;  hence  he  never  lost 
his  legal  control  and  dominion  over  it.  Whereas,  a's  has 
been  already  said,  no  such  right  was  reserved  by  Coffin 
when  he  delivered  the  instrument  in  question  to  his  son 
David,  nor  did  he  in  his  lifetime  attempt  to  revoke  what 
he  had  thus  done. 

For  these  reasons  we  think  the  court  below  erred  iu  its 
decision. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  is  remanded,  with  instructions  to  the  court  below 
to  allow  the  plaintiff's  claim  against  the  estate,  in  accord- 
ance with  the  agreement  of  the  deceased. 
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premises,  sold  under  a  decree  of  foreclosure,  remain  unredeemed,  and  a 
sheriffs  deed  therefor  is  duly  executed  at  the  expiration  of  the  year  for 
redemption,  the  title  of  the  purchaser  relates  back  to  the  date  of  the  sher- 
IflTs  sale.;  and,  if  the  mortgagor's  wife  was  not  a  party  to  either  the  mort- 
gage or  foreclosure,  her  title  to  the  one-third,  under  the  act  of  March 
11th,  1875,  1  R.  S.  1876,  p.  554,  relates  back  to  the  same  date ;  and  a  con- 
veyance thereof,  by  her  and  her  husband,  to  a  third  person,  executed  sub- 
sequent to  such  sherifiTs  sale,  but  prior  to  the  expiration  of  the  year  for  re- 
demption, vests  title  in  her  grantee,  and  entitles  him  to  partition  upon  the 
expiration  of  such  year. 

From  the  Clinton  Circuit  Court. 

S.  H.  Doyal  and  P.  W.  Gard^  for  appellant. 
J".  T.  Bockman,  J.  Claybaugh   and  B.  K.  Higinbotham, 
for  appellees. 
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HowK,  J. — This  was  a  suit  by  the  appellees,  against  the 
appellant,  for  the  partition  of  certain  real  estate  in  Clinton 
county,  Indiana.  In  their  complaint,  the  appellees  alleged, 
in  substance,  that  the  said  Josephine  Blackmore  was  the 
owner  in  fee-simple  of  the  undivided  one-third  part,  and 
that  the  appellant  was  the  owner  in  fee  of  the  undivided 
two-thirds  part,  of  said  real  estate;  and  she  demanded 
judgment  for  partition,  that  her  share  of  said  real  estate 
should  be  set  oft*  to  her  in  severalty,  and  for  all  other 
proper  relief.  To  this  complaint  the  appellant  answered 
by  a  general  denial. 

The  issues  joined  were  submitted  to  the  court  for  trial, 
upon  an  agreed  statement  of  facts,  and  a  finding  was  made 
for  the  appellee  Josephine  Blackmore;  and  an  interlocutory 
order  of  partition  was  made,  and  commissioners  were 
appointed  by  the  court  to  make  such  partition.  After- 
ward, the  commissioners  made  to  the  court  and  acknowl- 
edged their  written  report  of  the  partition  made  by  them 
in  accordance  with  the  order  and  judgment  of  the  court. 
Thereupon  the  appellant  moved  the  court  for  a  new  trial, 
which  motion  was  overruled,  and  to  this  ruling  he  excepted ; 
and  final  judgment  of  partition  was  rendered,  confirming 
the  report  of  the  commissioners. 

In  this  court,  the  appellant  has  assigned,  as  error,  the 
decision  of  the  circuit  court  in  overruling  his  motion  for  a 
new  trial,  tn  this  motion,  the  causes  assigned  for  such 
new  trial  were,  that  the  finding  was  not  sustained  by  suffi- 
cient evidence,  and  that  it  was  contrary  to  law.  On  the 
trial,  all  the  evidence  offered  was  contained  in  the  agreed 
statement  of  facts,  and  was  in  substance  as  follows : 

*'  On  the  26th  day  of  January,  1872,  David  Rinehart  was. 
the  owner  in  fee  of  the  following  described  real  estate  in 
Clinton  county,  Indiana,  to  wit:"  (Description  of  same 
land  of  which  partition  was  demanded  in  this  suit.)  "  On 
said  26th  of  January,  1872,  he  mortgaged  said  real  estate, 
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his  wife,  Lucinda.  not  joiniug  with  him,  to  Geo.  B.  Bash, 
to  secure  $700,  which  said  Hash  subsequently  assigned  to 
said  Horace  Hollenback. 

"At  the  May  term,  1876,  of  the  Clinton  Circuit  Court, 
a  decree  of  foreclosure  of  said  mortgage  was  rendered  in 
favor  of  said  Hollenback,  to  which  proceeding  Lucinda, 
wife  of  said  David  Rinehart,  was  not  a  party.  On  regular 
proceedings  subsequently  had,  in  due  form  of  law,  the 
sheriff' of  Clinton  county,  on  the  19th  of  August,  1876,  sold 
said  land  to  said  Hollenback.  The  property  was  not 
redeemed  within  a  year  therefrom,  and  the  sheriff  executed 
a  deed  of  said  real  estate  to  said  Hollenback. 

"  On  March  30th,  1877,  David  Rinehart  and  Lucinda 
Rinehart,  his  wife,  deeded  said  land  to  Josephine  Black- 
more,  the  following  being  a  description  thereof  in  said 
deed:"  (description.)  "And  that  said  Josephine  Black- 
more  and  her  husband  demanded  of  said  Horace  Hollen- 
back the  possession  of  one-third  of  said  real  estate,  and 
that  the  same  be  set  aside  to  said  Josephine,  as  required 
by  law."       , 

It  will  be  seen  from  the  foregoing  statement  of  facts, 
that  the  appellant  became  the  purchaser  of  the  lands  in 
controversy  in  this  action,  at  a  sheriff's  sale  thereof  on  the 
19th  day  of  August,  1876,  under  an  execution  issued  on  a 
judgment  against  David  Rinehart;  and  that  the  inchoate 
interest  of  Lucinda  Rinehart,  as  the  wife  of  said  David 
Rinehart,  in  the  said  lands,  was  in  no  manner  bound  by 
the  judgment  or  affected  by  such  sale  to  the  appellant. 
It  further  appeared  from  the  facts  agreed  upon,  that  the 
lands  in  question  were  not  redeemed  from  the  sale  thereof 
•to  the  appellant,  within  the  time  allowed  by  law  for  such 
redemption ;  and  that,  some  four  months  before  the  expi- 
ration of  the  time  allowed  by  law  for  such  redemption,  and 
before  the  sheriff  executed  a  deed  of  said  real  estate  to  the 
appellant,  the  said  Lucinda  Rinehart  and  David  Rinehart, 
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her  husband,  executed  a  deed  of  said  lands  to  the  appellee 
Josephine  Blackmore,  under  which  she  claimed,  in  this 
action,  to  be  the  owner  in  fee-simple  of  the  undivided  one- 
third  part  of  said  lands. 

The  point  is  made  by  the  appellant's  counsel,  in  argu- 
ment, and  is  urged  upon  us  with  much  earnestness,  that, 
at  the  time  the  said  Lucinda  and  David  Sinehart  executed 
sflid  deed  to  the  appellee  Josephine  Blackmore,  the  said 
Lucinda's  inchoate  title  to  and  interest  in  said  lands  had 
not  vested  and  become  absolute  under  the  statute,  and  did 
not  pass  by  her  deed  to  the  grantee  therein.  In  support 
of  this  position,  the  appellant's  counsel  rely  upon  the  pro- 
visions of  the  first  section  of  "  An  act  vesting  the  inchoate 
interests  of  married  women  in  the  lands  of  their  husbands 
when  the  title  of  the  husband  therein  has  been  divested  by 
certain  judicial  sales,  providing  for  the  possession  thereof, 
and  the  descent  of  such  vested  estate,  and  matters  connect- 
ed with  such  sales,"  approved  March  11th,  1875.  In  this 
first  section  of  the  statute,  it  is  provided,  "  That  in  all  cases 
of  judicial  sales  of  real  property,  in  which  any  married 
woman  has  an  inchoate  interest  by  virtue  of  her  marriage, 
where  the  inchoate  interest  is  not  directed  by  the  judg- 
ment to  be  sold  or  barred  by  virtue  of  such  sale,  such  in- 
terest shall  become  absolute  and  vest  in  the  wife  in  the 
same  manner  and  to  the  same  extent  as  such  inchoate  in- 
terest of  married  women  now  begome  absolute  upon  the 
death  of  the  husband,  whenever,  by  virtue  of  said  sale,  the 
legal  title  of  the  husband  it)  and  to  such  real  property  shall 
become  absolute  and  vested  in  the  purchaser  thereof,  his 
heirs  or  assigns,  subject  to  the  provisions  of  this  act  and 
not  otherwise.^'    1  R.  S.  1876,  p.  554. 

It  is  claimed  by  the  appellant's  counsel,  as  we  under- 
stand their  argument,  that  the  legal  title  of  an  execution 
defendant,  in  and  to  real  property  sold  on  execution, 
will    not    become    absolute    and  vest    in   the  purchaser 
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thereof,  hia  heirs  or  aasign8,^ntil  after  the  expiration  of  the 
time  allowed  by  law  for  redemption,  and  the  execution  of  a 
sheriff's  deed  of  such  property  to  the  purchaser  thereof. 
It  seems  to  us,  however,  that  when  the  time  for  redemp- 
tion has  elapsed,  and  the  sheriff's  deed  has  been  executed,the 
le^al  title  of  the  execution  defendant  in  and  to  the  real 
estate  will  vest  in  the  purchaser  thereof  and  become  ab- 
solute, not  as  of  the  date  of  the  sherifi*'s  deed,  but  as 
of  the  date  of  the  sheriff*  's  sale  thereof  to  such  purchaser. 
In  such  cases  the  doctrine  is,  that  "  where  there  are  di- 
vers acts  concurrent  to  make  a  conveyance,  estate  or 
other  thing,  the  original  act  shall  be  preferred ;  and  to 
this  the  other  acta  shall  have  relation."  Bellows  v.  Mc- 
Ginnis,  17  Ind.  64.  Ashley  v.  EbertSj  22  Ind.  55  ;  Sumner 
V.  Colemarij  23  Ind.  91;'  Steeple  v.  Downing^  60  Ind.  478. 
In  the  case  at  bar,  the  legal  title  of  David  Rinehart, 
the  husband,  in  and  to  the  real  estate  in  controversy, 
under  the  facts  agreed  upon,  became  absolute  and  vested 
in  the  appellant,  the  purchaser  thereof,  as  of  the  date  of 
this  purchase,  to  wit,  on  the  19th  day  of  August,  1876. 
By  the  express  terms  of  the  statute  above  quoted,  the 
inchoate  interest  of  Lucinda  Rinehart,  as  the  wife  of 
the  said  David  Rinehart,  in  and  to  such  real  estate,  be- 
came absolute  and  vested  in  her,  as  of  the  same  date,  to 
wit,  August  19th,  1876,  in  the  same  manner  and  to  the 
same  extent  that  such  inchoate  interest  would  have  be- 
come absolute  upon  the  death  of  her  husband.  This 
view  of  the  question  obviates  the  objections  of  the  ap- 
pellant's counsel  to  the  validity  and  sufficiency  of  the 
deed  executed  by  said  Lucinda  Rinehart  and  her  hus- 
band, David  Rinehart,  to  the  appellee  Josephine  Black- 
more.  Under  that  deed,  and  the  agreed  facts  relating 
thereto,  we  are  of  the  opinion  that  the  said  Josephine 
Blackmore  became  the  owner  in  fee-simple  of  the  undi- 
vided one-third  part  of  the  real  estate  in  controversy 
and   entitled   to   partition   as   prayed  for.      The  finding 
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of  the  court  was  sustained  by  sufficient  evidence,  and  the 
appellant's  motion  for  a  new  trial  was  correctly  overruled. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 


Becker  v.  Gibson. 

Parisitt  and  Child. — Necessaries  furnished  Parent. — Comtnon  Law. — 
There  is  no  legtil  obligation,  either  at  common  law  or  under  the  statutes 
of  this  State,  resting  upon  a  son  to  support  his  parents. 

Samb. — A  son  can  be  charged  for  necessaries  furnished  to  his  parents  only 
when  furnished  at  his  special  instance  and  request.  ■ 

Same. — Aeiion  against  Svfi. — Evidence.^ln  an  action  against  a  son,  to  re- 
cover for  necessary  medical  treatment  of  his  parents,  alleged  to  have  been 
performed  at  his  request,  the  fact  that  third  parties  had  furnished  his 
parents  other  necessaries  at  his  request  is  not  competent  evidence  to 
charge  him  for  such  medical  services. 

Samx.— The  plaintiff  in  such  action  having  introduced  evidence  that  the 
defendant  had  previously  paid  similar  bills,  it  was  competent  for  the  lat- 
ter to  testify  that  such  bills  had  been  paid  by  a  copartnership  of  which  he 
was  then  a  member,  and  charged  to  the  parent,  and  that  he  and  his  broth- 
ers had  then  reimbursed  such  firm. 

From  the  Dearborn  Circuit  Court. 

J.  Schwartz^  for  appellant. 

H.  D.  McMullen  and  D,  T.  Doioney^  for  appellee. 

iN'iBLACK,  J. — This  was  a  suit  upon  a  physician's  bill. 

The  complaint  charged  that  the  defendant,  William  E. 
Gibson,  was  indebted  to  the  plaintiflF,  Frederick  W.  Beck- 
er, for  medical  services  rendered,  and  for  medicines  fur- 
nished, to  John  H.  Gibson  and  Mary  E.  Gibson,  the  father 
and  mother  of  the  defendant,  during  the  year  1875,  at  the 
special  instance  and  request  of  the  defendant,  and  upon 
his  special  promise  to  pay  for  such  services  and  medicines. 

The  answer  was  in  general  denial.  There  was  a  verdict 
and  judgment  for  the  defendant. 
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The  only  questions  discussed  here  are  such  as  arose  upon 
a  motion  for  a  new  triaL  The  cause  was  tried  upon  the 
theory  that  the  services  and  medicines  sued  for  were  ren- 
dered and  furnished,  respectively,  at  the  special  request  of 
the  defendant. 

Louis  M.  Foulk,  a  witness  on  behalf  of  the  plaintiff,  tes- 
tified  that  the  father  and  mother  of  the  defendant,  above 
named,  with  one  Hall,  their  son-in-law,  and  his  wife,  their 
daughter,  moved  into  a  house  belonging  to  his,  witness', 
wife,  in  the  spring  of  1875,  and  occupied  it  for  several 
months,  extending  probably  into  the  spring  of  1876. 

The  plaititiff  then  proposed  to  prove  by  the  witness,  that 
the  defendant  rented  that  house  of  him  and  paid  him  the 
entire  rent  for  it,  during  the  time  it  was  so  occupied  by  the 
defendant's  father  and  mother  and  Hall  and  wife,  and  that 
during  the  same  time  the  defendant  paid  Hall  and  wife 
for  taking  care  of  his  said  father  and  mother.  The 
defendant  objected  to  the  introduction  of  the  pro- 
posed proof,  and  his  objection  was  sustained. 

It  is  insisted  that  the  court  erred  in  excluding  what  was 
thus  proposed  to  be  proven ;  but  we  are  unable  to  see 
that  there  was  any  error  in  that  respect.  The  facts  pro- 
posed to  be  shown  did  not  in  any  manner  tend  to  estab- 
lish the  express  promise  relied  on  by  the  plaintiff.  At 
common  law,  a  son  is  under  no  legal  obligation  to  support 
his  parents,  and  we  are  not  aware  of  the  existence  of  any 
statute  of  this  State,  changing  that  rule.  A  son  may  be 
charged  for  necessaries  furnished  to  his  parents  at  his  re- 
quest but  such  request  must  be  proven.  It  cannot  be  in- 
ferred from  his,  natural  duty  to  provide  for  his  parents,  or 
from  any  merely  collateral  fact.  Lebanon  v.  Griffin^  45 
N.  H.  558  ;  Stone  v.  Stone,  82  bonn.  142. 

There  was  also  evidence  tending  to  show  that  the  de- 
fendant had  paid  to  the  plaintiff  similar  bills  for  the  years 
1878  and  1874.    In  regard  to  these  latter  bills,  the  defend- 
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ant  stated,  while  testifying  in  his  own  behalf,  that  the  iirm 
of  William  E.  Gibson  &  Co.,  of  which  he  was  a  meraber, 
had  paid  them  in  the  first  instance,  and  charged  them  to 
his  father,  John  H.  Gibson,  and  then,  over  the  objection 
of  the  plaintiff,  he  was  permitted  to  state  that  he  and  two 
brothers  reimbursed  William  E.  Gibson  k  Co.,  for  the 
amounts  thus  advanced  by  them  in  payment  of  those  bills. 

It  is  further  insisted,  that  the  court  erred  in  permitting 
the  defendant  to  make  this  last  statement  concerning  the 
reimbursement  of  William  E.  Gibson  &  Co.  But,  as  th^e 
payments  were  introduced  in  evidence  as  circumstances 
against  the  defendant,  it  was  clearly  competent  for  him  to 
bring  out  all  the  facts  connected  with  them  for  the  infor- 
mation of  the  jury. 

It  is  a  familiar  rule  of  evidence,  that  where  one  party 
calls  out  a  part  of  a  transaction,  the  other  party  is  at  lib- 
erty to  bring  out  the  rest  of  it,  so  that  the  jury  may  have 
the  entire  transaction  before  them ;  and  the  application  of 
that  rule  fully  sustains  the  action  of  the  court,  complained 
of  as  above. 

A  question  is  also  made  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict;  but  we  are  unable  to  see  any 
reason  for  disturbing  the  verdict  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


Thk  State,  ex  rel.  Hamilton,  County    Superintendent, 

V.  FoRKNBR,  County  Auditor. 

LiQuo»  iMKW.^Liceme  Fees  heUmg  to  County. ^Repeal  of  Staiuie.-^Foei  paid 
into  ft  county  treasury,  for  licenses  to  sell  intoxicating  liquors  in  that  county, 
gnmted  under  the  act  of  March  17th,  1876, 1  R.  S.  1876,  p.  869,  belong,  not 
to  the  permanent  common  school  fund  of  the  State,  but  to  that  county, 
there  to  be  wholly  expended  for  tuition  purposes.  Said  act  of  1876  im- 
pliedly repealed  section  2  of  the  act  of  March  6th,  1866,  1  B.  S.  1876,  p. 
778,  as  to  the  disposal  of  such  license  fees. 
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From  the  Madison  Circuit  Court. 

H.  D.  Thompson  and  A.  C.  Harris,  for  appellant. 
M.  S.  Robinson^  J.  W,  Looetty  N.  B.    Taylor^  F.   Band 
and  E.  Taylor ^  for  appellee. 

WoRDEN,  J. — The  question  presented  by  this  case  is, 
what  is  the  legal  destination  of  the  fees  paid  into  the 
county  treasury  for  licenses  to  sell  intoxicating  liquors? 
Do  they  belong  to  the  common  school  fund  of  the  State, 
to  be  loaned  out  and  the  interest  only  expended  for  the 
purposes  of  tuition?  or  are  they  a  part  of  the  school 
revenue  for  tuition,  to  be  expended  as  such  ?  And,  if 
school  revenue  for  tuition,  do  they  belong  to  the  county 
where  they  are  paid  in  and  the  licenses  granted,  or  are 
they  to  be  distributed  throughout  the  State,  as  otber 
school  revenue  for  tuition  ? 

The  court  below,  as  we  understand  the  record,  decided 
that  they  constituted  a  part  of  the  common  school  fund 
of  the  State,  to  be  loaned  out,  and  the  interest  only  applied 
to  the  purposes  of  tuition. 

We  have  been  furnished  with  an  elaborate  printed  brief 
by  counsel  for  the  appellant,  in  which  the  legislation  of 
the  State,  on  the  subject,  is  fully  examined.  Until  a 
comparatively  recent  date,  the  fees  for  liquor  licenses 
went  into  the  county  treasuries,  for  ordinary  revenue  pur- 
poses. 

Thus,  in  the  Revised  Statutes  for  1843,  p.  235,  sec. 
165,  it  was  provided  that  ^^  There  shall  be  assessed  and 
paid  into  the  county  treasury,  for  county  expenditures, 
the  followine  taxes :  *  *  *  ♦  ♦ 

"2.  For  each  license  to  vend  or  retail  spirituous 
liquors,  not  less  than  ten  nor  more  than  two  hundred 
dollars."' 

We  believe  that,  before  that  time  and  since,  down  to 
1859,  whenever  a  license  fee  was  required  for  retailing,  it 
went  into  the  county  treasury  for  county  purposes.    In 
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1859  the  former  policy  in  that  respect  was  changed,  and 
it  was  provided  in  the  act  of  March  5th,  of  that  year, 
to  regulate  and  license  the  sale  of  such  liquors,  1  G.  ft 
H.,  p.  615,  section  5,  that  the  license  fee,  which  was  to  be 
paid  to  the  treasurer  of  the  county,  should  be  "  applied 
and  expended  for  common  school  purposes,  in  the  same 
manner  in  which  the  revenues  of  the  common  school  fund 
are,  or  may  be  expended." 

Thus,. the  fund  arising  from  this  source  was  diverted 
from  the  use  to  which  it  had  been  theretofore  applied 
when  such  license  fee  was  required,  and  applied  to  the 
use  of  common  schools.  It  would  seem  to  have  been  the 
intention  of  the  Legislature,  from  the  language  above 
quoted,  that  the  fund  arising:  from  this  source  should  be 
regarded,  not  as  a  part  of  the  permanent  common  school 
fund,  to  be  put  at  interest,  but  as  part  of  the  tuitiofi 
revenue,  to  be  distributed  throughout  the  State,  and 
expended  as  such. 

But,  if  this  construction  of  the  above  provision,  standing 
by  itself,  should  be  regarded  as  doubtful,  the  matter  wae 
put  at  rest  by  the  Legislature  at  its  next  session,  in  the 
passage  of  the  act  of  March  11th,  1861,  to  provide  for  a 
general  system  of  common  schools,  etc..  Acts  1861,  Reg. 
Seas.,  p.  68,  the  2d,  118th,  114th  and  115th  sections  of 
which  made  this  fund  a  part  of  the  common  school  reve- 
nue for  tuition,  and  provided  for  its  distribution  among 
the  several  counties  of  the  State. 

In  like  manner,  the  2d  section  of  the  act  of  March  6th, 
1865,  on  the  subject  of  common  schools,  1  R.  8.  1876,  p. 
778,  provides  that  "  the  money  and  income  derived  from 
licenses  for  the  sale  of  intoxicating  liquors,"  among  other 
moneys  mentioned,  "  shall  be  denominated  the  school  rev- 
enue for  tuition,"  and  other  sections  provide  for  its  dis- 
tribution among  the  several  counties  as  such. 

From  the  time  when  the  license  fee  was  first  appropri*- 
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ated  to  the  uae  of  common  schools,  down  to  the  time 
.when  the  liquor  law  of  1859,  above  noticed,  was  repealed 
by  the  act  of  February  27th,  1873,  to  regulate  the  sale  of 
intoxicating  liquors,  etc.,  Acta  1873,  p.  151,  which  required 
no  license  fee  to  be  paid,  the  fund  arising  from  that  source 
'  did  not  constitute  a  part  of  the  permanent  common  school 
fund,  but  a  part  of  the  school  revenue  for  tuition  ;  and  it 
did  not  belong  exclusively  to  the  county  in  which  it  was 
paid,  but  was  distributed  to  the  several  counties. 

Here,  it  may  be  appropriately  observed  that  the  consti- 
tution leaves  the  Legislature  free  to  appropriate  this  fund 
as  that  body  may  think  best.  The  8th  article  of  the 
constitution  enumerates  certain  funds,  of  which  "the 
common  school  fund"  shall  consist,  and  provides  that 
"  The  principal  of  the  common  school  fund  shall  remain  a 
perpetual  fund,  which  may  be  increased,  but  shall  never 
be  diminished  ;  and  the  income  thereof  shall  be  inviolably 
appropriated  to  the  support  of  common  schools,  and 
to  no  other  purpose  whatever."  But  the  fund  arising 
from  fees  for  liquor  licenses  is  not  among  the  funds  thus 
enumerated. 

This  fund  is  not  by  the  constitution  made  a  part  of  the 
.common  school  fund.  The  Legislature  might,  doubtless, 
should  it  think  proper,  make  it  a  part  of  the  common  school 
fund,  as  the  fund  mentioned  in  the  constitution  may 
be  increased,  but  never  diminished ;  or  it  may  make  the 
fund  a  part  of  the  school  revenue  for  tuition,  either  to  be 
used  exclusively  in  the  county  where  the  fee  is  paid,  or 
distributed  to  the  several  counties ;  or  it  might  let  the 
fund  go  into  the  treasury  of  the  county  where  it  is  paid, 
for  county  revenue  purposes. 

.  The  next  and  only  remaining  legislation  having  an  im- 
portant bearing  upon  the  question  is  the  temperance  act 
of  March  17th,  1875.  1  R.  S.  1876,  p.  869.  This  act 
revives  the  license  system,  requiring  a  fee  to  be  paid  there- 
for. 
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The  fee,  it  is  provided  hy  the  fifth  section  of  the  act, 
is ''  to  be  paid  iuto  the  school  fund  of  the  county  in  which 
such  licenses  are  obtained." 

From  the  repeal  of  the  liquor  law  of  1859  by  that  of 
1873,  which  required  no  fee  for  the  permit,  there  was  no 
fund  arising  from  this  source  to  be  distributed  to  the 
several  counties  under  the  provisions  of  the  school  law  of 
1865.  Then,  when  the  temperance  act  of  1875  was  adopted, 
the  Legislature  said,  not  as  in  the  act  of  1859,  that  the  fee 
should  ^^  be  applied  and  expended  for  common  school  pur- 
poses, in  the  same  manner  in  which  the  revenues  of  the 
common  school  fund  are,  or  may  be  expended,"  but  that 
it  was  '^  to  be  paid  into  the  school  fund  of  the  county  in 
which  such  licenses  are  obtained." 

The  language  of  the  act  of  1875  shows,  as  we  think,  an 
intent  to  change  the  policy  theretofore  pursued  in  respect 
to  this  fund.  It  is  "  to  be  paid  into  the  school  fund  of 
the  county  in  which  such  licenses  are  obtained."  This 
language,  it  seems  to  us,  utterly  precludes  the  idea  that 
the  fund  is  to  be  regarded  as  part  of  the  permanent 
common  school  fund.  The  latter  fund  belongs  to  the 
State.    Fry  v.  The  State,  27  Ind.  848. 

There  is,  strictly,  so  far  as  we  are  advised,  no  such  fund 
as  "  the  school  fund  of  the  county ; "  but  the  Legislature 
intended  something  by  the  language  employed,  and  it  is 
our  province  to  discover  that  intention.  "  In  statutory 
exposition,  the  reason,  the  spirit,  the  intention  of  the  law, 
is  above  the  mere  cavil .  about  words.  The  chief  thing  to 
be  explored  is  the* intention.  This  the  judiciary  is  to  seek 
in  the  history  of  legislation  ;  in  the  objects  contemplated, 
the  evils  to  bo  corrected,  and  the  remedies  provided." 
Stuaet,  J.,  in  Spencer  v.  The  State,  5  Ind.  41,  54. 

We  think,  from  the  general  course  of  legislation  on  the 
subject  and  the  language  employed  in  the  act  of  1875,  and 
its  wide  departure  from  that  in  the  act  of  1859,  that  the 
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Legislature  intended  that  the  fund  arising  from  such 
license  fees  should  remain  in  the  counties  where  they  are 
paid  in  and  the  licenses  obtained,  for  the  use  of  common 
schoolB,  to  be  expended  therein  as  other  school  revenue 
for  tuition  is  expended,  and  not  be  distributed  t;o  the 
several  counties,  as  had  been  the  case  in  respect  to  license 
fees  paid  in  under  the  act  of  1859.  The  words  employed 
do  not  very  clearly  express  these  ideas,  but  they  can  mean 
nothing  else.  The  phrase  ^'  to  be  paid  into  the  school 
fund  of  the  county,"  though  there  may  be  no  fund  known 
to  the  law  as  "  the  school  fund  of  the  county,"  clearly 
imports  that  the  fund  is  to  be  retained  in  the  county  and 
used  therein  for  the  support  of  common  schools. 

The  mistaken  assumption  in  the  words  employed,  that 
there  was  a  fund  known  as  ^^  the  school  fund  of  the 
county,"  does  not  very  materially  obscure  the  meaning, 
and  cannot  defeat  the  intention  of  the  Legislature.  The 
real  intention,  when  accurately  ascertained,  will  always 
prevail  over  the  literal  sense  of  terms.  Shoemaker 
1^.  Smithy  87  Ind.  122.  In  the  case  just  cited,  effect 
was  given  to  the  intention  of  the  Legislature  where  the 
statute  had  used  the  term,  *•  The  Board  of  Sinking  Fund 
Commissioners,"  there  being  no  such  board,  intending 
thereby  to  designate  the  officer  having  control  of  the  fund, 
who  was  the  Auditor  of  State. 

We  are  more  inclined  to  favor  the  construction  which 
we  place  upon  the  statute,  as  it  seems  to  us  to  be 
eminently  just  and  proper  that  the  fund  arising  from  this 
source  should  be  expended  in  the  counties  where  it  is  paid. 
This  fund  is  not  raised  by  taxation  upon  property,  which, 
it  is  thought,  should  contribute  equally,  so  far  as  taxation 
is  necessary,  to  the  education  of  the  children  of  the  entire 
State.  It  is  voluntarily  paid,  for  the  privilege  of  carrying 
on  a  particular  business  in  the  county  where  it  is  paid.  It 
is  supposed  by  many  that  the  business  itself  entails  some 
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erila  upon  the  community  iu  which  it  is  carried  on  ;  and, 
if  so,  the  expenditure  of  the  fund  iu  the  education  of  the 
joang  of  that  community  has  some  tendency  to  counteract 
those  evils. 

We  are  advised  that  the  officers  having  the  management 
of  the  fund,  acting  under  the  advice  of  the  Attorney 
Genera],  have  given  the  act  of  1875  the  same  construction 
which  we  have  placed  upon  it ;  and  that,  under  that  con- 
struction, an  aggregate  sum  approximating  ^1,000,000  has 
been  paid  into  the  different  county  treasuries,  and  ex- 
pended in  the  counties  where  received,  for  tuition  purposes. 
Under  these  circumstances,  it  would  require  a  clear  case 
to  justify  the  placing  of  a  different  construction  upon  the 
law. 

We  think  the  provisions  of  the  school  act  of  1865  in 
relation  to  the  distribution  of  this  fund  among  the  several 
counties  were  impliedly  repealed  by,  as  being  entirely  in- 
consistent with,  the  act  of  1875,  providing  that  the  license 
fees  should  ''  be  paid  into  the  school  fund  of  the  county  in 
which  such  licenses  are  obtained." 

For  these  reasons  we  are  of  the  opinion  that  the  court 
below  erred. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
cemauded,  for  further  proceedings  in  accordance  with 
this  opinion. 


Dickinson  v.  The  Statb. 

CiiifiirAL  Law. —  Verdici.-'AcquittaL — Harmlena  RtUing—A  verdict  of 
guilty  on  a  particular  count  of  an  indictment,  which  is  silent  as  to  the  other 
counts,  is  equivalent  to  an  acquittal  on  such  counts  ;  and  therefore  an 
erroneous  refusal  to  quash  them  is  harmless. 


248  SDPREME  COURT  OF  INDIANA. 

Dickinson  v.  The  State. 

Sams. — Aasault,  and  Assault  and  Battery ^  vtith  Intent  to  Rob. — DupUeUjf, — 
Indictment — The  fact  that  an  indictment  technically  charges  both  an 
assault,  and  an  assault  and  battery,  with  intent  to  rob,  does  not  render  it 
bad  for  duplicity. 

Same. — Description  of  Property, — Such  an  indictment  need  not  describe  the 
particular  property  which  the  defendant  intended  to  take. 

Same. — Evidence, — Time. — Limitaiion, — Where,  on  the  trial  of  such  pros- 
ecution, the  evidence  fails  to  show  the  year  in  which  the  alleged  crime  was 
committed,  or,  at  least,  that  it  was  committed  within  two  years  next  pre^ 
ceding  the  commenoement  of  the  prosecution,  a  verdict  of  guilty  can  not 
be  upheld. 

From  the  Benton  Circuit  Court. 

M.  H.  Walker  and  D.  Smithy  for  appellant. 
T.  W.  Woollen^  Attorney  General,  for  the  State. 

HowK,  J. — At  the  February  term,  1880,  of  the  3enton 
Circuit  Court,  the  appellant  and  two  other  persons  were 
jointly  indicted,  by  the  grand  jury  of  said  court  and  term. 
The  indictment  contained  four  counts,  of  which  the  first 
three  charged  the  appellant  and  the  other  defendants 
therein  named  with  the  crime  of  robbery,  and  the  fourth 
count  charged  them  with  an  assault,  and  an  assault  and 
battery,  with  the  intent  to  commit  a  robbery.  The  appel- 
lant moved  the  court  to  quash  each  count  in  the  indict- 
ment, which  motion  was  overruled,  and  to  this  decision  he 
excepted.  He  then  moved  the  court  to  quash  the  indict- 
ment, as  to  the  felonious  intent  in  each  count  thereof, 
which  motion  was  overruled,  and  to  this  ruling  he  except- 
ed. He  also  moved  the  court  to  require  the  prosecuting 
attorney  to  elect  upon  which  count  of  the  indictment  he 
would  go  to  trial,  which  motion  was  also  overruled,  and 
to  this  decision  he  excepted.  Upon  arraignment  the  ap- 
pellant entered  a  plea  of  not  guilty  to  the  indictment,  and 
was  awarded  a  separate  trial. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  finding  the  appellant  guilty  of  an  assault  and 
battery,  with  the  intent  to  commit  a  robbery,  as  charged 
in  the  fourth  count  of  the  indictment,  and  assessing  his 
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panishment  at  imprisonment  in  the  state-prison  for  the 
term  of  two  years,  and  a  fine  of  one  dollar.  His  motion 
for  a  new  trial  having  been  overruled  and  his  exception 
entered  to  this  ruling,  the  court  rendered  judgment  on  the 
verdict,  and  from  this  judgment  he  has  appealed  to  this 
court. 

The  appellant  has  here  assigned,  as  errors,  inter  alia,  the 
following  decisions  of  the  circuit  court: 

4.  In  overruling  his  motion  to  quash  the  fourth  count 
of  the  indictment ; 

5.  In  overruling  his  motion  to  quash  the  felonious  in- 
tent charged  in  the  fourth  count  of  the  indictment; 

6.  In  overruling  his  motioji  to  require  the  prosecuting 
attorney  to  elect  upon  which  count  of  the  indictment  he 
would  go  to  trial ;  and, 

7.  In  overruling  his  motion  for  a  new  trial. 

The  first,  second  and  third  errors,  assigned  by  the  appel- 
lant, we  need  not  and  do  not  set  out,  as  these  errors  relate 
to  the  decisions  of  the  court  in  overruling  his  motions  to 
quash  the  first  three  counts  of  the  indictment.  In  the  ver- 
dict of  the  jury,  as  we  have  seen^  the  appellant  was  found 
guilty  as  charged  in  the  fourth  count  of  the  indictment; 
while,  as  to  the  first  three  counts  of  the  indictment,  the 
verdict  w^as  entirely  silent.  In  legal  eftect,  this  silence  was 
tantamount  to  a  verdict  of  not  guilty,  in  the  appellant's 
favor,  upon  the  first,  second  and  third  counts  of  the  indict- 
ment. Weinzorpflin  v.  The  State,  7  Blackf.  186;  and 
Bluings  v.  The  State,  56  Ind.  101. 

Therefore,  even  if  the  first  three  errors  assigned  by  the 
appellant  upon  the  overruling  of  his  motions  to  quash  the 
first  three  counts  of  the  indictment  were  well  assigned, 
yet,  as  he  was  virtually  acquitted  of  the  charges  in  these 
three  counts,  these  errors  would  not  be  available  to  him 
for  the  reversal  of  the  judgment  below,  and  need  not  be 
considered. 

The  fourth  alleged  error  presents  for  our  decision  the 
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question  of  the  sufficiency  of  the  fourth  count  of  the  in* 
dictment.  We  set  out  this  fourth  count,  in  substance,  as 
follows : 

^^ Fourth.  And  the  grand  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  present  and  charge,  that  on  the 
said  20th  day  of  December,  A.  D.  18^9,  at  and  in  the  said 
county  of  Benton  and  State  of  Indiana,  the  said  Joseph 
Yatro,  James  Riley  and  Henry  W.  Dickinson  did  then  and 
there  unlawfully,  feloniously,  forcibly  and  violently  make 
an  unlawful  attempt  to  commit  a  violent  injury  upon  the 
person  of  the  said  Ilansey  Hamilton,  (they,  the  said  Joseph 
Yatro,  James  Kiley  and  Henry  W.  Dickinson  then  and 
there,  jointly  and  severally,  having  the  present  ability  to 
commita  violent  injury  upon  the  person  of  said  Hamilton,) 
and  him,  the  said  Hamilton,  did  then  and  there  unlawfully, 
feloniously,  forcibly  and  violently,  and  in  a  rude,  insolent 
and  angry  manner,  touch,  strike,  beat,  push,  bruise  and 
wound,  with  intent  then  and  there  and  thereby,  unlawfully, 
feloniously,  violently  and  forcibly,  by  violence,  to  rob,  steal, 
take  and  carry  away  from  the  person  of  said  Hamilton  and 
against  his  will,  the  money  of  said  Hamilton,  consisting  of 
divers  United  States  treasury  notes,  national  bank  notes, 
and  divers  silver  coins  of  the  United  States,  then  and  there 
on  the  person  of  the  said  Hamilton  being,  and  of  the  value 
of  fifty  dollars ;  all  contrary  to  the  form  of  the  statutes,"  etc. 

The  first  objection  urged  by  the  appellant's  counsel  to 
the  sufficiency  of  the  fourth  count  of  the  indictment,  in 
argument,  is  its  duplicity,  in  this,  that  it  charged  the  ap- 
pellant, in  technical  terms,  with  an  assault,  and  also  an 
assault  and  battery,  with  the  felonious  intent,  etc.  We  are 
of  the  opinion,  however,  that  this  objection  aiForded  no 
sufficient  ground  for  quashing  the  fourth  count  of  the  in- 
dictment ;  for  the  defect  complained  of  is  one  w^hich 
could  not  and  did  not  "  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the  merits."    2  li.  S, 
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1876,  p.  387.  The  charge  of  an  assault  is  iucluded  in  the 
charge  of  an  assault  and  battery ;  and  if  the  appellant 
had  been  charged  only  with  an  assault  and  battery,  with 
the  felonious  intent,  he  might  have  been  convicted  of  an 
assault  merely,  with  or  without  the  intent,  according  to 
the  evidence.  The  State  v.  Prather^  54  Ind.  63 ;  Jones  v.  The 
State,  60  Ind.  241. 

The  appellant's  counsel  also  claim,  that  the  motion  to 
quash  the  felonious  intent,  as  charged,  ought  to  have  been 
sustained,  upon  the  ground  that  *'*'  the  denominations  of 
the  money  are  not  averred.'^  This  point  was  determined 
otherwise,  in  the  recent  case  of  Buntin  v.  The  State^  68 
Ind.  38,  wherein  it  was  held,  that  in  an  indictment  for  an 
assault  and  battery,  with  intent  to  commit  a  robbery,  it 
was  not  necessary  to  describe  the  particular  property 
which  the  defendant  intended  to  take  from  the  person 
upon  whom  the  assault,  or  assault  and  battery,  was  commit- 
ted, with  such  felonious  intent.  In  the  case  cited,  it  was  said 
by  WoRBEN,  J.,  speaking  for  the  court :  ^'  In  such  case  it 
could  not,  with  propriety,  be  said  that  the  assailant  in- 
tended to  take  any  particular  article :  and,  therefore,  it 
would  be  sufficient  to  allege  an  intent  to  take  goods  and 
chattels,  without  a  more  particular  description  of  them." 

The  alleged  error  of  the  court,  in  overruling  the  appel- 
lant's motion  to  require  the  prosecuting  attorney*  to  elect 
upon  which  count  of  the  indictment  he  would  go  to  trial, 
is  expressly  waived  by  his  counsel,  who  concede  that  this 
matter  was  wholly  within  the  discretion  of  the  trial  court. 
Snyder  v.  The  State,  69  Ind*  105. 

Under  the  alleged  error  of  the  court,  in  overruling  the 
appellant's  motion  for  a  new  trial,  the  first  point  made  by 
his  counsel  and  pressed  with  much  earnestness,  is,  that  the 
verdict  of  the  jury  was  not  sustained  by  sufficient  evidence 
and  was  contrary  to  law ;  because,  they  say,  "  there  was 
no  evidence  whatever  introduced  to  show  in  what  year  the 
crime  charged  was  committed/'    The  evidence  is  in  the 
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record  by  a  proper  bill  of  exceptions,  and  it  shows,  beyond 
a  peradveuture,  that  the  fact  is  as  counsel  state.  The 
evidence  tends  to  show,  that  the  felony  charged  was  com- 
mitted on  "  December  20th,"  but,  as  to  the  year  in  which 
it  was  committed,  the  evidence  is  entirely  silent.  In 
section  12  of  the  criminal  code  of  this  State,  it  is  pro- 
vided, in  substance,  that  in  all  criminal  cases,  other  than 
prosecutions  for  treason,  murder,  arson  and  manstealing, 
which  may  be  commenced  at  any  time  after  the  commis- 
sion of  the  oftence,  and  in  prosecutions  where  the  penalty 
can  not  exceed  a  fine  of  three  dollars,  which  must  be  com- 
menced within  sixty  days  after  the  ofience  is  committed, 
^^prosecution  for  an  offence  must  be  commenced  within  two 
years  after  its  commission.^'  2  R.  S.  1876,  p.  374.  It  will 
be  seen,  that  the  offence  for  which  the  appellant  was  pros- 
ecuted, in  the  fourth  count  of  the  indictment,  ^^  must  be 
commenced  within  two  years  after  its  commission." 

The  precise  day,  month  and  year,  on  which  the  offence 
was  charged  to  have  been  committed,  need  not  to  have 
been  shown ;  but  it  was  necessary,  that  the  evidence  should 
clearly  show  that  the  prosecution  had  been  commenced 
within  the  term  of  two  years  after  the  commission  of  the 
ofience,  and  had  not  been  barred  by  the  statute  of  limita- 
tions. Proof  of  the  month,  and  day  of  the  month  or  week, 
would  not  be  sufficient,  in  the  absence  of  evidence  of  the 
year,  or,  at  least,  showing  that  the  commission  of  the  alleged 
offence  was  within  the  term  of  two  years  next  preceding 
the  commencement  of  the  prosecution.  Hatwood  v.  Th 
State,  18  Ind.  492;  Baker  v.  The  State,  34  Ind.  104;  and 
Buckner  v.  The  State,  56  Ind.  207. 

A  number  of  other  points  have  been  presented  and  dis- 
cussed by  the  appellant's  counsel,  which  we  need  not  now 
consider  and  decide,  as  the  judgment  will  have  to  be 
reversed  for  the  insufficiency  of  the  evidence  to  sustain  the 
verdict.  On  this  ground,  we  think  that  the  motion  for  a 
new  trial  ought  to  have  been  sustained. 
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The  judgment  is  reversed,  and  the  canse  is  remanded  for 
a  new  trial.  The  clerk  will  issue  notice  to  the  warden  of 
the  proper  prison,  for  the  return  of  the  appellant  to  the 
sheriff  of  Benton  county. 


Toledo  Agricultural  "Works  v.  Work. 

"PhKAmSQ.— Answer  in  Abatement  should  be  Verified.— Demurrer.'-Objectum 
Waived  by  Issue.— An  answer  in  abatement,  not  verified,  is  not  subject  to  a 
demurrer,  for  the  failure  to  verify,  but  may  be  struck  out  on  motion  ;  and, 
if  an  issue  be  formed  on  such  answer,  the  objection  to  it  for  want  of  ver- 
ification is  waived. 

Same.— Pay»i«n<.— The  averment  in  a  plea  of  payment,  that  the  defendant, 
before  the  commencement  .of  the  action,  fully  paid  the  amount  then  de- 
manded by  plaintiff's  agent,  is  not  equivalent  to  an  averment  that  the 
demand  sued  upon  was  fully  paid  before  the  suit  was  brought ;  and  suchan 
answer  is  bad  on  demurrer.      ' 

Samk.— Can  not  be  Double.—  Counter-Clatm.—A  single  pleading  can  notper- 
form  a  double  function  in  the  formation  of  issues  in  a  cause. 

Same. Foreiffn  Ckyrporaiion. — Reply,— Patent  Right— To  an  answer  alleging 

the  plaintiff  to  be  a  foreign  corporation,  and  that  it  had  not  complied  with 
the  law  of  the  State  in  respect  to  foreign  corporations,  a  reply,  which 
allecred  that  the  article  sold  was  constructed  by  authority  of  letters-patent 
issued  by  the  United  States,  and  that  the  plaintiff  had  a  right  to  sell 
notwithstanding  any  law  of  the  State,  is  bad  on  demurrer. 

QmBBT — Does  not  this  case  recognize  H«2m  V.  Itrst  Nat' I  Bank,  eie.t  48 
Ind.  167,  and  Chrover  ^  Baker  S.  M.  Co.  v.  Butter,  53  Ind.  464,  as  virtually 
overruled  by  Fry  v.  The  State,  63  Ind.  662  ? 

From  the  De  Kalb  Circuit  Court. 

Jj.  J.  Blair  and  W,  L.  Pevfield^  for  appellant. 

B.  W.  McBride,  J.  L  Best  and  C.  A.  0.  Mcaellan,  for 
appellee. 

NiBLACK,  J. — This  was  a  suit  by  the  Toledo  Agricultu- 
ral Works,  against  Wesley  I.  Work,  for  the  value  of  a 
"  Sulky  Mower,"  delivered  to  him  upon  his  written  order,and 
estimated  to  be  worth  $190. 

The  sale  was  subject  to  a  warranty  as  follows : 
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"Warranted,  that  the  machine  herewith  ordered  shall 
be  well  built,  of  good  material,  and  capable  of  cutting,  if 
properly  managed,  an  acre  of  grass  or  grain  per  hour,  with 
a  pair  of  good  horses,"  the  purchaser  to  have  the  privilege 
of  a  trial  of  the  machine. 

The  defendant  answered  in  five  paragraphs: 

1.  That  he  purchased  the  machine  in  DeKalb  county, 
in  this  State ;  that  the  plaintiff  was  a  foreign  corporation, 
and  had  not  complied  with  the  law  respectirg  foreign  cor- 
porations, so  as  to  authorise  it  to  do  business  within  the 
State  of  Indiana ; 

2.  By  way  of  cross  complaint,  admitting  the  purchase 
of  the  machine,  and  averring  the  payment  of  $70  upon  it; 
also  averring  that  the  machine  had  been  fairly  tried,  and 
would  not  work  as  warranted,  and  had  been  tendered  back 
to  the  plaintiff,  with  a  demand  for  the  repayment  of  the 
$70  paid  upon  it;  concluding  with  a  demand  for  a  rescission 
of  the  contract ; 

8     Payment ; 

4.    In  general  denial;  and,  ^ 

6.  Setting  up  facts,  by  way  of  answer  and  not  of  cross 
complaint,  similar  to  those  contained  in  the  second  para- 
graph, except  that  the  manner  in  which  the  machine  had 
been  tested  was  not  so  fully  described  as  in  said  second 
paragraph;  concluding  with  a  demand  for  judgment  for 
the  $70  paid  on  the  machine,  with  interest. 

Demurrers  were  filed  and  overruled  to  the  first,  second, 
third  and  fifth  paragraphs  of  the  answer;  and  the  plaintiff 
replied  in  denial  of  those  paragraphs. 

The  plaintift*  also  replied,  in  a  second  paragraph,  to  the 
first  paragraph  of  the  answer,  that  the  machine  was  con- 
structed by  the  authority  of  letters-patent  issued  under 
the  laws  of  the  United  States,  and  that  by  reason  thereof 
the  plaintiff*  was  empowered  to  sell  such  machine  any- 
where in  the  State  of  Indiana,  notwithstanding  any  law 
of  the  State  to  the  contrary. 
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A  demurrer  was  sastaiiied  to  this  second  paragraph  of 
reply. 

A  trial  •  resulted  in  a  verdict  and  judgment  for  the 
defendant. 

The  first  paragraph  of  answer  was,  in  its  substantial 
averments,  an  answer  in  abatement,  and  as  such  we  do 
not  see  any  objection  to  its  sufficiency  upon  demurrer.  The 
Walter  A.  Wood,  etc.^  Machine  Co.  v.  Caldioell,  54  Ind.  270. 
But  it  was  not  verified  by  the  affidavit  of  any  person 
and  might  have  been  struck  out  or  rejected  for  that  reason. 
The  Indianapolis,  etc.,  H.  W.  Co.  v.  Summers,  28  Ind.  511. 

When,  however,  an  issue,  whether  of  law  or  fact,  is 
formed  upon  an  unverified  answer  in  abatement,  the 
objection  to  its  want  of  verification  is  waived.  Bradley  v. 
The  Bank,  etc.,  20  Ind.  528;  Beeson  v.  Howard,  44 
Ind.  413. 

No  substantial  objection  has  been  pointed  out  to  the 
second  paragraph,  pleached  as  a  counter-claim,  and  in  our 
examination  of  it  none  has  occurred  to  us. 

The  third  paragraph  of  the  answer  was  as  follows : 

"Defendant,  for  a  third  and  further  answer  to  complaint 
of  plaintift',  says  that,  before  the  commencement  of  this 
action,  he  fully  paid  the  amount  then  demanded  to 
plaintiflT's  agent,  Marshall  Keeran,  and  he  demands  judg- 
ment." 

This  paragraph  was  not  the  equivalent  of  an  averment 
that  the  demand  sued  upon  was  fully  paid  before  this 
suit  was  commenced.  The  defendant  might  have  paid  all 
demanded  of  him  by  Keeran  at  a  particular  time,  and  yet 
not  have  discharged  all  that  was  sued  for  in  this  action. 
The  demurrer  to  this  paragraph  ought  to  have  been 
sustained. 

It  is  objected  that  the  fifth  paragraph  of  answer  did  not 
aver,  with  sufficient  certainty,  the  manner  in  which  the 
machine  was  tested  by  the  defendant.  That  objection  is,  we 
think,  well  taken,  but  whether  the  paragraph  was  on  that 
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account  bad  on  demurrer,  or  was  only  obnoxious  to  amotion 
to  have  some  of  its  allegations  made  more  certain,  we  need 
not  now  decide,  as  the  judgment  will  have  to  be  reversed 
for  error  in  the  ruling  of  the  court  upon  the  sufficiency  of 
the  third  paragraph  of  answer,  as  above  shown,  and  as  the 
issues  will  probably  be  reformed  before  the  cause  will  be 
again  tried. 

There  is  still  another  objection  to  this  fifth  paragraph 
which  it  is  well  to  observe,  and  that  is,  it  purported  to  be 
both  an  answer  and  a  counter-claim.  We  have  frequently 
decided  that  a  single  pleading  can  not  be  permitted  to  per- 
form such  a  double  function  in  the  formation  of  issues  in  a 
cause.  Mc  Cardie  v.  BarrickloWy  68  Ind.  356;  Schee  v. 
McQuilken,  59  Ind.  269. 

The  decision  of  the  court  sustaining  a  demurrer  to  the 
second  paragraph  of  the  reply  was  fully  supported  by  the 
case  of  Fry  v.  The  State,  68  Ind.  552.  Consequently,  no 
error  intervened  from  that  decision. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


•  ^  • 


Raymond  et  al.  v.  Parisho. 

Rights  of  Property. — Complaint. — In  an  action  to  try  the  rights  of  proper- 
ty, under  the  statute  on  that  subject,  2  R.  S.  1S76»  p  665,  the  complaint 
must  set  forth  "  the  nature  of"  the  plaintiflf's  »*  clsim,  whether  absolute  or 
conditional,'*  and  must  also  be  'verified. 

Samk. — Proof  of  Ownership  nrnst  Conform  to  Allegations — Evidence  — 
Variance — Chattel  Mortgage. — Where  such  complaint  alleges  absolute 
ownership  in  the  plaintiff,  he  can  not  recover  on  proof  of  mere  conditional 
ownership,  such  as  that  conferred  on  him  by  a  chHttel  mortgage. 

Same.-^  Amendment — Supreme  Court. — An  amendment  of  such  aUegation 
of  ownership  should  be  verified,  and,  therefore,  can  not  be  deemed  by  the 
Supreme  Court  to  have  been  made  below. 
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Sams, — Execution, — Equity  of  Redemption  of  Mortgaged  Chattel. — The  equity 
of  redemption  of  a  mortgaged  chattel  can  be  sold  on  execution. 

From  the  Bartholomew  Circuit  Court. 
Jfe.  jHitt,  for  appellants. 

WoRDEN,  J. — ^Ravuiond  and  Robbins  had  an  execution 
against  James  L.  Wright  issued  by  Jacob  J.  Rowe,  a  jus- 
tice of  the  peace  of  Bartholomew  county,  which  was  levied 
upon  certain  property,  as  the  property  of  Wright.  Parisho, 
claiming  to  own  the  property,  filed  a  claim  thereto  before 
the  justice,  under  the  provisions  of  the  act  authorizing  pro-  ^ 
eeedings  to  try  the  right  of  property.  2  R.  S.  1876,  p.  665. 
In  his  complaint,  he  stated  that  the  property  levied  upon 
"  at  the  time  of  said  levy  was,  and  still  is,  absolutely  his 
property,  and  that  the  same  is  not  subject  to  be  levied  upon 
to  satisfy  said  execution."   The  complaint  was  duly  verified. 

There  was  an  appeal  from  the  judgment  of  the  justice  in 
the  cause,  to  the  circuit  court,  where  it  was  tried  by  a  jury, 
who  returned  the  following  verdict,  on  which  judgment 
was  rendered  for  the  plaintiff,  viz.: 

"  We,  the  jury,  find  that  the  plaintift'  is  the  owner  and 
entitled  to  the  possession  of  the  property  mentioned  in  his 
complaint,  except,"  etc.;  "that  the  value  of  the  property 
to  which  the  plaintift*  is  entitled  is  one  hundred  dollars; 
that  the  plaintifi;'  has  a  lien,  by  chattel  mortgage,  to  secure 
a  debt  of  one  hundred  and  twenty-six  dollars  and  fifteen 
cents,  remaining  due  to  plaintifi^  from  defendant  James  L. 
Wright." 

The  court  gave  to  the  jury,  over  the  exception  of  the 
defendants,  the  following  charge: 

"It  is  not  necessary  that  the  plaintift*  should  have  been 
the  absolute  owner  of  the  property  levied  on,  at  the  time  of 
commencing  this  action,  to  entitle  him  to  recover.  If 
you  find  that,  at  the  time,  he  held  an  unsatisfied  valid  mort- 
gage upon  any  part  of  the  property,  which  can  be  identi- 
VoL.  LXX.— 17 
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fied  as  covered  by  the  mortgage,  he  would  have  the  same 
right  to  recover  in  this  action  as  if  he  had  been  the  abso- 
lute  owner  thereof,  so  far  as  that  question  is  concerned." 

We  think  the  court  fell  into  an  error  in  giving  this 
charge.  In  the  complaint^  the  plaintiff  claimed  to  be  the 
absolute  owner  of  the  proj^erty.  The  charge,  therefore, 
holds  that  on  a  complaint  under  the  statute,  claiming  the 
absolute  ownership  of  the  property,  the  plaintiff  may 
recover,  as  the  mortgagee  thereof.  Such  mortgagee,  how- 
ever, has  but  a  conditional  title  to  the  property. 
'  The  first  section  of  the  statute  above  noticed  requires 
the  plaintiff  in  such  action  to  set  forth  ''  the  nature  of  such 
claim,  whether  absolute  or  conditional."  And  the  claim 
must  be  verified.  This  requirement  would  be  substan- 
tially abrogated,  if  the  plaintiff  might,  in  his  complaint,  set 
up  a  claim  of  the  one  kind,  and  make  out  his  case  by  proof 
of  a  right  of  the  other. 

This  would  violate  the  familiar  rule  that  the  allegations 
and  proof  must  agree.  Nor  can  we  regard  the  complaint 
as  amended,  so  as  to  admit  a  recovery  on  proof  of  a  con- 
ditional claim,  for  the  reason,  if  for  no  other,  that  amend- 
ments to  such  complaints  must  be  verified.  Sec.  7  of  the 
act. 

The  verdict  itself  seems  to  be  inconsistent  and  repug- 
nant, though  110  point  is  made  upon  it  by  the  appellants. 
It  first  finds  that  the  plaintiff  is  the  owner  of  the  prop- 
erty, etc.,  and  then  finds  that  he  has  a  lien  upon  it,  by 
virtue  of  a  chattel  mortgage.  Possibly,  it  may  be  con- 
strued to  mean  that  the  plaintiff  is  the  owner  of  the 
property  by  virtue  of  his  lien  as  a  mortgagee ;  but  this 
would  be  no  more  than  saying  that  he  has  a  valid  subsist- 
ing mortgage  upon  it. 

It  would  seem,  that,  if  the  plaintiff  had  but  a  mortgage 
upon  the  property  from  "Wright,  the  equity  of  redemption 
of  the  latter  might  be  sold  on  execution  against  him.  Olds 
V.  Andrews,  66  Ind.  147. 
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We  have  no  brief  for  the  appellee,  and  are  not  advised 
of  the  views  of  the  court  below  or  the  counsel  for  the 
plaintift'  in  respect  to  the  point  we  have  considered.  The 
appellants  have  discussed  some  questions  of  vital  impor- 
tance to  the  case  which  we  pass  over,  having  no  argument 
for  the  appellee.  For  the  error  in  giving  the  charge  set 
out,  the  judgment  must  be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Godfroy  v.  Scott  bt  al. 

Indians. — Aaaignmeniby  Miami,  of  his  Annuity ^io  Creditor, — U.S.  Statutes, — 
Special  Findinff,-Pre8umptum.-Oamiahment-ln  an  attachment  suit  against 
a  non-resident,  wherein  garnishment  was  resorted  to^the  court  found  specially 
that  the  defendant  was  a  Miami  Indian  entitled  to  an  annuity  fh)m  the 
United  States ;  that  the  defendant  had  verhally  directed  the  Indian  agent 
to  pay  the  annuity  to  the  garnishee,  in  part  satisfaction  of  a  deht  due  from 
the  defendant  to  the  garnishee ;  that  payment  had  accordingly  heen  made ; 
and  that,  suhsequent  to  the  giving  of  such  order,  hut  prior  to  such  payment, 
the  writ  of  garnishment  had  heen  issued. 

Held,  as  a  conclusion  of  law,  that,  as  the  special  finding  does  not  show  the 
nature  of  the  consideration  of  the  deht  of  the  defendant  to  the  gar- 
nishee, it  will  not  he  presumed  that  such  deht  was  for  any  of  the 
things  mentioned  in  sections  2103  to  2106  of  the  Revised  Suitutes  of  the 
United  States  of  1878-1876 ;  and,  therefore,  such  order  was  valid. 

From  the  Miami  Circuit  Court. 

jr.  L.  Farrar  and  J.  Farrar,  for  appellant. 
J.  M.  Brown,  for  appellees. 

HowK,  J. — In  this  case,  the  appellees  Aaron  B.  Scott  and 
Valentine  Gahs  commenced  a  suit  in  attachment  against 
one  Sallie  Martin,  who  was  alleged  to  be  a  non-resident 
of  this  State,  before  the   mayor  of  the  city  of  Peru ;  in 
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which  suit,  the  proper  affidavit  having  been  filed,  the  ap- 
pellant  was  summoned  to  answer  as  a  garnishee.  After- 
ward, the  appellees  Simeon  S.  Marsh,  George  A.  Crowell 
and  Moses  Falk  each  filed  his  separate  complaint,  affi- 
davit and  undertaking,  before  the  said  mayor,  and  became 
parties  to  the  original  action  against  the  said  Sallie  Mar- 
tin. 

Before  the  mayor,  the  appellant,  as  garnishee  in  said 
action,  filed  his  answer,^  under  oath,  wherein  he  said,  ^^  that, 
before  the  service  of  the  writ  of  garnishment  in  this 
cause,  he  had  received  of  George  A.  Crowell,  paymaster 
for  the  United  States,  moneys  belonging  to  and  for  said 
Sallie  Martin,  amounting  to  the  sum  of  fifty-seven  /^^  dol- 
lars ;  that,  at  and  for  a  long  time  before  the  said  payment 
of  said  money  to  him,  said  Sallie  Martin,  defendant  in  the 
above  suit,  was  indebted  to  him,  said  Gabriel  Godfroy,  in 
the  sum  of  about  seventy-five  dollars  ;  that,  by  arrange- 
ment and  agreement  with  said  Sallie  Martin,  he  was  to 
draw  her  payments  from  the  United  States,  and  use  and 
apply  the  same  in  the  payment  of  her  indebtedness  to 
him ;  and  that  said  sum  of  $57.89,  so  received  from  the 
United  States,  was  so  received  by  him,  and  applied  at  the 
time  of  being  so  received,  in  the  extinguishment  of  so 
much  of  his  claim  of  f  75.00  against  her.  Wherefore," 
etc. 

The  aggregate  amount  of  the  several  claims  of  the  ap- 
pellees against  the  said  Sallie  Martin,  alias  We-cap-pe-gua, 
being  in  excess  of  the  jurisdiction  of  the  mayor  of  the 
citv  of  Peru,h3  certified  the  same  to  the  circuit  court  for  trial. 
The  cause  was  tried  by  the  court,  and  at  the  appellant's  re- 
quest the  court  made  a  special  finding  of  the  facts,  and  of 
its  conclusions  of  law  thereon,  in  substance  as  fol- 
lows : 

^^  1st.  Sallie  Martin  is  a  non-resident  of  the  State  of 
Indiana,  being  a  Miami  Indian  of  the  Miami  l^ation ;  and, 
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at  the  time  of  the  commencement  of  this  action,  resident 
and  domiciled  with  the  Nation,  in  the  Indian  Territory ; 

**  2d.  As  such,  she  was  entitled  to  an  annuity  from  the 
United  States  of  $57.89,  which  George  Crowell,  Indian 
agent,  paid  on  her  order  to  Gabriel  Godfroy,  garnishee, 
Dec.  20th,  1876 ; 

"  3d.  Until  separated  and  paid,  the  money  was  the 
money  of  the  government,  and  not  Sallie  Martin's; 

"  4th.  The  writ  of  garnishment  was  in  the  hands  of 
Al.  Morris,  constable,  at  the  time  of  the  payment  of  the 
money ; 

"  5th.  Sallie  Martin,  being  indebted  to  Godfroy,  had, 
before  that  time,  made  a  verbal  order  to  receive  this  money 
and  apply  it  on  his  debt ; 

^'  6th.  But  this  order  so  made  was  null  and  void, 
by  Revised  Statutes  of  the  United  States,  1878-75,  page 
870,  sections  2,108,  2,104,  2,105  and  2,106.  Godfroy  could 
take  no  right  under  it ;  and, 

"  7th.  By  the  foregoing  facts  and  application  of  the 
the  law,  the  finding  is  for  plaintiffs. 

(Signed)  "John  U.  Pettit,  Judge.'* 

The  appellant  excepted  to  the  court's  conclusions  of 
law,  and  judgment  was  rendered  against  him  in  accord- 
ance therewith ;  and  from  this  judgment  he  prosecutes 
this  appeal. 

The  only  error  assigned  by  the  appellant  in  this  court 
18  this,  that  the  court  below  erred  in  its  conclusions  of  law, 
upon  the  facts  specially  found. 

We  are  of  the  opinion  that  the  facts  found  by  the 
court,  in  this  case,  were  not  such  as  would  fairly  bring 
the  transaction  between  the  appellant  and  Sallie  Martin 
within  the  scope,  meaning  and  intention  of  those  sec- 
tions of  the  Revised  Statutes  of  the  United  States,  cited 
by  the  court  in  its  special  finding.  The  statute  seems  to 
be  applicable  to  such  agreements  only  as  have  been  made 
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with  any  tribe  of  Indians,  or  individual  Indians  not  cit- 
izens of  the  United  States,  "  in  consideration  of  ser- 
vices for  said  Indians  relative  to  their  lands,  or  to  any  claims 
growing  out  of,  or  in  reference  to,  annuities,  instalments, 
or  other  moneys,  claims,  demands  or  thing,  under  laws  or 
treaties  with  the  United  States,  or  official  acts  of  any 
officers  thereof,  or  in  any  way  connected  with  or  due 
from  the  United  States."  It  is  provided  by  the  sections 
of  the  statute  cited  by  the  court,  that  an  agreement  made 
with  an  Indian  tribe,  or  an  individual  Indian  not  a  citizen 
of  the  United  States,  upon  the  consideration  specified 
in  the  statute,  must  be  in  writing,  executed  in  duplicate, 
and  approved  by  certain  officers  of  the  United  States ; 
or  otherwise  such  agreement  would  be  null  and  void. 

The  court's  special  finding  of  facts  in  this  case  utterly 
fails  to  show  that  the  indebtedness  of  Sallie  Martin  to 
the  appellant  grew  out  of  any  agreement  made  upon  any 
such  consideration  as  that  specified  in  the  statutory  pro- 
visions above  quoted,  or  that  her  verbal  order  or  agree- 
ment, authorizing  the  appellant  to  receive  and  apply  such 
money  to  the  payment  of  her  indebtedness  to  him,  was 
founded  upon  any  such  consideration.  It  is  clear,  there- 
fore, we  think,  that  the  facts  specially  found  by  the  court 
did  not  authorize  the  court's  conclusion  of  law,  that  the 
order  of  Sallie  Martin,  in  the  appellant's  favor,  was  within 
the  scope  and  purview  of  those  sections  of  the  Revised 
Statutes  of  the  United  States  cited  bv  the  court,  and  was 
therefore  null  and  void.  It  surely  was  never  intended 
by  Congress,  in  the  enactment  of  those  sections  of  the 
statute,  to  prevent  or  prohibit  an  Indian  from  directing 
the  application  of  his  or  her  moneys  to  the  payment  of. 
his  or  her  debts,  except  such  as  were  contracted  upon  the 
consideration  expressed  in  the  statute.  For  aught  that 
appears  in  the  court's  special  finding,  the  indebtedness  of 
Sallie  Martin  to  the  appellant  might  have  been  for  money 
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loaned  her,  or  for  necessary  food  and  raiment  sold  and 
delivered  to  her  by  him.  Certainly,  thei*c  is  nothing  in  the 
sections  of  the  statute  cited  by  the  court,  which  would 
prevent  her  from  applying  her  money  to  the  payment  of 
such  indebtedness,  or  which  would  invalidate  and  render 
null  and  void  her  verbal  order  authorizing  the  pay- 
ment of  such  indebtedness,  founded  upon  such  a  con- 
sideration. 

For  the  reasons  graven,  we  are  clearly  of  the  opinion 
that  the  court  erred  in  its  conclusions  of  law  upon  its 
special  finding  of  facts. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  the  court  t:> 
find  for  the  appellant,  as  its  conclusion  of  law  upon  its 
special  finding  of  facts,  and  to  render  judgment  accord- 
ingly, in  the  appellant's  favor,  for  his  costs. 


Wallace  st  al.  t\  Bbed. 

FaoMissORT  Note. — Action  by  Endorsee, — Evidence. — In  an  action  by  an 
alleged  endorsee,  against  the  maker,  on  a  promissory  note,  the  plaintiff  can 
not.  if  the  answer  of  general  denial  he  in,  recover  without  proof  of  the 
endorsement  under  which  he  claims  title. 

From  the  Fulton  Circuit  Court. 

I,  Conner^  for  appellants. 

D.  Turpie^  H.  D.  Pierce^  M.  L.  ^ssick  and Holman^ 

for  appellee. 

TVoRDEN,  J. — The  appellee  sued  the  appellants,  upon  a 
promissory  note  alleged  to  have  been  made  by  the  defend- 
ants, payable  to  the  order  of  Jacob  Van  Trump,  and  by 
the  latter  endorsed  to  the  plaintiff: 

The  defendants  answered,  among  other  things,  by  the 
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general  denial,  and  the  cause  was  submitted  to  the  court 
for  trial,  who  found  for  the  plaintiff  and  rendered  judg- 
ment accordingly,  over  a  motion  by  the  defendants  for  a 
new  trial,  on  the  ground,  among  other  things,  that  the 
finding  was  not  supported  by  sutiicient  evidence. 

Several  questions  are  discussed  by  counsel  for  the  appel- 
lants, which  we  pass  over,  excepting  one,  upon  which  the 
judgment  will  have  to  be  reversed. 

The  answer  put  in  issue  not  only  the  execution  of  the 
note  by  the  defendants,  but  also  the  indorsement  thereof 
by  the  payee,  Van  Trump,  and  required  the  plaintiff  to 
put  them  in  evidence;  though,  the  answer  not  being  veri- 
fied, no  further  proof  of  their  execution  was  necessary. 

A  bill  of  exceptions,  purporting  to  contain  all  the  evi- 
dence, shows  that  the  plaintiff^  put  the  note  sued  on  in  evi- 
dence, but  does  not  show  that  the  indorsement  was  put  iu 
evidence. 

This  was  a  fatal  defect  in  the  plaintifi*'s  evidence,  as  has 
been  held  in  several  cases  in  this  court.  Wyant  v.  Pottorffy 
37  Ind.  512 ;  Jackson  Township  v.  Barnes^  55  Ind.  136. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Harper  v.  Terry." 

Statute  op  Limitations. — Complaint  to  Rescind  Conveyance, — Fraud. — 
Demurrer. — In  an  action  to  rescind  a  contract  for  the  sale  of  land,  and  to 
recover  the  consideration  paid,  for  alleged  fraud,  the  complaint  alleged 
the  making  of  the  contract,  and  the  perpetration  of  the  fraud,  on  the  2l8t 
day  of  April,  1870 ;  the  discovery  of  the  fraud  and  an  offer  to  rescind,  in 
December,  1877  ;  and  the  bringing  of  the  suit  on  January  2d,  1878. 

Held,  on  demurrer,  that,  as  the  complaint  did  not  show  that  the  cause  of  ac- 
tion was  not  within  any  of  the  exceptions  to  the  statute  of  limitations,  it 
was  sufficient  in  that  respect. 
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Samb. — Measure  of  Damages. — The  fact  that,  in  such  case,  the  grantor  had 
parted  with  chattels  constituting  the  consideration  given  for  the  land  will 
not  prevent  the  grantee  from  bringing  his  action  to  rescind,  and  recovering 
for  the  fair  value  of  such  chattels. 

From  the  Vanderburgh  Circuit  Court. 

A.  L.  Robinson^  for  appellant. 
J.  M.  Shackelfordy  for  appellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellant,  against  the 
appellee^  to  obtain  the  rescission,  for  alleged  fraud,  of  a  con- 
tract for  the  sale  of  real  estate,  and  to  recover  back  certain 
money  alleged  to  have  been  paid  on  such  contract.  The 
appellee's  demurrer  to  the  complaint,  for  the  want  of  suffi- 
cient facts  therein  to  constitute  a  cause  of  action,  was  sus- 
tained by  the  court,  and  to  this  decision  the  appellant  ex- 
cepted. The  appellant  refused  to  amend  or  plead  further 
and  judgment  was  rendered  against  him  for  the  appellee's 
costs. 

The  decision  of  the  circuit  court,  in  sustaining  the  de- 
murrer to  his  complaint,  is  assigned  here  as  error,  by  the 
appellant.  The  only  question,  therefore,  for  the  decision 
of  this  court,  is  this :  Does  the  appellant's  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action  ? 

In  his  complaint,  the  appellant  alleged,  in  substance,  that 
on  the  21st  day  of  April,  1870,  in  Vanderburgh  county, 
Indiana,  the  appellee  represented  to  the  appellant  that  he 
was  the  owner  of  the  following  described  real  estate,  to 
wit:  The  south-west  quarter  of  section  one,  in  township 
seven  north,  of  range  six  east,  containing  160  acres,  in 
Crittenden  county,  in  the  State  of  Arkansas,  and  that  he 
had  a  complete  and  perfect  title  thereto ;  and  the  appellee 
offered  to  sell  said  land  to  the  appellant  for  the  sum  of 
three  hundred  dollars,  and  to  convej-  the  same  to  him  by  a 
good  warranty  deed ;  and,  to  induce  appellant  to  buy  said 
land,  the  appellee  made  to  him  the  following  statements 
and  representations  concerning  the  same:    That  he,  the 
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appellee,  had  lived  in  the  State  of  Arkansas  during  sever- 
al years,  and  personally  knew  the  quality,  situation  and 
value  of  said  land ;  that  he  had  seen  and  examined  it,  and 
it  was  good  unimproved  upland,  and  was  covered  with 
timber  such  as  grew  on  upland  in  that  county ;  that  it  was 
situated  on  a  good  wagon  road ;  that  it  was  not  liable  to 
be  overflowed  with  high-water,  except  about  one-third  of 
the  tract  from  water  flowing  from  the  St.  Francis  river, 
and  that  not  above  two  or  three  feet  in  depth  and  only  for 
a  short  period  of  time ;  that  it  was  so  situated  that  a  good 
farm  could  be  made  of  it ;  that  it  was  worth  $500,  and  he 
had  been  ofi'ered  that  sum  for  it ;  that  it  was  situate  on  the 
St.  Francis  river,  and  the  appellant,  if  he  bought  it,  could 
boat  the  wood  and  timber  growing  on  it,  down  that  river, 
to  Memphis,  Tennessee. 

The  appellant  further  alleged,  that  he  informed  the  ap- 
pellee that  he  knew  nothing  about  the  land^  nor  its  value 
or  situation ;  that  he  desired  to  buy  a  tract  of  land  as  a 
farm  for  his  sons,  then  minors,  to  live  on  when  they  arriv- 
ed at  full  age ;  and  that  he  would  buy  said  land,  trusting 
entirely  to  the  appellee's  representations  concerning  it. 

And  the  appellant  averred,  that  on  the  said  day,  being 
wholly  ignorant  of  the  facts  and  statements  so  made  by  the 
appellee  and  having  no  means  of  learning  the  same,  and 
relying  entirely  upon  appellee's  statements  and  represen- 
tations concerning  said  land,  the  appellant  bought  the 
same  of  the  appellee  for  the  sum  of  $300,  and  then  and 
there  paid  him  for  the  same  in  personal  property,  at  prices 
agreed  upon  by  the  parties,  and  then  and  there  delivered 
by  the  appellant  to  the  appellee,  and  of  the  value  of  $300; 
that  soon  after  the  day  of  said  sale  the  appellee  delivered 
to  the  appellant  a  paper  writing,  which  the  appellee  said, 
and  the  appellant  at  the  time  believed,  was  a  warranty 
deed  for  said  land,  for  the  price  so  paid  by  him;  that  the 
paper  had  the  words   "Warranty  Deed"  printed  across 
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the  back  thereof,  and  so  pei'fect  was  the  appellant's  confi- 
dence in  the  appellee's  integrity,  that  he  took  the  said 
paper  and  laid  it  away,  without  examination,  until  about 
the  26th  day  of  February,  1878,  when  he  learned  for  the 
first  time  that  said  paper  was  only  a  quitclaim  deed  for 
said  land;  that  he  immediately  informed  the  appellee  of 
Bueh  defect  in  said  deed,  when  he  took  it  back  and  made 
the  appellant  a  warranty  deed,  but  with  this  defect,  that 
the  consideration  thereof  was  stated  therein  to  be  $200, 
when  in  truth  it  was  $300,  and  was  so  stated  in  the  first 
deed. 

The  appellant  further  alleged,  that  besides  said  sum  of 
|300,  so  paid  the  appellee  for  said  land,  since  he  bought 
the  same,  he  had  paid  taxes  thereon  to  the  amount  of  $94, 
but  he  never  took  possession  of  said  land.  The  appellant 
also  averred  that  in  December,  1877,  he  went  to  Arkansas 
for  the  first  time,  for  the  purpose  of  examining  said  tract 
of  land,  when  he  learned  for  the  first  time,  that  not  one 
of  the  statements,  so  made  by  the  appellee  concerning  said 
land,  was  true,  and  that  the  appellee  had  deliberately 
swindled  and  cheated  him  in  said  sale ;  that  said  land  was 
situated  in  an  inaccessible  swamp,  and  was  subject  to  be 
overflowed  by  high-water  from  the  Mississippi  river  to  the 
depth  of  sixteen  feet,  and  to  be  thus  ovei^flowed  for  Jong 
periods  of  time,  varying  from  six  weeks  to  six  months; 
that  it  was  not  situated  on  a  good  wagon  road,  nor  on  any 
road,  nor  on  the  said  St.  Francis  river;  that  it  was  not 
good  upland,  nor  covered  with  such  timber  as  grew  on  up- 
land ;  that  it  was  not  susceptible  of  being  made  into  a  good 
farm,  but  was  of  no  value  for  farming  or  for  any  other  pur- 
pose; that  the  appellee  had  not  been  offered  $500  for  said 
land;  that  the  appellee  had  no  good  title  to  said  land,  but 
merely  a  tax  title,  for  which  he  only  paid  eight  dollars  at 
a  tax  sale,  and  which,  by  the  laws  of  the  State  of  Arkansas, 
was  of  no  value  whatever. 

The  appellant  farther  averred  that,  by  the  means  and  in 
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the  manner  aforesaid,  the  appellee  had  perpetrated  a  great 
fraud  upon  him,  in  the  sale  and  conveyance  of  said  land ; 
that  as  soon  as  he  returned  from  Arkansas  to  his  home  in 
said  Vanderburgh  county,  after  having  learned  the  above 
facts,  he  demanded  of  the  appellee,  that  he  should  rescind 
the  said  contract  of  sale  and  should  pay  the  appellant  the 
value  of  the  personal  property  so  delivered  by  him  to  the 
appellee,  to  wit,  the  sum  of  |300,  and  the  interest  thereon, 
and  also  the  further  sum  of  f  94,  so  paid  by  him  for  taxes 
on  said  land,  and  interest  thereon  since  the  same  was  paid: 
that  at  the  time  of  making  such  demand,  to  wit,  on  the  2d 
day  of  January,  1878,  the  appellant  tendered  the  appellee 
a  deed  of  reconveyance  of  said  laud  to  the  appellee,  which 
deed  the  appellant  brought  into  court,  with  his  complaint 
in  this  case,  to  be  delivered  to  the  appellee  under  the 
order  and  direction  of  the  court ;  that  the  appellant  did 
not  discover  the  said  fraud  and  deception,  so  practised  by 
the  appellee,  until  in  December,  1877,  and  that  immedi- 
ately after  his  return  from  Arkansas,  about  January  Ist, 
1878,  he  demanded  of  the  appellee  the  rescission  of  said  sale, 
and  that  he  should  pay  back  the  consideration  received  by 
him,  on  said  sale,  from  the  appellant. 

And  the  appellant  further  averred,  that  his  travelling 
expenses  and  time,  in  going  to  and  returning  from  Arkan- 
sas, to  ascertain  the  situation  and  value  of  said  land, 
amounted  in  the  aggregate  to  seventy-five  dollars.  Where- 
fore, etc. 

We  learn  from  the  brief  of  the  appellant's  counsel,  that, 
in  the  discussion  of  the  sufficiency  of  the  complaint  in  this 
case,  two  objections  thereto  were  urged  by  the  appellee's 
attorney  in  the  circuit   court,  as  follows: 

1.  The  lapse  of  time  between  the  date  of  the  contract 
of  sale,  mentioned  in  the  complaint,  and  the  date  of  the 
demand  for  the  rescission  of  such  contract;  and, 

2.  That  the  parties,  upon  such  rescission,  could  not  be 
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placed  in  statu  quo,  the  personal  property  mentioned  in  the 
complaint  not  being  in  existence. 

The  same  objections  to  the  sufficiency  of  the  complaint 
are  relied  upon  by  the  appellee's  counsel  in  this  court,  for 
an  affirmance  of  the  judgment  below.  It  seems  to  be  set- 
tled by  the  decisions  of  this  court,  that  the  first  of  these 
objections  to  the  complaint,  of  the  mere  lapse  of  time,  can 
not  be  reached  as  a  rule,  under  the  provisions  of  the  prac- 
tice act,  by  a  demurrer  for  the  want  of  sufficient  facts. 
This  is  so  in  all  cases,  whether  legal  or  equitable  in  their 
nature,  since  the  code  of  practice  took  effect  and  became  a 
law  of  this  State.  Thus,  in  the  case  of  Potter  v.  Smithy 
36  Ind.  231,  it  was  said  :  "  Where  lapse  of  time  is  relied 
upon  as  a  defence  to  an  action,  it  must  generally,  under  the 
code  of  procedure,  be  pleaded  to  the  action,  and  be  based 
upon  some  statute  limiting  the  same.  This  may  not  have 
been  the  old  rule  in  relation  to  many  suits  in  equity,  but 
bv  the  code  the  distinction  between  actions  at  law  and 
suits  in  equity  is  abolished ;  and  it  is  provided  that '  There 
shall  be  in  this  State,  hereafter,  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  rights,  or  the 
redress  of  private  wrongs,  which  shall  be  denominated  a 
civil  action.'"  Again,  in  the  same  case,  it  was  farther 
said :  "  There  are  cases  where  a  man  must  act  promptly 
and  within  a  reasonable  time,  in  order  to  be  entitled  te  an 
action;  e,g,,  if  he  finds  himself  defrauded  in  a  contract,  he 
may  be  required,  in  order  to  rescind,  to  act  promptly  on 
the  discovery  of  the  fraud,  and  tender  back  to  the  other 
party  what  he  has  received,  thereby  placing  him  in  statu 
quo,  and  demand  a  rescission  ;  but  having  done  all  that  is 
necessary  to  entitle  him  to  a  rescission,  he  may  bring  his 
action  therefor  at  any  time  before  ho.  is  barred  by  the 
statute."  The  language  last  quoted,  it  will  be  observed,  is 
peculiarly  applicable  to  the  case  made  by  the  allegations 
of  the  appellant's  complaint,  in  the  cause  now  before  us. 
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It  cannot  be  doabted,  as  it  seems  to  us,  that  tbe  facts 
stated  in  the  complaint  in  this  case  were  amply  sufficient 
to  constitute  a  cause  of  action.  Indeed,  we  do  not  under- 
stand the  appellee's  learned  counsel  to  controvert  or  ques- 
tion this,  in  his  brief  of  this  cause;  but  he  claims  that  the 
complaint  was  bad  on  the  demurrer  thereto,  for  the  want 
of  facts,  because  it  showed  upon  its  face,  as  he  asserts,  that 
the  cause  of  action  therein  stated  was  barred  by  the  lapse 
of  time,  or,  more  correctly  speaking,  by  the  statute  of 
limitations.  It  is  certain,  we  think,  that  the  appellee's 
counsel  is  mistaken  in  this  view  of  the  complaint,  even  if 
it  were  conceded  that  it  showed  upon  its  face,  that  the 
period  of  time  fixed  by  the  statute,  had  fully  elapsed  be- 
fore the  commencement  of  the  action.  *•  The  statute  con- 
tains various  exceptions,  as  the  disability  of  the  plaintiff, 
non-residence  of  the  defendant,  etc.;  and,  where  such  is  the 
case,  it  is  the  settled  rule  that  the  statute,  if  relied  upon,  must 
be  pleaded,  unless,  indeed,  the  complaint  shows  affirma- 
tively that  the  plaintiff  is  barred,  notwithstanding  the  excep- 
tions. The  reason  is,  that  the  case  may  be  within  some 
of  the  exceptions,  and  the  plaintiff  is  not  bound  to  antici- 
pate the  defence  of  the  statute,  and  show  his  case  to  be 
within  the  exception  without  knowing  that  such  defence 
will  be  made.  Upon  the  statute  being  pleaded,  he  may 
reply  the  exception.  Hanna  v.  The  Jeffersonville  Bail- 
road  Co.j  32  Ind.  113;  Perkins  v.  Rogers,  85  Ind.  124." 
Potter  V.  Smith,  supra.    See  Pitcher  v.  Flinn,  80  Ind.  202. 

For  the  reasons  given,  we  are  of  the  opinion,  that  the 
objection  first  above  stated,  of  the  lapse  of  time  between 
the  date  of  the  contract  and  the  date  of  the  demand  for 
rescission,  is  not  a  valid  objection  to  the  complaint,  under 
the  demurrer  thereto  for  the  want  of  facts. 

It  is  a  sufficient  answer,  we  think,  to  the  second  objec- 
tion above  stated  to  the  sufficiency  of  the  complaint,  to 
say  that  it  does  not  appear  on  its  face,  that  the  personal 
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property  mentioned  therein  was  not  in  existence.  But,  if 
such  fact  was  apparent  on  the  face  of  the  complaint,  it 
might  be  well  said,  in  answer  to  this  objection,  that,  if  said 
personal  property  was  not  in  existence,  the  appellee,  to 
whom  it  was  delivered  under  the  contract  of  sale,  must  be 
held  responsible  to  the  appellant,  upon  the  rescission  of 
such  contract,  for  its  fair  and  reasonable  value.  Certainly, 
he  could  not  defeat  the  appellant's  right  to  the  rescission 
of  the  contract  of  sale,  if  such  right  otherwise  existed,  by 
his  own  act  in  putting  such  property  out  of  existence.  In 
such  a  case,  if  the  parties  could  be  placed  substantially  in 
statu  quo  upon  rescission,  it  seems  to  us  that  the  relief 
might  and  ought  to  be  granted  by  the  court.  Indeed,  it 
was  so  decided  by  this  court,  in  the  well  considered  case 
of  Gatling  v.  Newell,  9  Ind.  572  ;  and  we  are  not  aware  of 
any  case  in  this. court,  in  which  a  different  doctrine  has 
been  laid  down  upon  the  point  now  under  consideration. 

In  conclusion,  we  are  of  the  opinion,  that  the  appel- 
lant's complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  appellee's  demurrer  thereto  ought 
to  have  been  overruled. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  caase  is  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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|fJ58  1931 
GvARANTT. — Absolute, — Notice  of  Acceptance  and  Default — Demand. — 
A  complaint  declared  upon  an  instrument  executed  by  the  defendant  to 
the  plaintiflT,  and  reading,  **  I  hereby  guarantee  the  payment  of  six  hun- 
dred dollars  to  '  the  plaintiff,  **for  goods  bought  by  "  B.  on  certain  specified 
terms,  alleging  A  sale  by  the  plaintiff  to  B.,  on  the  strength  of  such  instru- 
ment, and  also  alleging  a  failure  by  action,  judgment  and  execution,  to 
collect  of  B.,  who  was  wholly  insolvent. 
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Hddt  on  demurrer,  that  such  guaranty  was  ahsolute^and  that  the  defendant  was 
not  entitled  to  either  notice  of  its  acceptance  by  the  plaintiff,  to  notice  of 
the  default  of  B.,  nor  to  a  demand  for  payment. 

Samb. — Alteration. — Agreement  of  Debtor  to  procure  Co-Chiarantora.— 
Notice  of. — Answer. — A  verified  answer  in  such  action  alleged,  that  the 
defendant  had  executed  an  instrument  reading  "  We  hereby  guarantee," 
etc ,  upon  the  promise  of  B.  to  obtain  additional  guarantors,  which  be 
had  not  done  ;  and  that  he  had  altered  the  same,  before  delivery,  so  that 
it  road  "  /  hereby  guarantee,'*  etc. 

Held,  on  demurrer,  that  notice  of  such  agreement  to  procure  co-guarantors 
was  necessary,  to  bind  the  plaintiff,  and  that  the  alteration  charged  is  im- 
material. 

From  the  Delaware  Circuit  Court. 

W.  March  and  C.  E,  Shipley^  for  appellant. 
J.  N.  Templer  and  JR.  S.  Gregory^  for  appellees. 

NiBLACK,  J. — This  was  a  suit  by  Henry  N.  Raymond 
and  three  other  persons,  partners  doing  bu^iliess  under  the 
name  of  Raymond,  Lowe  &  Co.,  against  William  B.  Kline, 
upon  a  written  guaranty  for  the  payment  of  the  debt  of 
another. 

The  complaint  averred  that  on  the  3d  day  of  April, 
1872,  one  George  H.  Baxter,  then  a  merchant  doing  busi- 
ness at  Muncie  in  this  State,  bought  of  the  plaintiffs,  at 
their  wholesale  house,  in  Cleveland,  Ohio,  a  certain  quan- 
tity of  merchandise,  and  that,  for  the  purpose  of  inducing 
.  the  plaintiffs  to  extend  credit  to  the  said  Baxter,  the 
defendant  executed  and  delivered  to  the  plaintiffs  his 
written  guaranty,  as  follows  : 

"  $600.  I  hereby  guarantee  the  payment  of  six  hundred 
dollars  to  Raymond,  Lowe  &  Co.,  Cleveland,  Ohio, 
for  goods  bought  April  3d,  1872,  by  Q.  H.  Baxter,  Mun- 
cie, Indiana,  the  terms  being  for  net  goods  60  days, 
and  time  goods  4  months.  This  guaranty  shall  cover 
any  balance  in  account,  not  exceeding  the  amount  above 
named.  Invoice  not  made  out,  and  may  exceed  the 
amount  guaranteed  by  f  200  or  $300. 

(Signed)  "  W-  B,  Klinb." 
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That,  in  consideration  of  the  stipulations  contained  in 
said  guaranty,  the  plaintiffs  delivered  said  merchandise 
to  said  Baxter  and  extended  a  credit  to  him  of  sixtv 
days  on  some  of  the  goods,  and  of  four  months  on  the  rest ; 
that  on  the  21st  day  of  October,  1872,  said  merchandise 
remaining  unpaid  for,  the  plaintiffs  brought  suit  in  the 
Delaware  Circuit  Court,  against  Baxter^  to  recover  its 
value ;  that  such  proceedings  were  had  that  on  the  28th 
day  of  September,  1874,  the  plaintiffs  recovered  a  judg- 
ment against  Baxter  for  more  than  twelve  hundred  dol- 
lars ;  that  an  execution  was  issued  on  that  judgment,  to 
which  there  was  a  return  of  nulla  bona ;  and  that  Baxter  was 
wholly  insolvent  and  the  sum  of  money  covered  by  the 
defendant's  guaranty  remained  unpaid. 

A  demurrer  to  the  complaint  was  overruled  and  the  de- 
fendant answ^ered : 

1.  In  general  denial ; 

2.  Denying  the  execution  of  the  instrument  in  writing 
sued  upon ;  and, 

3.  That,  at  the  time  the  written  guaranty  sued  on  was 
signed  by  the  defendant,  it  was  agreed  between  him  and  the 
said  Baxter,  to  whom  it  was  delivered  after  it  was  signed, 
that,  before  its  delivery  to  the  plaintiffs,  such  guaranty 
should  also  be  signed  by  other  responsible  parties  as  co- 
gnarAntors  with  the  defendant;  that,  at  the  time  said 
guaranty  was  signed  by  the  defendant,  and  so  delivered  to 
Baxter,  it  commenced  in  these  words,  "  We  hereby 
guarantee,"  and  that,  after  its  delivery  to  Baxter,  it  was  by 
some  person  unknown  to  the  defendant,  and  without  his 
knowledge  or  consent,  altered  by  striking  out  the  word 
''  We  "  and  inserting  the  word  "  I "  in  lieu  thereof,  so 
as  to  make  the  instrument  read  ^^  I  hereby  guarantee." 
Wherefore  the  defendant  averred  the  alleged  guaranty 
was  not  his  act  and  deed. 

^'  The  second  and  third  paragraphs  of  the  answer  were 
Vol.  LXX.— 18 
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verified  by  the  oath  of  the  defendant.  A  demurrer  was 
sustained  to  the  third  paragraph  of  the  answer.  The 
cause  was  thereupon  submitted  to  the  court  for 
trial,  and  there  was  a  finding  and  judgment  for  the  plain- 
tiffs, for  the  amount  claimed  to  be  covered  by  the  guaranty, 
with  interest. 

The  only  questions  discussed  here  are  those  arising  upon 
the  overruling  of  the  demurrer  to  the  complaint  and  the 
sustaining  of  the  demurrer  to  the  third  paragraph  of  the 
answer. 

The  objection  to  the  complaint  is,  that  it  contained  no 
averment  of  notice  to  the  defendant  either  of  the  accept- 
ance of  the  guaranty  or  of  Baxter's  default  in  making 
payment  for  the  goods  referred  to  in  the  guaranty. 

When  considering  the  question  of  a  guarantor's  right 
to  notice  of  the  acceptance  of  his  guaranty  a  distinction  must 
be  observed  between  a  mere  offer  or  proposition  to  guar- 
antee and  an  actual  guaranty.  Where  the  guaranty  is 
made  only  as  an  offer  or  a  proposition,  there  must  be 
notice  of  the  acceptance  of  it,  but,  where  the  undertaking 
is  absolute,  notice  is  unnecessary.  2  Story  Contracts, 
sec.  1133. 

Where  the  contract  of  guaranty  absolutely  and  uncon- 
ditionally provides  that  a  debtor  shall  pay  a  given  suto  at 
a  stated  time,  no  demand  of  payment  on  the  principal,  or 
notice  of  his  default,  is  necessary  before  suing  the  guarantor. 
Brandt  Suretyship  &  Guaranty,  p.  242,  sec.  170 ;  2  Parsons 
Contracts,  p.  12,  sec.  4. 

Where  one  writes  "  I  hereby  guarantee  you,"  etc.,  and 
delivere  the  paper,  that  is  not  an  offer  or  proposition  to 
guarantee,  but  is  an  absolute  and  complete  guaranty,  and 
binds  the  party  making  it,  without  further  action  on  the 
part  of  him  who  receives  it.  1  Parsons  Contracts,  p.  479  ; 
Taylor  v.  Taylor,  64  Ind.  356 ;  Frash  v.  Polk^  67  Ind.  55 ; 
Milroy  v.  Quinn,  69  Ind.  406. 
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Tested  by  the  general  propositions  announced  as  above, 
the  guaranty  sued  on  in  this  case  was  an  absolute  guar- 
anty for  a  definite  sum,  requiring  no  notice  either  of  its 
acceptance  or  of  the  default  of  Baxter.  There  was,  con- 
sequently, no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

The  third  paragraph  of  the  answer  was  obviously  bad 
upon  demurrer.  It  did  not  aver  that  the  plaintifls  had 
notice,  either  actual  or  constructive,  of  the  alleged  agree- 
ment that  other  persons  were  also  to  sign  the  guaranty; 
and,  hence,  the  agreement  was  not  shown  to  have  been 
binding  upon  them.  Deardorff  v.  Foresman^  24  Ind.  481 ; 
The  State,  ex  rel,  v.  Blair,  82  Ind.  813. 

The  alteration  charged  to  have  been  made  in  the  guar- 
anty, after  its  delivery  to  Baxter,  was,  as  we  think,  an  im- 
material alteration.  When  signed  only  by  the  defendant, 
the  guaranty  was  his  several  obligation,  whether  com- 
mencing, "  We  hereby  guarantee,"  or  *'  I  hereby  guar- 
antee." No  injury  was,  therefore,  inflicted  upon  the  de- 
fendant by  the  supposed  alteration.  Maiden  v.  Webster^ 
80  Ind.  317 ;  Groves  v.  Stephenson,  5  Blackf.  584. 

We  also  see  no  error  in  the  proceedings  below. 

The  judgment  is  affirmed,  with  costs. 


Davis  v.  Leitzman. 

Promissory  Note. — Not  payable  in  Bank. — Complaint  by  Endorsee^  against 
Endorser, — DUiyence. — Delay. ^Request  of  Endorser ^  not  to  sue  Maker. — 
In  an  action  by  B.,  as  assignee,  against  A.,  his  assignor,  of  a  promissory 
note  not  payable  in  bank,  the  complaint  alleged  that,  more  than  a  year 
after  the  maturity  of  the  note,  B.  had  commenced  a  suit  thereon,  and  had 
obtained  a  judgment,  against  the  maker,  but  that  an  execution  thereon 
had  been  returned  ntUkt  bona.    The  complaint  also  alleged,  as  an  excuse 
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for  B/s  delay  in  suing  the  maker,  that  A^  at  the  maturity  of  tlie  note, 
had  requested  B.  not  to  sue  the  maker,  promising  **to  stand  good  for" 
the  amount  of  the  note. 
Held,  on  demurrer,  that  the  excuse  alleged  for  the  delay  was  sufficient. 

From  the  Hendricks  Circuit  Court. 

C.  C.  NavCy  for  appellant. 
L.  M.  CamjAellj  for  appellee. 

HowR,  J. — In  this  action,  the  appellant,  as  the  aasignee, 
4Kied  the  appellee,  as  his  immediate  assignor,  of  a 
promissory  uote  for  the  sum  of  two  hundred  dollars,  bear- 
ing date  on  the  20th  day  of  January,  1871,  executed  by 
one  James  S.  Fisher  and  payable  five  years  after  the  date 
thereof  to  the  appellee. 

The  appellee's  demurrer  to  the  appellant's  complaint, 
for  the  want  of  sufficient  tacts  therein  to  constitute  a 
eause  of  action,  was  sustained  by  the  court,  and  to  this 
decision  the  appellant  excepted,  and,  refusing  to  amend  or 
plead  further,  judgment  was  rendered  against  him  for  the 
appellee's  costs. 

From  this  judgment,  this  appeal  is  prosecuted  by  the 
appellaut,  in  this  court,  and  he  has  here  assigned,  as 
error,  the  decision  of  the  circuit  court  in  sustaining  the 
appellee's  demurrer  to  his  complaint.  This  assignment 
of  error  presents  for  our  decision  this  single  question: 
Are  the  facts  stated  in  the  appellant's  complaint  suffi- 
cient to  constitute  a  cause  of  action  in  his  favor  and 
against  the  appellee? 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  one  James  S.  Fisher,  on  the  20th  dav  of  January, 
1871,  by  his  note,  a  copy  of  which  was  therewith  filed, 
promised  to  pay  to  the  appellee,  five  years  after  the  date 
thereof,  two  hundred  dollars,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum ;  that  afterward,  on  the  25th  day 
of  July,  1872,  the  appellee,  by  the  description  of  "  Theo- 
dore   Leitzman,"   endorsed  said  note  to  the  appellant; 
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that,  when  the  note  became  due,  the  appellant  informed 
the  appellee  that  he  would  sue  said  Fisher,  the  maker 
thereof;  that  the  appellee  then  and  there  requested 
the  appellant  not  to  institute  a  suit  on  said  note,  and 
then  and  there  promised  and  a^eed  with  him,  that  if  ho, 
the  appellant,  would  not  sue  the  said  James  8.  Fisher 
on  said  note,  he,  the  appellee,  would  stand  good  for  the 
payment  thereof;  that,  relying  on  the  appellee's  said  prom- 
ise and  agreement,  the  appellant  did  give  time  for  the 
payment  of  said  note  by  said  James  S.  Fisher,  and  did 
not  sue  said  Fisher  on  said  note,  until  the  16th  day 
of  February,  1877,  at  which  time  he  brought  suit  on 
said  note,  in  the  Ilendricks  Circuit  Court,  and  after* 
ward,  at  the  March  term,  1877,  of  said  court,  he  recovered 
judgment  thereon,  against  said  Janses  S.  Fisher,  for  the 
sum  of  three  hundred  and  one  dollars  and  fifty  cents, 
and  the  costs  of  suit  taxed  at  eight  dollars  and  seventy- 
five  cents.  The  appellant  then  alleged  in  his  complaint, 
that  on  the  19th  day  of  April,  1877,  he  had  sued  out  an 
execution  on  his  said  judgment  against  said  Fisher,  di- 
rected to  the'  sheriff  of  Hendricks  county,  who  levied 
said  execution  on  certain  described  real  estate  belonging 
to  said  Fisher,  in  said  county,  and  afterward  returned  said 
writ,  "Land  not  sold  for  want  of  buyer;"  that  after- 
ward, on  the  29th  day  of  October,  1877,  the  appellant  sued 
out  of  said  court,  on  said  judgment,  a  writ  of  venditieni 
exponas^  directed  to  said  sheriff  and  commanding  him  to  sell 
the  real  estate  so  levied  on,  and  to  levy  and  collect  the 
residue,  if  any,  of  said  judgment,  interest  and  costs,  of 
the  other  property  of  said  James  8.  Fisher ;  and  that 
afterward,  on  the  2l8t  day  of  December,  1877,  the  said 
sheriff  made  return  of  said  last  named  writ ;  that  by 
virtue  thereof  he  had  sold,  according  to  law,  the  said  real 
estate  so  levied  on,  and  had  realized  from  such  sale, 
over  and  above  the  costs  accrued,  the  sum  of  thirty-six 
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dollars  and  seventy  cents,  and  tLat  he  could  find  no 
other  property  of  the  said  James  S.  Fisher,  subject 
to  execution ;  and  that  said  note  and  judgment,  except 
the  said  sum  of  thirty-six  dollars  and  seventy  cents, 
remained  due  and  unpaid,  and  the  costs  accrued  on  said 
judgment,  which  had  been  paid  by  the  appellant.  Where- 
fore, etc. 

We  are  of  the  opinion  that  the  facts  stated  in  this 
complaint  were  sufficient  to  constitute  a  cause  of  action 
in  favor  of  the  appellant  and  against  the  appellee.  It 
would  seem,  indeed,  from  his  brief  of  this  cause  in  this 
court,  that  the  appellee's  learned  counsel  fully  concurred 
in  our  opinion,  in  regard  to  the  sufficiency  of  the  com- 
plaint, as  it  is  found  in  the  record  and  stated  above  in 
substance.  For  counsel  claims  that  it  is  due  to  him, 
and  also  to  the  court  below,  to  say  '^  that  the  complaint, 
as  originally  filed,  and  to  which  a  demurrer  was  presented 
and  argued,  contained  no  excuse  for  the  delay  of  thir- 
teen months  in  th^  bringing  of  the  suit;  but  that  leave 
was  taken  to  amend,"  and,  in  the  amended  complaint, 
reasons  or  excuses  for  such  delay  "  were  inserted,  and 
that  their  full  scope  and  import  were  not  argued  nor 
understood,  until  seen  in  the  transcript  on  file  in  this 
court." 

In  section  4  of  "An  act  concerning  promissory  notes," 
etc.,  approved  March  11th,  1861,  it  is  provided,  in  eflfect, 
that  the  assignee  of  a  note  not  "payable  to  order  or 
bearer  in  a  bank  in  this  State,"  such  as  the  one  described 
in  the  appellant's  complaint  in  this  case,  "  having  used 
due  diligence  in  the  premises,  shall  have  his  action 
against  his  immediate  or  any  remote  endorser/'  1  R.  8. 
1876,  p.  636. 

"  Due  diligence  in  the  premises,"  within  the  meaning 
of  the  statute,  as  construed  by  this  court,  would  have 
required  that  the  appellant,  as  the  assignee  of  the  note, 
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in  the  absence  of  any  request  for  delay  from  the  appellee 
as  the  assignor  th€lreof,  should  have  commenced  his  action 
against  the  maker  of  the  note,  in  time  for  the  first  term 
of  the  court  aft^r  the  maturity  of  the  note,  in  which  he 
could  have  obtained  a  judgment  against  such  maker,  by 
due  service  of  process  in  time  for  such  term.  Roberts  v. 
Masters,  40  Ind.  461,  and  cases  cited.  But  in  the  case  of 
Lowther  v.  Share,  44  Ind.  390,  it  was  held  by  this  court, 
and  we  think  correctly  so,  that  "  the  request  of  the  en- 
dorser not  to  sue  the  maker  is  a  reasonable  and  valid 
excuse  for  not  bringing  such  suit,  and  this  without  any 
consideration  for  the  delay."  Free  v.  Kierstead,  16  Ind.  91 ; 
Sirms  v.  Parks,  82  Ind.  363. 

In  the  case  at  bar,  as  we  have  seen,  the  appellant  alleged 
in  his  complaint,  as  an  excuse  for  his  delay  in  bringing 
suit  against  the  maker  of  the  note,  at  its  maturity,  that 
the  appellee,  the  endorser  of  said  note  to  the  appellant, 
had  then  and  there  requested  him  not  to  sue  such  maker, 
and  had  promised  and  agreed  with  him,  that,  if  he  would 
not  sue  said  maker,  he,  the  appellee,  would  stand  good 
to  him  for  the  payment  of  snch  note.  Upon  the  authori- 
ties cited,  we  think  that  the  appellant's  complaint  was 
sufficient,  and  that  the  appellee's  demurrer  thereto  ought 
to  have  been  overruled. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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Andrb  V.  Fbybargbb. 

Pbactics. —  Wiikdrawal  ofSubHUuUd,  and  Trial  on  Original,  Cmr^Mtit — 
Waiver. — After  the  overruling  of  a  demurrer  to  an  answer,  a  substituted 
complaint  was  filed,  which,  on  the  filing  of  a  demurrer  thereto,  was  with- 
drawn, a  reply  filed,  a  trial  had,  a  judgment  rendered  against  the  defend- 
ant, and  a  new  trial  granted  him,  without  objection. 

Heldj  on  a  subsequent  motion  to  strike  the  cause  ttom  the  docket,  for  want 
of  a  complaint,  that  the  defect,  if  any,  was  waired  by  going  into  trial  oa 
the  original  complaint. 

From  the  Fayette  Circuit  Court. 

/..  W.  Florea,  G.  C.  Florea,  W.  C.  Forrey  and  O.  B.  SUeth, 
for  appellant. 

B.  F.  Claypool  and  J.  H.  Claypooly  for  appellee. 

BiDDLE,  C.  J. — The  appellee,  on  the  18th  day  of  March, 
1876,  filed  his  complaint  against  the  appellant,  charging 
him  with  having  committed  a  trespass  upon  the  body  of 
the  appellee  by  striking,  beating,  caning  tiim,  etc#  A  de- 
murrer was  overruled  to  the  complaint,  and  the  defendant 
answered  over.  Demurrer  to  the  second  paragraph  of 
answer.  At  this  stage  of  the  proceeding,  the  appellee  filed 
a  substituted  complaint.  The  appellant  demurred  to  the 
substituted  complaint;  whereupon  it  was  withdrawn  by  the 
appellee.  Tlie  appellee  then  filed  his  reply  to  the  answer 
of  the  appellant  to  the  original  complaint,  and  put  the 
cause  at  issue.  The  venue  was  then  changed,  on  the  ap- 
plication of  the  appellant,  to  the  Union  Circuit  Court. 
At  the  next  term  of  the  Union  Circuit  Court,  the  appellant 
applied  for  and  obtained  a  continuance  of  the  cause.  At  a 
subsequent  term,  a  trial  was  had,  resulting  in  a  verdict  in 
favor  of  the  appellee  for  $1,625.  On  motion,  the  appellant 
obtained  a  new  trial ;  whereupon  the  cause,  by  agreement 
of  both  parties,  was  remanded  to  the  Fayette  Circuit  Court 
for  trial.  On  the  30th  day  of  October,  1877,  the  appellant 
moved  to  strike  the  cause  from  the  docket,  because  there 
was  no  complaint  on  file.     This  motion  was  overruled  and 
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exception  reserved,  but  no  fact  was  sliown  to  the  court, 
ou  said  motion,  which  did  not  appear  on  the  record  as  re- 
cited above.  The  parties  then  went  to  trial  again  upon 
the  issues  as  made  up  on  the  original  complaint.  Ver- 
dict and  judgment  in  favor  of  the  appellee  for  (500. 
Appeal. 

In  this  court,  the  appellant  raises  four  questions.  The 
second  and  third  he  has  not  discussed ;  they  are  therefore 
waived. 

1.  He  insists  that  the  court  erred  in  overruling  his 
motion  to  strike  the  cause  from  the  docket  for  want  of  a 
complaint. 

His  argument  is,  that,  when  the  appellee  filed  a  substi- 
tuted complaint,  the  original  complaint  ceased  to  be  a  part 
of  the  record ;  and  that,  when  the  substituted  complaint 
was  afterwards  withdrawn,  there  was  no  complaint  left  in 
the  record. 

If  these  fact^  constitute  an  error,  the  appellant  should 
have  taken  advantage  of  it  at  the  time  it  occurred.  Not 
having  done  so,  it  is  waived.  After  the  appellee  had  with- 
drawn his  substituted  complaint,  the  appellant  accepted 
issue  on  the  original  complaint,  went  to  trial,  suffered  a 
verdict  against  him,  obtained  a  new  trial  on  his  own 
motion,  and  agreed  to  remand  the  case  to  the  Fayette 
Circuit  Court  for  trial.  By  this  course  of  proceeding,  the 
original  complaint  was  as  effectually  reinstated  in  the 
record  as  if  it  had  been  done  so  by  a  formal  motion.  The 
appellant  can  not  now  be  heard  to  object  to  an  error,  if  it 
be  one,  which  he  had  thus  waived.  As  to  the  effect  of  a 
waiver,  the  following  authorities  may  be  consulted  with 
advantage  :  MiUer  v.  Hays,  20  Ind.  451 ;  Bradley  v.  The 
Bank  of  the  State  of  Indiana,  20  Ind.  528 ;  Preston  v.  Sand- 
ford's  Adm'r^  21  Ind.  156 ;  Miles  v.  Buchanan^  36  Ind.  490 ; 
Hauser  v.  Roth,  37  Ind.  89  ;  Fisher  v.  H<Abs,  42  Ind.  276 ; 
Cromwell  v.  Baty,  43  Ind.  857 ;  Musselman  v.  Pratty  44  Ind. 
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126 ;  Marsh  v.  EUioU,  51  Ind.  547 ;  CoUins  v.  Rose,  59  Ind.  33 ; 
Wallace  v.  Furber,  62  Ind.  126 ;  Smith  v.  77ie  State,  67  Ind.  61. 

2.  The  appellant  claims  that  there  was  a  mis-trial,  and, 
iEU3  there  was  no  complaint  in  the  record^that  the  judgment 
can  not  be  upheld  for  want  of  a  basis. 

He  has  not  pointed  out  to  us  wherein  there  was  a  mis- 
trial, and  we  find  no  such  error.  The  trial  was  regular, 
upon  a  complaint,  answer  and  reply. 

No  objection  was  made,  or  exception  taken,  to  the  ren- 
dition of  the  judgment;  there  is  therefore  no  question  as 
to  the  sufficiency  of  the  judgment  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Lewis  v.  Ewing  et  al. 

Supreme  Covbt.^— Record. — New  Trial.— Surprise. — Affidavit — Bill  of  Ex- 
eepUons. — Where  a  motion  for  a  new  trial  is  based  upon  affidavits  alleging 
*'  sarprise/'  such  affidavits  must  be  made  part  of.  the- record  by  a  bill  of 
exceptions,  to  present  any  question  on  the  motion  to  the  Supreme  Court 

From  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A,  Moorey  for  appellant. 
J.  B.  Kenner,  for  appellees. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellees,  agaiqst 
the  appellant,  upon  an  account  stated.  Issue,  trial,  ver- 
dict and  judgment  for  the  plaintiffs,  and  motion  by  defend- 
ant for  a  ne^  trial  overruled. 

The  appellant  claims  that  the  evidence  failed  to  sus- 
tain the  verdict ;  but,  upon  looking  into  the  bill  of  excep- 
tions, we  think  there  was  evidence  tending  to  sustain  the 
material  allegations  of  the  complaint. 

The  motion  for  a  new  trial  was  based  in  part  upon  the 
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ground  of  surprise  at  some  of  the  teatimony  given  by  the 
plaintiffs ;  and  affidavits  in  respect  to  this  point  seem  to 
have  been  filed.  But  these  affidavits  were  not  made  a 
partrf>f  the  record  by  a  bill  of  exceptions,  and  we  cannot 
notice  them. 

The  judgment  below  is  affirmed,  with  costs  and  five 
per  cent,  damages* 


Millikan  et  al.  v.  The  Statb,  ex  rbl.  Bishop  et  ux.        |  ^  ^^ 

151    6B6 
Brisf. — An  appellant's  brief  should  contain  more  tban  a  mere  abstract  of 

the  proceedings  below,  and  a  merely  general  Btatement,  without  argument, 

of  his  objections  to  such  proceedings. 

From  the  Tipton  Circuit  Court. 

D.  Wavghy  M.   Belly  C,  E.  Hendry    and  M.  McDowell^ 
for  appellants. 
J.  O'Brien  and  M.  GarriguSy  for  appellee. 

NiBLACK,  J. — This  was  an  action  bj^  the  State,  on  the 
relation  of  Mary  E.  Bishop,  formerly  Mary  E.  Lee,  and 
her  husband,  Patrick  Bishop,  against  Thomas  Millikan, 
upon  his  bond,  as  guardian  of  the  said  Mary;  and  his  sure- 
ties, Aaron  S.  Marshall  and  Robert  J.  Chase,  and  came  to 
the  court  below  on  a  change  of  venue  from  the  Howard 
Circuit  Court. 

A  jury  empanelled  to  try  the  cause  made  a  special 
verdict,  containing  an  elaborate  finding  upon  the  facts  sub- 
mitted to  them,  and  upon  that  special  verdict  the  court 
rendered  a  judgment  against  the  defendants,  for  one  thou** 
sand  dollars,  the  full  penalty  of  the  bond  sued  on. 

Various  questions  were  either  reserved  or  attempted  to 
be  reserved,  upon  the  pleadings  and  at  the  trial,  and 
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numeroud  errora  are  assigned  upon  certain  decisions  of  the 
court  adverse  to  the  defendants. 

The  paper,  however,  purporting  to  be  the  appellants' 
brief,  contains  only  a  short  abstract  of  the  proceedings 
below,  and  a  general  statement  of  the  objections  to  those 
proceedings  which  are  relied  on  for  a  revereal  of  the 
judgment,  without  any  argument  or  the  assignment  of 
an}''  specific  reasons,  in  support  of  the  objections  thus 
indicated.  Such  a  paper  is  not  a  brief  within  the  spirit 
and  meaning  of  Rule  14  of  this  court  and  presents 
no  question  for  our  decision  in  this  court.  Bufikirk 
Practice,  323  ;  Parker  v.  Hastings^  12  Ind.  654  ; 
Bennett  v.  The  State,  22  Ind.  147 ;  Deford  v.  Vrbain,  42 
Ind.  476 ;  Gardner  v.  Stover^  43  Ind.  356 ;  Donovan  v. 
Stewart,  15  Ind.  493 ;  Biirk  v.  Hill,  55  Ind.  419 ;  Martin  v. 
Smith,  57  Ind.  62 ;  Watson  v.  Piel,  58  Ind.  566 ;  Yeakle  v. 
Winters,  60  Ind.  554 ;  Merrick  v.  Leslie,  62  Ind.  459  ;  Wil- 
liams v.  Neshit,  65  Ind.  171. 

The  special  verdict  showed  that  personal  assets,  exceed- 
ing in  amount  the  penalty  of  the  bond,  had  come  into 
Millikan's  hands,  for  which  he  had  not  properly  ac- 
counted. 

In  view  of  all  the  circumstances  attending  this  case,  we 
think  damages  ought  to  be  adjudged  against  the  appellant. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 


KmnsR  V.  The  Statb,  ex  rel.  Dunbar. 

Bastaudt. — Complaint — ParHes^-^ln  a  prosecution  for  bastardy,  docketed 
in  the  name  of  the  State,  on  the  relation  of  the  proeecutrix,  agminet  the 
defendant,  the  complaint  ran  in  the  name  of  the  relatrix,  instead  of  in  the 
name  of  the  State,  on  her  relation. 

Heldf  on  demurrer,  that  the  complaint  was  not  insufficient  on  that  account. 
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Prom  the  Hancock  Circuit  Court. 

J.  -4.  iVe?r  and  JS.  C  Barrett^  for  appellant. 

W.B.  Hough,  M.  Steele  and  W.  W.  Cook,  for  appellee. 

BiDDLB,  C.  J. — ^Bastardy.  The  complaint  is  in  the  follow- 
ing words : 

"  The  State  of  Indiana,  on  the  relation  of  Phebe  J. 
Dunbar,  v,  Richard  H.  Kinder. 

"  Phebe  J.  Dunbar  complains  of  Richard  H.  Kinder  and 
sajs  that  she  is  pregnant  with  a  bastard  child,  and  that 
said  Richard  H.  Kinder  is  the  father  of  said  child. 

"  Phebe  J.  Dunbar.*' 

Sworn  to  by  the  relatrix. 

The  only  question  presented  in  the  case  is  as  to  the  suffi- 
ciency of  the  complaint,  raised  by  demurrer  alleging  the 
want  of  facts  averred ;  and  the  only  question  urged 
against  the  complaint  is,  that  in  its  body  it  does  not  aver 
that  the  State,  on  the  relation  of  Phebe  J.  Dunbar,  com- 
plains. Tbis  is  not  necessary  in  the  beginning  of  the  suit. 
The  first  section  of  the  bastardy  act,  which  provides  for 
the  complaint,  does  not  require  it.  The  third  section  re- 
quires that  '^  The  prosecution  shall  be  in  the  name  of  the 
State  of  Indiana,  on  the  relation  of  the  prosecuting  wit- 
ness." It  seems  to  us  that  this  complaint  fulfils  the  statute 
in  every  pai*ticular ;  besides,  the  exact  point  in  question 
has  been  twice  settled  by  this  court.  Dibble  v.  The  State, 
ex  rei.,48  Ind.  470  ;  Kinder  v.  TTie  State,  exrel.,  68  lud.  454. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Starret  v.  Burkhalter. 

Principal  and  Sttkbtt. — Extension  of  Time  of  Parent  Indefinitely. — 
Pronussofy  Note, — An  afEc^eemeot  between  the  pa^ree  and  principal,  at  the 
time  of  the  execution  of  a  promisnory  note  due  one  day  after  date,  that  the 
note  might  run  as  long  as  interest  should  be  paid  thereon,  and  the  subse- 
quent payment  of  matured  interest  thereon,  will  not  discbarge  the  surety 
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Starret  c  Burkhalter. 

From  the  Tippecanoe  Superior  Court. 

M.  Jones  and  J.  L.  Miller,  for  appellant. 
J,  M.  Larue  and  JF.  B.  Everett,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  was  by  Charles 
Starret,    against    Moses    A.    Lentz    and    Edward  Burk- 
halter. on  a  promissory  note  for   five   hundred   dollars, 
dated  September  25th,  1869,  and  payable  one  day  after 
date,  with  ten  per  cent,  interest. 

The  only  defence  set  up  by  Lentz  was  that  of  payment 
Burkhalter  answered  separately,  in  two  paragraphs  : 

1.  Admitting  the  execution  of  the  note,  and  averring 
that  he  signed  the  same  only  as  surety  for  his  codefendant, 
Lentz,  which  fact  was  well  known  to  the  plaintift';  that, 
although  the  note  was  payable  one  day  after  date,  it  was 
agreed  and  understood  between  the  plaiiitijS*  and  the 
said  Lentz,  that  so  long  as  the  latter  would  pay  interest 
on  said  note  annually,  at  the  rate  of  ten  per  cent,  per 
annum,  such  note  should  not  be  collectible  ;  that,  in  pur- 
suance of  such  agreement  and  understanding  the  plaintiff  ' 
forbore  to  demand  payment  of  said  note,  and  on  the 
25th  day  of  September,  1870,  the  said  Lentz  paid  the 
plaintiff"  fifty  dollars  as  interest  for  one  year  on  said 
note ;  that  at  that  time  the  plaintiff  and  the  said  Lentz 
renewed  their  agreement  for  the  extension  of  time  on  said 
note,  and  further  agreed,  that,  so  long  as  the  latter  would 
annually  pay  ten  per  cent,  interest  on  the  same,  it  should 
remain  uncollected,  and  that  the  said  Lentz  should  have 
the  use  of  the  money  the  note  was  given  to  secure,  for 
one  year  longer ;  that  said  Lentz  did  pay  the  interest  so 
lastly  agreed  to  be  paid,  and,  at  the  expiration  of  each 
year  thereafter,  continued  said  agreement,  up  to  and  in- 
cluding the  25th  day  of  September,  1876,  all  of  which  wiw 
done  without  Jais,  the  defendant  Burkhalter's,  knowledge 
or  consent; 

2.  Setting  up  an  agreement  between  the  plaintiff  and 
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Lentz  for  ^n  extension  of  time  on  the  note  for  one 
year,  upon  the  promise  of  Lentz  to  pay  lifty  dollars,  which 
sum  was  paid  according  to  the  agreement,  all  of  which 
was  without  his,  defendant  Burkhalter's,  knowledge  or 
consent. 

The  plain tifl*  demurred  severally  to  both  paragraphs 
of  Burkhalter's  answer,  but  both  paragraphs  were  held 
to  be  sufficient. 

Issue  being  joined,  the  court  found  that  there  was 
due  from  Lentz,  on  the  note,  the  sura  of  five  hundred  and 
sixty-six  dollars,  and  rendered  judgment  for  the  plaintiff, 
against  Lentz,  for  that  sum,  but  found  in  favor  of  Burk- 
halter,  on  the  issues  joiiied  between  him  and  the  plaintiff. 
The  plaintiff  then  moved  for  a  new  trial  as  between  him 
and  Burkhalter,  but  his  motion  was  overruled.  Judgment 
thereupon  followed  for  Burkhalter,  upon  the  finding  in 
his  favor." 

Errors  are  assigned  upon  the  overruling  of  the  de- 
murrer to  both  paragraphs  of  Burkhalter's  answer  and 
upon  the  refusal  of  the  court  to  grant  a  new  trial. 

On  the  trial,  Lentz  testified,  in  substance,  as  follows  : 

'*  I  went  to  the  plaintiff,  Charles  Starret,  and  wanted  to. 
borrow  five  hundred  dollars  for  a  year.  Starret  said  he 
had  the  money,  but  he  wpuld  not  loan  it  for  a  year, 
but  would  let  me  have  it,  if  I  would  get  good  security  on 
a  note  due  one  day  after  date,  and  I  could  keep  it  until 
he  wanted  it,  and  that  he  would  give  me  notice  in  time 
for  me  to  get  the  money  when  he  wanted  it,  which  might 
be  a  year  and  it  might  be  as  long  as  he  lived, — interest 
to  be  ten  per  cent.  I  went  to  Mr.  Burkhalter,  the  de- 
fendant, and  told  him  the  terms  on  which  I  could  get 
the  money,  and  he  signed  the  note  as  my  security.  I  got  the 
money,  and  Starret  knew  Burkhalter  was  security.  Before 
the  first  year's  interest  was  due,  I  was  going  east.  Had  the 
money  with  which  I  cQuld  have  paid  the  note.     Starret 
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said,  if  I  paid  the  interest,  the  note  could  run  bb  originally 
agreed.  I  saw  Burkhalter  and  told  him  that  Starret  said 
the  note  could  run  as  agreed  in  the  first  place.  After  I  re- 
turned, I  paid  the  first  year's  interest  a  few  days  after  it  was 
due,  and  the  note  has  run  in  that  way  ever  since,  by  my 
paying  the  interest  when  due,  or  in  a  few  days  after.  Never 
paid  any  interest  before  it  was  due,  but  have  paid  the  inter- 
est at  ten  per  cent,  until  1876. 

"At  one  time,  I  think  it  was  the  third  year,  about  one 
month  before  the  interest  was  due,  I  sold  Starret  a  bugg)' 
and  harness  for  two  hundred  and  seventy  dollars.  He 
paid  me  in  cash  two  hundred  and  twenty  dollars,  and  bal- 
ance, fifty  dollars,  was  to  be  applied  on  the  interest  on  this 
note  when  it  became  due.  The  amount  now  due  on  the 
note  is  Joee-OO." 

Burkhalter  testified  as  follows  : 

"  I  signed  the  note  in  suit  as  security  for  Lentz,  and  I 
never  heard  of  it  until  about  a  year  ago.  Mr.  Starret 
called  on  me  and  asked  me  about  that  note,  asked  me  if  I 
had  heard  that  Lentz  had  failed.  I  asked  him  what 
note  ?  I  had  forgotten  it  altogether.  Had  never  heard  of 
it  from  the  time  I  signed  the  note  until  then,  and  1 9laimed 
I  was  not  liable  on  the  note,  as  I  supposed  it  had  been  paid 
long  before  that  time." 

The  plaintiff',  who  also  testified  as  a  witness,  corrob- 
orated Lentz  in  all  essential  respects,  except  that  he  did 
not  claim  to  have  heard  anv  conversation  between  Lentz 
and  Burkhalter,  and  this  was  all  the  evidence  given  under 
the  defence  set  up  by  Burkhalter. 

It  is  a  well  settled  rule  of  law,  that,  to  discharge  a  surety 
on  account  of  indulgence  granted  to  the  principal,  the  in- 
dulgence must  have  been  for  a  definite  period  of  time  and 
upon  a  new  consideration,  and  without  the  knowledge  or 
consent  of  the  surety.  Menifee  v.  Clarke  36  Ind.  804 ; 
Abd  V.  Alexander  J  45  Ind.  523 ;    White  v.  Whitney,  51  Ind. 
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124;  McCloskey  v.  The  Indianapolis  M.  ^  C.  Unions  67  Ind. 
86 ;  Prather  v.  Young,  67  Ind.  480- 

The  payment  of  interest  in  advance  constitutes  a  valid 
consideration  for  forbearance  in  the  collection  of  a  note 
after  its  maturity,  but  the  payment  of  interest  already  duo 
does  not  afford  any  such  consideration.  Hamilton  v.  Win- 
terroiod,  48  Ind.  898 ;  8.  C.,  48  Ind.  898 ;  S.  C,  43  Ind. 
401. 

Tested  by  these  well  established  rules,  the  first  para- 
graph of  Burkhalter's  answer  did  not  show  that  the  exten- 
sion relied  upon  was  made  upon  any  new  or  sufficient 
consideration,  and  was  for  that  reason,  if  for  no  other,  bad 
on  demurrer. 

As  has  been  seen,  Lentz  testified  that  he  communi- 
cated to  Burkhalter,  at  the  time  he  signed  the  note,  the 
terms  agreed  upon  with  Starret  for  an  indefinite  extension 
of  the  time  of  its  payment,  and  Burkhalter  in  his  testi- 
mony did  not  deny  that  Lentz  had  made  the  alleged  com- 
munication to  him.  The  inevitable  inference  from  the  evi- 
dence is  that  the  extension  of  time  on  the  note,  of  which 
Burkhalter  complained,  was  assented  to  by  him  before  it 
was  granted.  We  are  therefore  brought  to  the  conclusion 
that  the  finding  of  the  court  was  not  sustained  by  the  evi- 
dence. 

We  deem  it  unnecessary  to  now  inquire  as  to  the 
sufficiency  of  the  second  paragraph  of  Burkhalter's  an- 
swer. 

The  judgment  in  favor  of  Burkhalter  is  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceedings. 
Vol.  LXX.— 19 
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Petty  V.  Board  of  Trustees  of  the  Church  of  Christ,  City  of  Huncie,  Ind. 

Petty  v.  The  Board  of  Trustees  op  the  Church  of  Christ, 
1 7o~»oi  ^^  T^^  CliTY  OF  Muncie,  Indiana. 

I»8S    4391 

70   290  Dkmurrrb. — Numbering  Orounda  o/l-^Where  a  demurrer  to  a  pleading 

states  but  a  single  ground,  the  numbering  required  by  section  50  of  the 
practice  act  is  unnecessary. 

8am  E. — Form  of. — Sufficiency  of  Facts.— Pl  demurrer  to  a  paragraph  of  com- 
plaint, alleging  "  that  said  paragraph  does  not  state  facts  sufficient,"  raises 
the  question  of  the  sufficiency  of  the  facts  therein  alleged  to  constitute  a 
cause  of  action. 

CovKNANT. — Complaint  on. — Copy  of.-^Presumpiion. — In  an  action  by  the 
board  of  trustees  of  a  church,  against  one  of  the  trustees  individually,  the 
complaint  counted  upon  an  alleged  agreement  by  the  defendant  to  take  a 
certain  amount  of  stock  in  purchasing  a  lot  and  erecting  a  house  of  wor- 
ship for  said  church,  as  previously  determined  upon  by  such  board.  Such 
complaint  also  counted  upon  his  alleged  **  covenant  with  said  plaintiff  to 
give  his  assistance  in  raising  subscriptions,*'  etc ,  but  it  contained  no  copy 
of  any  written  contract. 

Ueld,  on  demurrer,  that,  as  the  complaint  purported  to  count  upon  a  covenant 
without  setting  out  the  same  or  a  copy  thereof,  it  is  insufficient. 

Subscription. — Complaint  on. — Execution  of .^  Delivery. — Copy. — In  an  ac- 
tion to  recover  the  amount  of  an  alleged  subscription,  the  complaint 
'  averred  that  the  defendant  had  **  subscribed,  under  a  heading  in  writing, 
as  follows,"  setting  out  a  contract  of  subscription  over  the  defendant's 
name,  but  averring  neither  its  execution  nor  delivery. 

Held,  on  demurrer,  that  the  complaint  is  insufficient. 

Samv. — An  additional  paragraph  of  such  complaint,  professing  but  ihil- 
ing  to  set  out  a  copy  of  such  subscription,  is  insufficient,  the  instniment 
set  out  in  the  preceding  paragraph  not  being  referred  to. 

From  the  Delaware  Circuit  Court. 

G.  H.  KoonSy  for  appellant. 
W.  March^  for  appellee. 

WoRDBN,  J. — Complaint  by  the  appellee,  against  the 
appellant,  in  three  paragraphs. 

The  first  was  as  follows  : 

"  Comes  the  plaintiff,  viz..  The  Board  of  Trustees  of 
the  Church  of  Christ,  in.  the  City  of  Muncie,  County  of 
Delaware,  and  State  of  Indiana,  and  says  that  the  defend- 
ant, John   S.   Petty,  of   the    county  of   Delaware    and 
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State  of  Indiana,  is  indebted  to  the  plaintiff*  in  the  sum  of 
three  hundred  and  eleven  dollars,  as  follows  :  That  on  the 
22d  day  of  August,  in  the  year  1874,  said  plaintiffs,  with 
said  defendant,  were  legally  formed  into  a  Board  of 
Trustees  of  the  Church  of  Christ,  in  the  City  of 
Muncie,  for  the  purpose  of  purchasing  a  lot  in  said  city 
and  erecting  a  house  thereon,  to  belong  to  and  be  used 
by  said  church  as  a  house  of  worship  ;  and  that  said  de- 
fendant as  a  member  of  said  board,  did  agree  to  take  stock 
in  said  enterprise  of  purchasing  a  lot  in  said  city 
and  erecting  said  house,  to  the  amount  of  (200 ;  and, 
further,  that  said  defendant  did  agree  and  covenant 
with  said  plaintiff  to  give  his  assistance  in 
raising  subscriptions,  and  otherwise  carrying  on  the  work 
of  completing  said  building,  on  condition  that  plaintiff 
would  purchase  a  lot  in  said  city  and  erect  a  house  of 
worship  thereon,  all  of  which  the  defendant  failed,  neg^ 
lected  and  refused  to  do  and  perform  >  in  consequence  of 
said  failure,  the  work  of  erecting  said  house  was  hindered, 
and  the  capital  stock  of  said  board  thereby  made  to  be 
deficient  in  amount ;  and  that,  by  said  failure  to  do  and 
perform  his  adequate  part  according  to  said  agreement 
and  covenant,  said  plaintiffs  were  hindered  and  injured  to 
the  amount  of  $100,  and  by  his,  defendant's,  failing  and 
refusing  to  pay  his  said  share  of  stock  according  to  agree- 
ment, 1200 ;  and,  further,  that  the  interest  now  accrued  on 
said  1200,  since  the  same  was  due  and  should  have  been 
paid,  is  $11 ;  all  of  which  is  due  said  plaintiff'  from  said 
defendant  and  has  been  demanded  of  him  and  he  refuses 
to  pay." 

Second  paragraph : 

"And,  as  a  second  paragraph  and  further  complaint, 
said  plaintiffi  say  that  said  defendant  did  agree  to  solicit 
subscriptions  for  the  above  named  purpose,  and  to  head 
said  subscription  with  his  own  name   and   subscription,  to 
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the  amount  of  ^200,  and  in  compliance  with  said  agree- 
ment subscribed  under  a  heading  in  writing,  as  follows: 
" '  We,  the  undersigned,  agree  to  pay  the  sums  set  oppo- 
site our  names  to  the  Trustees  of  the  Church  of  Christ,  in 
the  City  of  Muncie,  Indiana,  for  the  purchase  of  a  lot 
and  the  erection  of  a  house  of  worship  for  the  use  of  said 
church.  Size  of  said  house  to  be  40  x  60  feet ;  said  sums 
to  be  paid  as  follows :  one-half  on  first  day  of  June,  1875, 
and  one-half  on  the  first  day  of  January,  1876. 

Names.  Amount. 

John  S.  Petty.  $200.00.' 

"And,  further,  that  said  plaintiff*  did  proceed  to  raise 
funds  for  the  purchase  of  a  suitable  lot,  and  did  purchase 
the  same  in  said  city  of  Muncie ;  and,  further,  they  did  raise 
funds  by  subscription  for  the  erection  of  a  suitable  house 
of  worship  thereon,  and  did  notify  said  defendant,  from 
time  to  time,  of  all  meetings  of  the  board  for  the  settle- 
tnent  of  questions  ojF  importance,  and  did  erect  a  house  on 
said  lot  for  the  puipose  above  designate<l,  and  said  house 
is  now  being  used  regularly  by  said  church;  and, further, 
defendant's  said  subscription  has  been  demanded,  and  he 
refused  payment  thereof  when  due,  and  continues  to  refuse 
said  payment,  and  the  same  is  due  and  unpaid.  They  there- 
fore ask  judgment  for 

Subscription $  200.00 

Damage ;....     100.00 

Interest 11.00 

"Total 1311.00." 

Third  paragraph : 

"The    plaintiflF,    further    complaining,    says,    that    on 

the day   of   April,   1875,   the   defendant    executed 

au  instrument  in  writing  (of  which  a  copy  is  filed 
herewith),  and  thereby  promised  to  pay  to  the  plaintifls, 
by  the  description  of '  The  Trustees  of  the  Church  of  Christ, 
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in  the  city  of  Muncie,  Indiana/  two  hundred  dollars  for  the 
purchase  of  a  lot  in  said  city,  and  the  erection  of  a  house 
of  worship  thereon,  for  the  use  of  said  church,  one-half  on 
the  first  of  June,  1875,  and  one-half  on  the  first  day  of 
January,  1876 ;  and  the  plaintiif  further  avers,  that,  in  part 
relying  upon  said  subscription,  the  plaintiff  afterward  pur- 
chased for  the  purpose  aforesaid  lot  No.  8,  in  block  No. 
18,  in  Jackson's  Donation  to  said  city  of  Muncie, 
and  proceeded  to  erect  thereon  a  house  of  worship 
for  the  use  of  said  church,  and  for  that  purpose 
incurred  a  large  expense,  to  wit,  91*500,  of  which  $500 
remains  unpaid.  The  plai.itiff  avers  that  no  portion  of  said 
sum  of  $200  has  been  paid  by  the  defendant,  but  the  same 
remains  due  and  owing,  though  often  demanded  by  the 
plaintiff;  and  plaintiff  asks  judgment  for  $300,  and  other 
proper  relief." 

The  defendant  filed  a  demurrer  separately  to  each  para- 
graph of  the  complaint,  assigning  as  cause  therefor,  that 
the  paragraphs  did  not  state  facts  sufiicient.  The 
demurrer  to  the  first  paragraph  was  sustained,  and  the 
plaintiff"  excepted.  The  demurrers  to  the  second  and  third 
paragraphs  were  overruled,  and  the  defendant  excepted. 
Such  further  proceedings  were  had  as  that  final  judg- 
ment was  rendered  for  the  plaintiff. 

The  defendant  appeals,  and  has  assigned  error  upon  the 
overruling  of  the  demurrers  to  the  second  and  third  para- 
graphs of  the  complaint;  and  the  plaintiff,  the  appellee 
herein,  has  assigned  a  cross  error  upon  the  ruling  in  sus- 
taining the  demurrer  to  the  first  paragraph. 

In  passing  upon  the  several  rulings,  we  must  determine 
a  preliminary  point,  made  by  the  appellee,  as  to  the  sufii- 
cicncy  of  the  demurrers. 

The  demurrer  to  the  first  paragraph,  and  the  others, 
mutatis  mutandis^  were  like  it,  was  as  follows: 

"  The  defendant,  by  counsel,  comes  and  demurs  to  the 
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first  paragraph  of  the  complaint,  and  says  tha4;  said  para- 
graph does  not  state  facts  sufficient/' 

It  is  contended  by  counsel  for  the  appellee,  that  these 
demurrers  were  not  sufficient  to  raise  any  question,  and 
should,  for  that  reason,  if  for  no  other,  have  been  over- 
ruled. Section  50  of  the  code  provides  for  six  causes  of 
demurrer  to  a  complaint,  the  fifth  of  which  is,  **  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  It  further  provides,  that  "  for  no  other 
cause  shall  a  demurrer  be  sustained ;  and,  unless  the 
demurrer  shall  distinctly  specify  and  number  the  grounds 
of  objection  to  the  complaint,  it  shall  be  overruled." 

It  is  not  objected  that  the  demurrers  did  not  number 
the  ground  of  objection  to  the  several  paragraphs  to 
which  they  were  respectively  addressed.  It  would  seem 
to  be  clear  that  where,  as  in  this  case,  there  is  but  one 
ground  of  objectibn,  there  is  no  necessity  for  numbering 
it.  Numbering  is  only  required  where  there  are  several 
grounds  of  objection. 

What  is  the  fair  meaning  of  the  demurrer,  in  which 
it  is  said  that  the  paragraph  to  which  it  is  addressed 
"does  not  state  facts  sufficient?"  Sufficient  for  what? 
We  think  it  may  be  fairly  construed  to  mean  that  the 
paragraph  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  To  hold  otherwise  would,  it  seems  to 
us,  be  falling  back  upon  a  rigid  and  useless  technicality, 
to  obviate  which  was  one  of  the  objects  of  the  code. 
The  full  meaning  of  the  demurrer  is  not  expressed,  but 
enough  is  expressed  to  imply  the  whole.  The  objection 
raised  by  the  demurrer,  of  a  want  of  a  statement  of  suf- 
ficient facts,  would  have  no  significance  whatever,  unless 
it  was  meant  thereby  to  say  that  the  paragraph  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  meaning  of  the  pleader  in  filing  the  demurrers  is 
apparent  and  unmistakable ;  and  we  are  of  opinion  that 
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the  law  will  be  best  administered,  and  the  ends  of  jus- 
tice best  subserved,  by  holding  that  thu  several  demurrers 
raise  the  question  whether  there  are  sufficient  facts 
stated  in  the  several-  paragraphs  of  complaint  to  consti- 
tute a  cause  of  action.  We  are  not  aware  that  this  pre- 
cise question  has  been  passed  upon  by  this  court.  But 
the  counsel  for  the  appellee  has  called  our  attention  to 
several  cases  supposed  to  sustain  his  objection  to  the 
demurrers.  It  seems  to  us,  however,  that  they  are  all 
distinguishable  from  this  case. 

In  the  case  of  Lane  v.  The  State^  7  Ind.  426,  the  ground 
of  demurrer  to  paragraphs  of  answer  was  stated  to  be  that 
they  were  "insufficient  in  law  to  constitute  a  legal  defence 
to  the  action."  It  was  held  that  the  demurrer,  "not  being 
in  form  or  substance  for  any  of  the  six  specified  causes, 
should  have  been  overruled."  There  was  no  suggestion  of 
the  ground  on  which  the  pleadings  demurred  to  were  sup- 
posed to  be  "insufficient  in  law," as  that  they  did  not  state 
facts  sufficient. 

So,  in  the  case  of  Tenbrook  v.  Broioriy  17  Ind.  410,  a  de- 
murrer to  a  paragraph  of  answer  assigned  as  cause  thereof 
that "  the  same  is  not  sufficient  in  law  to  enable  the  defend- 
ant to  sustain  his  said  defence,  or  to  bar  the  plaintiff's  com- 
plaint." It  was  held  that  the  demurrer  should  have  been 
overruled,  as  not  in  compliance  with  the  statute.  Here  also 
the  demurrer  failed  to  point  out  that  the  pleading  de- 
murred to  did  not  state  facts  sufficient. 

In  the  case  of  The  Cincinnati^  etc,^  Railroad  Co,  v.  Wash- 
burn^  25  Ind.  259,  in  which  the  complaint  contained  a 
prayer  for  specific  performance  and  other  proper  relief,  a 
demurrer  to  the  complaint  was  filed,  assigning  as  cause 
that  the  facts  alleged  did  "  not  entitle  the  plaintift'  to  the 
relief  demanded."  The  court  held  that  the  demurrer  was 
correctly  overruled ;  that  the  facts  alleged  entitled  the 
plaintifi*  to  damages,  but  not  to  specific  performance;  and 
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udded  that  ^'  Our  statute  does  not  warrant  a  demurrer  for 
that  cause,  and  expressly  requires  such  an  one  to  be  over- 
ruled." 

It  may  be  observed  that  the  fact  that  a  plaintiff  demands 
relief  to  which  he  is  not  entitled,  on  the  facts  stated  in  his 
complaint,  should  be  no  ground  for  demurrer,  inasmuch  as, 
upon  answer,  he  is  entitled  to  any  relief  consistent  with  the 
case  made  by  the  complaint,  and  within  the  issues,  whether 
demanded  in  the  complaint  or  not.     Code,  sec.  380. 

A  complaint  may  well  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  yet  insufficient  to  entitle  the  plaintift* 
to  the  relief  demanded.  The  case  of  Kemp  v.  Mitchell^  29 
Ind.  163,  was  much  like  that  last  above  cited. 

In  Porter  v.  Wilsoiu  35  Ind.  848,  it  was  held  that  a  de- 
murrer, assigning  for  cause  that  the  paragraphs  demurred 
to  were  "  not  good  and  sufficient  in  law,"  raised  no  question. 
To  the  same  effect  is  the  case  of  Gordon  v.  Swifts  39  Ind. 
212. 

In  Campbell  v.  Boult,  42  Ind.  410,  a  demurrer  to  a 
counter-claim,  assigning  for  cause  that  it  did  not  "state 
facts  enough  for  a  counter-claim,"  was  held  to  raise  no 
question  as  to  the  sufficiency  of  the  pleading.  In  Vaughn 
v.  Ferrall^  57  Ind.  182,  it  was  held  that  a  demurrer  to  sev- 
ieral  paragraphs  of  reply,  assigning  for  cause  that  "  neither 
of  said  paragraphs  constitutes  a  good  reply  to  said  answer," 
did  not  comply  with  the  requirements  of  the  statute. 

In  none  of  the  above  cases  did  the  demurrer,  either  in 
terms  or  by  any  fair  implication,  point  out  that  the  plead- 
ing to  which  it  was  addressed  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  a  ground  of  defence,  or  of 
avoidance  of  the  answer,  as  the  case  may  have  been. 

In  the  case  before  us,  however,  the  demurrers  specify 
that  the  several  paragraphs  to  which  they  are  respectively 
addressed,  do  not  state  facts  sufficient ;  meaning  thereby 
facts  sufficient  to  constitute  a  cause  of  action. 
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We  proceed  to  the  consideration  of  the  questions  raised 
by  the  several  demurrers. 

We  are  not  advised  upon  what  ground  the  demurrer 
was  sustained  to  the  first  paragraph  of  the  complaint,  but 
iu  examining  that  paragraph,  there  seems  to  us  to  be  an 
objection  to  it  which  is  sufficient  to  justify  the  ruling  of 
the  court.  It  would  seem  from  the  paragraph  that  the  de- 
fendant's agreement  to  take  the  $200  of  stock,  and  give  his 
assistance  in  raising  subsqriptions  and  otherwise  carrying 
on  the  work,  was  all  one  agreement,  and  this  agreement  is 
mentioned  in  the  paragraph  as  a  covenant.  Thus,  it  is  alleged 
that  the  defendant  ^^  did  agree  and  covenant  with  said 
plaintifts,"  etc  ;  and  then  it  is  alleged  "  that  by  said 
failure  to  do  and  perform  his  adequate  part,  according  to 
said  agreement  and  covenant,  said  plaintifts  were  hin- 
dered," etc.  The  clear  inference  from  the  allegations  of 
the  paragraph  is  that  the  agreement  sued  upon  was  a  cove- 
nant. A  covenant  is  an  agreement  in  writing  under  seal. 
Wharton  Law  Diet.  While  there  may  be  no  substantial 
difference  between  sealed  and  unsealed  instruments  as 
matters  of  evidence,  there  is  no  such  thing  as  a  covenant, 
in  legal  parlance,  which  is  not  in  writing.  As  the  para- 
graph purports  to  count  upon  a  covenant,  it  was  bad  for 
not  setting  it  out  or  furnishing  a  copy  thereof.  We  have 
not  considered  whether  the  paragraph  is  otherwise  good. 

The  second  paragraph  was  bad,  and  the  demurrer  to  it 
should  have  been  sustained. 

This  paragraph  counts  upon  a  written  instrument  which 
IS  Embodied  in  the  pleading;  but  it  is  not  alleged  that  the 
defendant  ever  executed  it.  It  is  alleged  that  the  defend- 
ant ^'siihscribed^  under  a  heading  in  writing,  as  follows  :"  and 
then  the  instrument  is  set  out.  The  delivery  of  the  in- 
strument was  necessary  to  its  binding  force.  The  para- 
graph does  not  allege  the  delivery  of  the  instrument,  nor 
any  thing  from  which  delivery  could   be   legitimately  in- 
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ferred.  If  it  had  been  alleged  that  the  defendant  executed 
the  instrument,  that  would  have  been  sufficient ;  for  it  is 
familiar  law  that  the  execution  of  an  instrument  includes 
its  delivery.  But  subscribing  an  instrument  does  not 
imply  its  delivery.  A  man  may  subscribe  a  promissory 
note,  yet,  until  its  delivery,  it  has  no  binding  force. 

The  third  paragraph  counts  upon  a  written  instrument, 
and  professes  to  file  a  copy  thereof,  but  no  copy  was  filed. 
This  was  a  fatal  defect  for  which  the  demurrer  to  the 
paragraph  should  have  been  sustained. 

The  appellee  insists  that,  as  the  instrument  mentioned  in 
the  third  paragraph  was  set  out  in  the  second,  there  was 
no  need  of  filing  any  further  copy.  This  might  be,  if  the 
third  paragraph  had  referred  to  the  second  for  a  copy 
of  the  instrument  mentioned  in  the  third'.  But  this  was 
not  done,  and  it  cannot  be  assumed  that  the  instrument 
counted  upon  in  the  third  paragraph  was  the  one  em- 
bodied in  the  second. 

The  judgment  below  is  reversed,  with  coats,  and  the 
cause  remanded  for  further  proceedings,  in  accordance  with 
this  opinion. 
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SuPREMK  Court. — Interrogaiories  to  Pariy^  made  part  of  tteeord  by  BiU  of 
Excrptiona,  or  Order  of  Court. — Interrogatories  put  by  a  party  to  an  op- 
posite party,  a  motion  by  the  latter  to  have  them  struck  out,  the  ruling 
of  the  court  thereon,  and  the  answerfl  thereto,  can  be  made  part  of  the  rec- 
ord, on  appeal  to  the  Supreme  Court,  only  by  a  bill  of  exceptions  or  by 
order  of  the  court  below. 

Same. — Harmless  JBrror.— Where  the  answers  to  such  interrogatories  are 
not  given  in  evidence,  error  in  refusing  to  strike  them  out  is  harmless. 

Same. — Pleading  Struck  Out. — How  Made  Part  of  Record. — A.  pleading 
struck  out  on  motion  forms  no  part  of  the  record  on  appeal  to  the  Su- 
preme Court,  unless  made  such  by  order  of  the  court  below,  or  set  out  in 
a  bill  of  exceptions. 
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Same.  —  Refusal  io  giw  TnsiTuctions  Asked,  —  Reeord.  —  PresurnpiUm,  — 
Where  the  record  d^es  not  show  that  the  court  below  did  not  give  *'  the 
general  iofttructions  to  the  Jury/'  required  by- section  824  of  the  practice 
act,  the  Supreme  Court  will  presume  that  such  instructions  were  given, 
and,  therefore,  that  the  substance  of  instructions  asked  and  refused  was 
covered  by  such  "  general  instructions." 

Same. — Instruction  Asked  must  be  SignetL — Error  can  not  be  assigned  upon 
the  overruling  of  a  motion  for  a  new  trial,  based  upon  a  refusal  to  give 
unsigned  instructions. 

Same — Misconduct  of  Juror, — Affidavit, — Reeord, — "Where  a  motion  for  a 
new  trial  is  based  upon  alleged  misconduct  of  a  juror,  it  must  be  sus- 
tained by  affidavit;  and  both  the  motion  and  affidavit  must  be  made 
part  of  the  record  by  bill  of  exceptions  or  order  of  court,  to  present  any 
question  thereon  to  the  Supreme  Court.  « 

Conversion. — InstrucOon. — lAen  of  Execution, — In  an  action  for  the 
alleged  conversion  of  certain  lumber,  wherein  the  plaintiff  claimed  by  di- 
rect purchase  from  the  former  owner,  and  the  defendant  by  virtue  of  a 
purchase  at  a  sheriff's  sale  on  an  execution  against  such  former  owner,  it 
was  proper  to  instruct  the  jury,  that,  if  thoy  found  from  the  evidence  that 
the  title  to  any  part  of  the  lumber  had  not  passed  to  the  plaintiff  before 
the  lien  of  such  execution  had  attached  thereto,  then,  as  to  that  part,  the 
defendant  should  recover. 

Sahe« — Where,  in  such  case,  there  was  evidence  tending  to  show  a  former 
ownership  adverse  to  the  defendant's  title,  it  was  the  duty  of  the  court  to 
instruct  the  jury  on  that  point. 


From  the  Gibson  Circuit  Court. 

W.  M.  Land  and  -R.  M.  J.  Miller^  for  appellant. 

W.  H.   Trippet,  M.  W.  Fields,  Gookins  and  G.  C. 

Duy,  for  appellee. 

HowK,  J. — In  this  action,  the  appellee  sued  the  appel- 
lant^ in  a  complaint  of  one  paragraph,  wherein  he  alleged, 
in  substance,  that  on  the  12th  day  of  July,  1877,  he,  the 
appellee,  was  the  owner,  and  lawfully  possessed,  of  a  cer- 
tain amount  of  poplar  lumber,  particularly  described, 
which  said  lumber  the  appellant  afterward,  on  said  last 
named  day,  unlawfully  took  possession  of  and  converted 
to  his  own  use ;  that  the  said  lumber,  so  converted  by  the 
appellant  to  his  own  use,  was  of  the  value  of  twenty- 
five  hundred  dollars ;  and  that,  by  means  of  such  unlaw- 
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ful  taking  and  conversion,  the  appellee  was  damaged  in 
said  last  named  sum.     Wherefore,  etc. 

With  his  complaint,  the  appellee  filed  certain  interrog- 
atories, to  be  answered  under  oath  by  the  appellant ;  the 
first  two  of  these  interrogatories  the  appellant  moved 
the  court  to  strike  from  the  record,  but  the  motion  was 
overruled,  and  to  this  ruling  he  excepted.  He  then 
answered  in  two  paragraphs,  of  which  the  fii'st  was  a 
general  denial,  and  the  second  paragraph  was  u  special 
defence.  On  the  appellee's  motion,  the  court  struck 
out  the  second  paragraph  of  the  answer,  and  to  this 
action  and  decision  the  appellant  excepted. 

The  cause,  being  at  issue  on  the  general  denial,  was  tried 
by  a  jury,  and  a  verdict  was  returned  for  the  appellee, 
assessing  his  damages  in  the  sum  of  twelve  hundred  and 
eighty  dollars  and  ten  cents.  The  appellant's  motion  for 
a  new  trial  having  been  overruled,  and  his  exception 
saved  to  this  decision,  the  court  rendered  judgment  on 
the  verdict. 

The  following  decisions  of  the  circuit  court  have  been 
assigned  as  errors,  by  the  appellant,  in  this  court : 

1.  In  overruling  his  motion  to  strike  out  the  first 
and  second  intei rogatories  filed  with  the  complaint; 

2.  In  sustaining  the  appellee's  motions  to  strike  out 
and  reject  the  second  paragraph,  and  the  additional  second 
paragraph,  of  the  answer ; 

3.  In  overruling  his  first  motion  for  a  new  trial ;  and, 

4.  In  overruling  his  second  motion  for  a  new  trial. 
We  will  consider  and  decide  the  several  questions  arising 

under  these  alleged  errors,  in  the  order  of  their  fissigument. 
1.  It  is  claimed  by  the  appellant's  counsel,  that  the 
court  erred  in  overruling  the  appellant's  motion  to  strike 
from  the  record  the  first  two  interrogatories  filed  with  the 
complaint,  and  in  requiring  him  to  answer  the  same  under 
oath ;  and,  for  this  supposed  error,  counsel  ask  us  to  reverse 
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the  judgment  below.  It  is  certain,  we  think,  that  if  the 
alleged  ruling  of  the  court,  on  the  motion  to  strike  out 
these  interrogatories,  were  in  fact  erroneous,  yet  the  error 
was  not  properly  saved  by  the  appellant,  and  is  not  appar- 
ent in  the  record.  Neither  the  interrogatories,  nor  the 
motion  to  strike  them  out,  nor  the  ruling  of  the  court 
thereon,  were  embodied  in  any  bill  of  exceptions,  or  were 
made  parts  of  the  record  by  any  order  of  the  court ;  and 
they  could  not,  under  the  law,  be  made  component  parts 
of  the  record  of  this  cause,  in  any  other  manner.  2  R.  S. 
1876,  p.  242,  sec.  559.  Besides,  as  it  was  shown  by  the 
bill  of  exceptions,  that  the  answers  to  these  interrogatories 
were  not  used  as  evidence  on  the  trial  of  the  cause,  the 
supposed  error,  even  if  it  existed  and  were  apparent  in  the 
record,  was  entirely  harmless;  and  we  need  hardly  say 
that  such  an  error  would  not  be  available  for  the  reversal 
of  the  judgment  below.  Buskirk  Practice,  284,  and  cases 
cited. 

2.  The  appellant  complains  of  the  action  of  the  court 
in  striking  out  the  second  paragraph,  and  an  additional 
second  paragraph,  of  his  answer.  This  action  or  decision 
of  the  court  was  not  made  a  pa^t  of  the  record,  either  by 
a  bill  of  exceptions  or  by  an  order  of  the  court ;  and  there- 
fore, if  it  were  conceded  to  have  been  erroneous,  the  alleged 
error  was  not  properly  saved  and  is  not  apparent  in  the 
record.  Where  a  pleading,  or  any  part  of  it,  has  been  struck 
out  or  rejected  in  the  trial  court,  such  pleading  or  part 
thereof,  so  struck  out  or  rejected,  will  not  thereafter  con- 
stitute any  part  of  the  record  of  the  cause,  unless  it  has 
been  duly  njade  a  part  of  the  record,  either  by  a  bill  of  ex- 
ceptions or  by  an  order  of  the  court.  In  this  case,  the 
rejected  paragraphs  of  the  appellant's  answer  were  not 
made  parts  of  the  record  in  either  of  the  modes  prescribed 
by  law.    Code,  sec.  559,  supra. 

3.  The  third  error  is,  that  the  court  erred  in  overrul- 
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iiig  the  appellant's  first  motion  for  a  new  trial.  In  this 
motion,  the  following  causes  for  such  new  trial  were  as- 
signed : 

1.  The  verdict  of  the  jury  was  contrary  to  law; 

2.  The  verdict  was  not  sustained  by  sufficient  ev- 
idence ; 

3.  Error  of  the  court  in  giving  special  instructions 
numbered.  2,  3,  4,  5  and  6,  to  the  jury,  at  the  appellee's 
request ; 

4.  Error  of  the  court  in  refusing  to  give  the  jury 
special  instructions  numbered  2,  6,  8,  9  and  10,  at  the 
appellant's  request ; 

5.  Error  of  the  court  in  giving  the  jury  special  in- 
structions numbered  6  and  8,  asked  by  the  appellant,  as 
modified  by  the  court;  and, 

6.  Damages  assessed  by  the  jury  were  excessive. 

We  will  firet  consider  and  dispose  of  the  questions 
presented  by  the  third,  fourth  and  fifth  causes  for  a  new 
trial,  which  relate  to  the  action  of  the  court  in  giving 
and  refusing  to  give  the  jury  certain  special  instructions. 
It  may  be  premised,  that,  by  the  fifth  clause  of  section 
824  of  the  code,  it  was  made  the  duty  of  the  court,  when 
the  argument  of  the  clause  was  concluded,  to  **  give 
general  instructions  to  the  jury."    2  R.  S.  1876,  p.  167. 

Where,  as  in  the  case  at  bar,  the  contrary  is  not  shown 
by  the  record,  we  are  bound  to  assume  that  the  court  dis- 
charged its  plain  statutory  duty,  and  at  the  proper  time 
gave  the  jury  such  "general  instructions."  These  gen- 
eral instructions  of  the  court  are  not  in  the  record.  In 
their  absence,  if  it  were  conceded  that  the  special  in- 
structions asked  by  the  appellant  stated  the  law  correctly, 
and  were  applicable  to  the  case,  we  would  be  bound  to 
conclude  that  the  court  had  refused  to  give  the  jury  such 
special  instructions,  for  the  reason  that  their  legal  sab- 
stance  had  been  already  given,  in  the  court's  own  language, 
in  its  "  general  instructions." 
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The  court  raay,  possibly,  have  refused  to  give  the  jury 
the  special  instructions  asked  for  by  the  appellant,  for 
another  valid  and  sufficient  reason,  even  upon  the  hypoth- 
esis that  these  instructions  contained  a  correct  statement 
of  the  law  applicable  to  this  case.  Under  the  code  and 
the  decisions  of  this  court,  it  would  seem  to  be  settled, 
that,  when  special  instructions  are  requested  to  be  given  to 
the  jury,  they  must  be  signed  by  the  party  or  his  attor- 
ney; and  that,  if  not  thus  signed,  the  party^  asking  sncl: 
instructions  would  be  in  no  condition  to  complain  of  tho 
court's  refusal  to  give  them.  The  Jeffersonvillc^  etc.^  R.  R. 
Co.  V.  Cox,  87  Ind.  325 ;  Mter  v.  ArmMrong,  46  Ind.  197 ; 
Buskirk  Practice,  105. 

In  thQ.  case  now  before  us,  the  record  fails  to  show 
that  'the  special  instructions  asked  for  and  refused 
were  signed  by  the  appellant  or  his  attorneys.  The 
court's  reasons  for  its  refusal  to  give  these  instructions 
are  not  stated  or  apparent;  and  it  is  certain  that  the 
record  does  not  exclude  the  presumption  that  the  instruc- 
tions were  refused  for  sufficient  reasons.  Fitzgerald  v. 
Jeroloman,  10  Ind.  338. 

All  the  presumptions  are  in  favor  of  the  correctness 
of  the  court's  refusal  to  give  the  jury  tho  special  in- 
structions asked  for;  and  certainly  the  record  before  us 
wholly  fails  to  excludethe  reasonable  presumptions  in  favor 
of  the  court's  decision.  Myers  v.  Murphy^  60  Ind.  282. 
We  can  not  say  from  the  record,  that  the  court  erred  in 
its  refusal  to  ffive  the  jury  the  instructions  asked  for  by 
the  appellant;  and  therefore  w^e  are  bound  to  say  that 
such  supposed  error  was  not  committed. 

Of  the   instructions   given  the  jury  at  the  appellee's 
request,  the  appellant's  counsel  complain,  in  argument,' 
only  of  the  third   and  fifth;  and   of  these  counsel  say, 
that,  "however  well  these  instructions  may  have   stated 
the  law,  as  applied   to  a  proper  case,  we  contend  they 
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are  entirely  irrelevant  and  inapplicable  to  the  present 
case,  for  the  reason  that  there  is  nothing  whatever  in  the 
evidence  tending  to  show  that  ''  the  property  described  in 
the  complaint  "was  partnership  property."  In  other 
words,  counsel  concede,  as  we  understand  them,  that  these 
two  instructions  state  the  law  correctly,  but  they  claim 
that  they  were  impertinent  and  inapplicable  to  this  case. 
It  seems  to  us,  however,  from  our  reading  of  the  record, 
that  there  was  enough  evidence  introduced  on  the  trial, 
in  reference  to  the  former  ownership  of  the  property  in 
controversy  by  a  certain  copartnership,  not  only  to  justify, 
but  to  require,  the  court  to  give  the  jury  the  instructions 
complained  of. 

We  are  of  the  opinion  also,  that  the  court  committed  no 
error    in    giving    the    jury  the    instructions    numbered 
6   and    8,   asked  by  the    appellant,    as    the   same  were 
modified  by  the  court.     Indeed,  we  fail  to  see  upon  what 
ground  the  appellant  can  reasonably  complain  of  either  of 
these  modified  instructions.     The  appellee  claimed  to  own 
the  lumber  in  controversy,  upon  the  ground  that  the  same 
had  been  manufactured  for,  and  sold  and  delivered  to,  him 
by  one  Alexander  C.  Small ;  while  the  appellant  claimed 
that  he  was  the  owner  of  such  lumber,  by  purchase  thereof 
at  sheriff's  sale,  on  an  execution  against  the  said  Small.  The 
question  for  trial   and   decision,  between  the  appellee  and 
the  appellant,  was  whether  or  not  the  lien  of  said  execu- 
tion  attached  to   the  whole   or  any  part  of  said  lumber, 
before  the  title  thereto  became  vested  in  the  appellee.    In 
the  sixth  and   eighth   instructions,  as   modified,  the  court 
told  the  jury^,  in   substance,  that  if  they  found    from  the 
evidence,  that  the  title  to  any  part  of  said   lumber  did  not 
pass  to   and  vest  in   the   appellee,  before  the  lien  of  said 
execution  had  attached  thereon,  then,  as  to  such  part  of 
said  lumber,  they  must  find  for  the  appellant.     We  think, 
that  these  modified  instructions  stated  the  law  correctly 
and  were  applicable  to  the  case  made  by  the  evidence. 
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It  seems  to  us,  that  there  was  evidence  introduced  on 
the  trial,  which  tended  fairly  to  sustain  the  verdict,  and 
that  it  was  not  contrary  to  law ;  and  certainly  we  cannot 
say  from  the  record,  that  the  damages  assessed  were 
excessive. 

Our  conclusion  is,  that  the  court  did  not  err  in  over- 
ruling  the  appell ant's ^ns^  motion  for  a  new  trial. 

4.  In  his  second  motion  for  a  new  trial,  the  only  cause 
therefor,  assigned  by  the  appellant,  was  the  alleged  mis- 
conduct of  one  of  the  jurors  of  the  jury  trying  the  cause. 
This  is  one  of  the  statutory  causes  for  a  new  trial,  which, 
under  section  855  of  the  practice  act,  ^'  must  be  sustained 
by  affidavit  showing  their  truth."  2  R.  S.  1876,  p.  188. 
In  this  case,  it  would  seem  that  the  appellant  had  filed 
with  his  second  motion  for  a  new  trial,  in  the  court  below, 
certain  affidavits  for  the  purpose,  as  we  suppose,  of  show- 
ing the  truth  of  the  cause  assigned  in  said  motion  for 
such  new  trial.  But  these  affidavits  were  not,  nor  was 
either  of  them,  made  parts  of  the  record  of  this  cause, 
either  by  a  bill  of  exceptions  or  by  an  order  of  the  court. 
It  is  certain,  therefore,  that  these  affidavits,  although 
copied  by  the  clerk,  are  not  properly  parts  of  the  record, 
and  can  not  be  considered  by  this  court  in  determining 
the  question  intended  to  be  presented  by  the  fourth  alleged 
error.  Fryberger  v.  Perkins^  66  Ind.  19.  It  follows  from  what 
we  have  said,  that,  even  if  the  court  erred  in  overruling 
the  appellant's  second  motion  for  a  new  trial  of  this  action, 
the  error  was  not  properly  saved  in  either  of  the  modes 
prescribed  by  law,  and  is  not  apparent  in  the  record. 

We  have  found  no  error  in  the  record  of  this  cause, 
which  would  justify  this  court  in  the  reversal  of  the  judg- 
ment below. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
Vol.  LXX.— 20 
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Pbomissort  Note. — Alteration  of  Date. — A  promissory  note  providing  for 
interest  after  maturity  was,  by  agreement  of  the  parties  thereto,  dated  at 
a  time  subsequent  to  the  real  date  of  its  execution,  but  a  subsequent  holder 
of  the  same,  without  the  knowledge  or  consent  of  the  maker,  struck  cot 
the  agreed  date  and  inserted  the  true  one. 

Heldy  that  the  alteration  was  material. 

From  the  Johnson  Circuit  Court. 

G,  M.  Overstreet  and  A.  B,  Hunter y  for  appellants. 
S.  P.  Oyler^  for  appellee. 

NiBLACK,  J. — This  action  came  to  the  court  below,  by 
appeal  from  a  justice  of  the  peace.  The  complaint  was 
upon  a  promis8oi*y  note,  executed  by  the  defendants,  John 
T.  Hamilton  and  Jordan  Utterback,  to  one  William  T. 
Shuck,  and  assigned  by  indorsement  to  one  Carmine,  and 
afterward  to  the  plaintiff,  Thomas  B.  Wood. 

The  defendants  answered,  admitting  the  execution  of  the 
note  and  saying  that  the  note  was  to  bear  interest  from 
date ;  that  December  2&th,  1875,  was  agreed  upon  by  the 
parties  to  the  note  as  the  date  fi*om  which  interest  should 
be  computed;  that  the  words  "December  25th,  1875," were 
written  into  the  note  as  the  date  thereof,  at  the  time  of  its 
execution ;  that,  after  the  plaintifi'  became  the  purchaser 
and  owner  of  said  note,  he,  without  the  knowledge  or  con- 
sent of  the  defendants,  or  either  of  them,  unlawfully,  inten- 
tionally and  materially  altered  and  changed  said  note,  by 
striking  out  and  erasing  the  words  "  December  25th,  1875," 
which  constituted  the  date  thereof,  thereby  giving  such 
note  the  appearance  of  having  been  dated  on  the  12th  day 
of  September,  1874. 

The  plaintiff  demurred  to  the  answer,  but  his  demurrer 
was  overruled,  and  he  replied  in  general  denial. 

By  request,  the  court  made  a  special  finding  of  the  facte, 
which  was  substantially  as  follows:     The  court  finds  spe- 
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cially,  that  the  note  sued  on  at  the  time  the  same  was  exe- 
cuted and  delivered  to  William  T.  Shuck,  the  payee,  was 
in  these  words : 

"  *  1160.00.        No.—.  Due  this  September  12th,  1874. 

December  25th,  1875. 

"  *  One  day  after  date  we  promise  to  pay  to  the  order  of  W 

T.  Shuck  the  sum  of  — ,  negotiable  and  payable  at , 

one  hundred  and  sixty  f^  dollars,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum  after  maturity,  and  with  attor- 
ney's fees  if  suit  be  instituted  on  this  note.  Value  received 
without  any  relief  whatever  from  valuation  or  appraise- 
ment laws.  The  drawers  and  indorsers  severally  waive 
presentment  for  payment  and  notice  of  protest  and  non- 
payment of  this  note. 

"  *  John  T.  Hamilton, 
"^Jordan  Uttbrback.* 

^'  That  the  same  was  so  executed  on  the  12th  day  of  Sep- 
tember, 1874 ;  that  the  words  *  December  25th,  1875,'  were 
written  in  the  note,  and  by  the  parties  it  was  verbally 
agreed  this  was  the  date  from  which  interest  on  said 
note  should  be  computed,  and  one  day  after  which  the 
same  should  become  due ;  that  Shuck,  the  payee,  sold  and 
endorsed  the  note  to  Carmine;  that  Carmine  sold  and 
endorsed  the  same  to  the  plaintiff,  who,  while  he  was 
the  owner  and  holder  of  the  same,  learning  from  Shuck 
and  others  that  the  note  was  executed  Sept.  12th, 
1874,  intentionally  struck  out  and  erased  therefrom  the 
words  *  December  25th,  1875,' without  the  knowledge  or 
consent  of  said  defendants,  or  either  of  them. 

''  As  a  conclusion  of  law,  from  the  foregoing  facts,  the 
court  found  for  the  plaintiff,  and  assessed  his  damages  at 
the  sum  of  $192,87,  collectible  without  any  relief  from 
valuation  laws ;  to  which  conclusion  of  law  the  defendants 
excepted." 

Judgment  was    thereupon  rendered    against   the    de- 


808  SUPREME  COURT  OP  INDIANA. 


Hamilton  ei  al.  v.  Wood. 


fendants,  for  the  amount  of  the  damages  so  assessed  in 
favor  of  the  plaintifi*. 

The  defendants  have  appealed,  and  assigned  error  upon 
the  conclusion  of  law  at  which  the  court  arrived  from 
the  facts  as  found  by  it,  and  the  appellee  has  assigned 
cross  error  upon  the  overruling  of  his  demurrer  to  the 
answer.  The  evidence  is  not  in  the  record,  and  no  ques- 
tion is  made  as  to  the  admissibility  of  any  of  the  evidence 
upon  which  the  court  based  its  special  finding.  We  have 
therefore  only  to  consider  the  facts  as  they  were  found  by 
the  court. 

Our  conclusion,  from  the  finding  of  the  court  that  the 
25th  day  of  December,  1875,  was  the  day  from  which  in- 
terest on  the  note  should  be  computed,  and  that  the  note 
was  to  be  considered  as  due  one  day  after  that  date,  and 
that  the  words  "  December  25th,  1875,''  were  written  into 
the  note  with  that  understanding,  is,  that  the  words  thus 
written  in  constituted  the  proper  and  real  date  of  the 
note,  and  consequently  that  the  intentional  erasure  of 
such  words  by  the  plaintiff,  without  the  knowledge  or  con- 
sent of  the  defendants,  amounted  in  legal  effect  to  a  de- 
struction of  the  note  itself.  We  are  therefore  constrained 
to  hold  that  the  court  erred  in  its  conclusion  of  law  upon 
its  finding  of  the  facts. 

What  we  have  said  upon  the  facts  as  presented  by  the 
special  finding  necessarily  leads  us  to  the  further  conehi- 
sion  that  the  court  did  not  err  in  overruling  the  appellee's 
demurrer  to  the  answer  of  the  appellants. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  instructions  to  the  court  below  to  render 
judgment  upon  the  special  finding,  in  favor  of  the  ap- 
pellants. 


MAY  TERM,  1880. 


309 


Ward  et  al.  v.  Polk. 


"Ward  et  al.  v.  Polk. 

Draikiko  Association. — Action  on  Contract,  againet  Dif^eetors  Individu- 
ally,— ^The  fact  that  one  who  has  performed  labor  for  a  drainiDg  associa- 
tion, under  a  written  contract  with  the  directors  thereof,  is  himself  a. di- 
rector, is  no  defence  to  an  action  by  him,  against  the  other  directors  indi- 
vidually, on  such  contract. 

Plsading. — Partial  Answer  Pleaded  to  Whole,  Ckymplaint, — An  answer 
which  is  pleaded  to  all,  but  answers  only  a  part,  of  the  paragraphs  of  a 
complaint,  is  insufficient. 

From  the  Gibson  Circuit  Court. 

W-  H.  Trippet^  C.  A.  Buskirk  and  J.  Baker^  for  appel- 
lants. 

W.  M.  Land  and  J.  S,  Buchanan,  for  appellee. 

BiDDLE,  C.  J. — Complaint  in  three  paragraphs,  by  the 
appellee,  against  the  appellants,  who  are  the  individual 
members  of  a  corporation  known  as  the  '^  Marsh  Creek 
Draining  Company/' 

The  first  paragraph  counts  upon  a  written  contract 
between  the  directors  of  the  company  and  the  appellee,  for 
constructing  certain  ditches ;  the  second  paragraph  is  upon 
a  quantum  meruit  count ;  the  third  declares  upon  a  judg- 
ment recovered  by  the  appellee  against  the  appellants,  in 
the  Gibson  Court  of  Common  Pleas.  No  question  arises 
upon  the  complaint. 

Answer : 

1.  General   denial  ; 

2.  A  special  paragraph,  which,  briefly  stated,  avers  that 
the  contract  was  made  between  the  directors  of  the  corpora- 
tion on  one  part,  and  the  appellee  on  the  other  part,  while 
the  appellee  was  one  of  the  directors ;  that  the  appellants 
have  paid  him  the  amount  that  the  work  cost ;  and  that 
this  suit  is  brought  merely  for  the  profits  made  upon  said 
work ; 

3.  That  the  appellants  have  paid  all  the  assessments 
made  against  them  on  account  of  said  work  severally, 
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which  "said  sums  were  paid  to  the  plaintiff  in  part  pay- 
ment of  said  work  so  done  by  him." 

Demurrers  for  the  want  of  facts  were  sustained  to  the 
second  and  third  paragraphs  of  answer;  the  first  para- 
graph was  withdrawn,  and  judgment  for  the  appellee 
was  rendered  on  demurrer.      Aj)peal. 

The  appellants  contend  that,  as  the  appellee  was  one  of 
the  directors  at  the  time  the  contract  was  made,  he  is  not 
entitled  to  recover.  This  question  has  already  been  settled 
by  this  court  in  the  present  case,  against  the  views  of  the 
appellants.  Polk  v.  ReynoldSj  64  Ind.  449.  See,  also,  Tht 
Bristol^  etc.y  Co.  v.  ProbascQy  64  Ind.  406. 

There  are  other  reasons  why  the  judgment  should  be 
affirmed.  The  only  questions  presented  in  the  case  arise 
upon  the  demurrers  to  the  second  and  third  paragraphs.of 
the  answer  to  the  complaint.  Each  of  these  paragraphs  is 
pleaded  to  the  whole  complaint.  We  think  neither  of 
them  is. a  sufficient  answer  to  any  part  of  the  complaint; 
but,  if  sufficient,  the  second  goes  only  to  the  first  paragraph 
of  the  complaint ;  and  the  third  only  to  the  second  para- 
graph of  the  complaint ;  while  neither  relates  to  the  third 
paragraph  of  the  complaint  at  all.  That  an  answer  most 
be  good  as  to  all  it  pretends  to  answer,  or  it  is  not  good  as 
to  any  part,  is  a  rule  so  familiar  that  but  to  mention  it  is 
sufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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SUPBEMS  OoiTRT. — Weiffht  or  Sufficieney  of  Evidence. — Record, — Failure  ic 
9et  out  all  the  Evidence  in  Bill  of  Exertions. — ^The  Supreme  Court  will  not 
disturb  a  verdict  or  finding,  upon  any  question  as  to  the  weight  or  sufi- 
ciency  of  the  evidence,  where  it  is  apparent  that  the  bill  of  exceptions 
does  not  contain  all  the  evidence. 
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GvABDiAN  AMD  Wabd.—* ^e^AOti  OH  Lo»t  Bond, — Evidence  under  General 
DemaLy  Denying  Execution  of, — In  an  action  on  a  guardian's  bond,  allied 
to  have  been  lost  or  mislaid,  wherein  the  answer  was  a'  general  denial, 
evidence  by  the  defendants,  denying  that  they  had  ever  executed  the 
alleged  bond,  was  material  as  tending  to  dispute  the  existence  thereof. 

From  the  Tipton  Circuit  Court. 

C.  E.  Hendry  and  D.  Waugk^  for  appellaut-s. 
J.  O'Brien  and  M.  Garrigus^  for  appellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellee's  relators, 
against  the  appellants,  upon  a  bond  executed  by  the  appel- 
lant Millikan,  as  guardian  of  the  relatrix,  Mary  E.  Bishop, 
formerly  Mary  E.  Lee,  and  by  his  co-appellants,  as  his 
sureties  therein.  It  was  alleged  in  the  complaint,  that  the 
bond  in  suit  was  given  as  an  additional  bond,  upon  the 
guardian's  petition  to  the  proper  court  for  an  ordei'  author- 
izing him  to  sell  his  ward's  real  estate  in  Tipton  and 
Orange  counties,  Indiana ;  that  the  bond  was  conditioned 
according  to  law ;  that  it  had  been  "  lost  or  mislaid,"  so 
that  a  copy  thereof  could  not  be  filed  with  the  complaint; 
and  that,  before  the  commencement  of  this  suit,  the  guar- 
dianship of  said  Mary  E.  Bishop  was  legally  discharged 
by  her  marriage  to  the  relator,  Patrick  L.  Bishop,  a  person 
of  full  age,  and  it  had  become  the  legal  duty  of  said 
Millikan,  as  such  guardian,  to  account  to  his  said  ward, 
with  the  assent  of  her  husband,  for  her  estate. 

As  breaches  of  the  bond  in  suit,  the  relators  alleged  in 
their  complaint,  with  great  particularity  and  in  detail, 
certain  fraudulent  conduct  on  the  part  of  said  Millikan, 
as  such  guardian,  in  the  management  of  his  ward's  estate ; 
that  he  had  not  faithfully  discharged  his  duties,  as  guar- 
dian of  the  person  and  estate  of  said  Mary  E.  Bishop  ; 
and,  especially,  that  he  had  not  faithfully  paid  over  and 
accounted  for  the  proceeds  of  the  sale  of  his  ward's  real 
estate,  according  to  law,  but  had  converted  the  same  to  his 
own  use. 
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Answers  and  replies  were  filed,  and  the  canse,  hairing 
been  put  at  issue,  was  tried  by  a  jury,  and  a  general  ver- 
dict was  returned  for  the  appellee's  relators,  assessing 
their  damages  in  the  sum  of  $2,091.18.  The  appellants' 
motion  for  a  new  trial  having  been  overruled  by  the  court, 
and  their  exception  entered  to  this  ruling,  judgment  was 
rendered  on  the  verdict. 

In  this  court,  the  appellants  assigned  four  different 
errors,  based  upon  the  rulings  of  the  court  on  the  plead- 
ings, adverse  to  them  ;  but  as  their  counsel,  in  their  brief 
of  this  cause,  have  wholly  failed  to  point  out  any  error  in 
these  rulings,  or  to  discuss  any  question  arising  thereon 
or  connected  therewith,  we  must  regard  these  four  alleged 
errors,  if  they  exist,  as  at  least  impliedly  waived. 

The  fifth  and  last  error  assigned  by  the  appellants  is 
the  decision  of  the  court  in  overruling  their  motion  for  a 
new  trial ;  and  their  counsel  have  confined  their  entire  arga- 
ment,  in  this  court,  to  the  consideration  of  such  questions 
as  could  only  arise  under  this  alleged  error.  We  will  con- 
sider and  pass  upon  these  questions,  in  the  same  order  in 
which  counsel  have  presented  them. 

The  first  point  made  by  the  appellants'  counsel  is,  that  a 
new  trial  ought  to  have  been  granted^ "  because  the  verdict 
of  the  jury  was  not  sustained  by  the  evidence.*'  A  bill  of 
exceptions,  purporting  to  contain  "  all  the  evid(3nce  given  in 
the  cause,"  is  properly  in  the  record ;  but  it  is  apparent,in 
many  instances,  on  the  face  of  this  bill,  that  it  does  not 
contain  all  the  evidence  adduced  upon  the  trial,  in  the 
court  below.  In  such  a  case,  it  is  settled  by  the  decisions 
of  this  court,  that  the  judgment  below  will  not  be  reversed 
upon  any  question  as  to  the  weight  or  sufiiciency  of  the 
evidence.  Railsback  v.  Greve,  58  Ind.  72 ;  Gale  v.  Parks^ 
68  Ind.  117 ;  and  Brownlee  v.  Hare^  64  Ind.  311. 

The  next  point  discussed  by  the  appellants'  counsel,  in 

argument,  is  that  the  court  committed  an  error  "in  refus- 

ng  to  allow  the  defendants  to  prove,  on  the  trial  of  said 
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cause,  that  he*'  (the  appellant  James  H.  Martin)  "  never 
executed  any  such,  bond  as  that  mentioned  in  the  complaint, 
and  that  he  never  executed  any  additional  bond,  as  surety 
for  the  defendant  Millikan."  Upon  this  point,  the  bill  of 
exceptions  shows,  that  the  appellants,  "  at  the  proper  time, 
produced,  as  a  witness,  James  H.  Martin,  by  whom  they 
proposed  and  ofiered  to  prove,  that  he  and  the  other  de- 
fendants never  executed  any  such  bond  as  that  mentioned 
and  declared  upon  in  the  complaint  in  this  action  ;  to  the 
giving  of  which  evidence  the  relators  objected,  on  the 
ground  that  the  evidence  was  immaterial ;  and  the  court 
sustained  said  objection;"  etc.  The  question  for  our  deci- 
Mou,  fairly  presented  by  the  record,  is  this  :  Did  the  court 
err  in  sustaining  the  relators'  objection  to  the  offered  evi- 
dence, and  in  excluding  it  from  the  jury  ? 

The  relator's  complaint  counted,  as  we  have  seen,  upon 
a  guardian's  bond,  which,  it  was  alleged,  had  been  "  lost 
or  mislaid.''  To  the  complaint  the  appellants  answered, 
among  other  things,  by  a  general  denial  thereof.  Under 
the  issues,  the  existence,  loss  and  contents  of  the  bond  in 
suit  were  necessary  facts  to  be  established  by  the  relators, 
by  a  fair  preponderance  of  the  evidence.  The  execution 
of  the  bond  was  not  put  in  issue  by  an  answer  under  oath ; 
and  if  the  evidence  offered  by  the  appellants  would  have 
proved,  or  tended  to  prove,  nothing  more  than  the  mere 
non-execution  of  the  bond,  it  would  of  course  have  been 
immaterial.  But  the  existence  and  loss  of  the  bond,  as 
alleged,  were  material  facts  and  were  in  issue,  in  this  case, 
by  the  appellants'  general  denial  of  the  relators'  complaint ; 
and  it  seems  to  us  that  the  evidence  offered  was  material 
to  this  issue,  because  it  would  have  tended  to  prove  the 
non-existence  of  the  bond  in  suit,  and  that  such  bond  had 
never  been  lost.  .  For,  if  the  bond  sued  on  had  never  been 
executed  by  the  appellants,  it  never  had  any  existence,  and, 
if  it  never  existed,  it  could  not  have  been  lost.      It  is  not 
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our  province  to  determine  the  weight  whi<^  should  be 
given  to  the  evidence  offered ;  but  it  can  iM>t  be  said,  we 
think,  that  this  evidence  was  immaterial,  and  that  was 
the  ground  of  the  relators'  objection  to  its  admission,  and 
upon  which  it  was  excladed  from  the  jarji .  1  GreenL  Ev., 
sec.  558. 

Some  other  points  were  stated  by  the  appellants'  counsel, 
in  their  brief  of  this  cause ;  hut,  as  thej  have  failed  to  discuss 
them,  we  must  decline  to  consider  or  decide  any  question 
thereby  presented. 

For  the  reason  given,  we  are  of  the  opinion  that  the 
court  erred  in  overruling  the  appellants'  motion  for  a  new 
trial. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee's 
relators,  and  the  cause  is  remanded  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Petition  for  a  rehearing  oyermled. 


The  Statb,  ex  rel.  Carson,  Auditor  of  Cass  County,  r. 

Uebel  et  al. 

SupRiMB  Court. — Appeal  to,  after  Payment  of  Judgment, — County  Audiior 
and  Treasurer. — A  county  treasurer  has  authority  to  receive  and  re- 
ceipt for,  and  the  county  auditor  has  power  to  give  a  quietus  for,  the 
amount  of  a  judgment  recovered  on  the  hond  of  a  defaulting  county 
treasurer,  for  moneys  due  the  county;  and,  although  such  receipt  and 
quietus  he  given  without  the  sanction  of  the  county  commissioners,  an 
appeal  hy  the  plaintiff  will  not  afterward  lie  to  the  Supreme  Courti  from 
such  Judgment. 

Prom  the  Cass  Superior  Court. 

N.  0.  Boss  and  R.  Magee,  for  appellant. 
S.  T.  Mc Connelly  for  appellees. 
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Scott,  J. — Suit  on  official  bond  as  treaaurer  of  Cass 
county,  against  Hebel,  as  principal,  for  failure  to  pay  over 
to  bis  successor  in  office  moneys  in  his  hands  as  such 
treasurer. 

The  other  defendants  were  sureties  on  the  bond. 
Issue ;  trial  by  jury ;  verdict  for  plaintiff  of  six  thousand 
and  fifty-seven  dollars  and  ninety-eight  cents.  Judg- 
ment was  rendered  on  the  verdict  on  the  16th.  day  of 
November,  187S.  Appeal  by  plaintiff  to  this  court.  The 
transcript  was  fifed  in  this  court  on  the  Ist  day  of  Jan* 
uary,  1879.  On  the  28th  day  of  May,  1879,  the  appellees 
moved  to  dismiss  the  appeal,  and  filed  a  written  motion, 
in  which  it  is  stated  that  the  appellees  had  paid  the 
judgment  in  full,  and  the  money  had  been  accepted  by 
the  appellant.  The  motion  is  submitted  on  an  agreed 
statement  of  facts. 

It  is  admitted,  that  on  the  21st  day  of  November, 
1878,  Richard  Tyuer,  one  of  the  appellees  in  the  above 
entitled  cause,  paid  to  William  T.  S.  Manly,  treasurer 
of  Cass  county,  Indiana,  the  sum  of  sixty  hundred  and 
sixty-four  dollars  and  five  cents,  who,  as  such  treasurer, 
received  the  same  in  full  of  principal  and  interest  of  said 
judgment,  and  received  from  him  a  receipt  therefor,  of 
which  the  attached  exhibit.  No.  1,  is  a  true  copy ;  and 
that  said  Tyner  presented  to  Robert  R.  Carson,  au<fitor 
of  Cass  county  and  relator  in  above  case,  said  receipt, 
and  received  from  him  a  quietus  therefor,  of  which  the 
attached  exhibit,  No.  2,  is  a  true  copy.  It  is  further 
admitted,  that  the  Board  of  Commissioners  of  Cass  county, 
Indiana,  never  authorized,  sanctioned  or  approved  said 
payment,  and  that  no  other  act  was '  done  by  any  other 
legal  authority  to  pay  or  discharge  said  judgment,  except 
as  above  stated.  It  is  further  admitted  that  said  judg- 
ment has  not  been  receipted  upon  the  order  book  or 
judgment  docket  where  the  same  is  entered  of  record, 
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either  by  the  attorneys  of  record  of  the  plaintiff,  or  by 
any  other  person,  except  by  William  T.  S.  Manly,  who 
receipted  the  same,  as  treasurer  of  Cass  county,  Indiana, 
and  who  was  at  the  time  treasurer  of  said  county,  and 
was  also  one  of  the  defendants  in  said  cause,  which  re- 
ceipt bears  date  lifovember  21st,  1878,  and  is  endorsed  in 
the  handwriting  of  the  defendant's  attorney,  on  the  order 
book  of  said  court,  in  which  said  judgment  was  ren- 
dered, a  copy  of  which  is  attached  hereto,  marked 
«  Exhibit  3." 

**  Exhibit  1. 

"  Office  of  the  Treasurer  qf  Cass  County, 
LooANSPORT,  Indiana,  November  21, 1878. 

"  Received  of  Richard  Tyner  the  sum  of  sixty  hundred 

and  sixty-four  dollars  and  five  cents,  in  full  for  judgment 

against  Jacob  Hebel  and  securities. 

"  Wm.  T.  .  S.  Manly, 

"  $6,064.05,  Treasurer  of  Cass  County." 

"  Exhibit  2. 

"$6,064.06.  f  Auditor's  Office,  Cass  Co., 

\     LoaANSPORT,  Ind.,  Nov.  21, 1878. 

"This  certifies  that  Richard  Tyner  this  day  filed  in 
my  office  the  county  treasurer's  receipt,  No.  242,  for  sixty 
hundred  and  sixty-four  dollars  and  five  cents,  for  judg- 
ment against  Jacob  Hebel  and  sureties. 

«R.  R.  Carson, 

"Auditor  Cass  Co." 
"  Exhibit  3. 
"  Received  of  Richard  Tyner,  one  of  the  sureties  to 
this  judgment,  sixty  hundred  and  sixty-four  dollars  and 
five  cents,  in  full  of  this  judgment  and  interest.  $6,064.05. 
November  21, 1879.  W.  T.  S.  Manly, 

"Treasurer  of  Cass  County,  Ind. 
"  Saml.  L.  McFadin,  Clerk." 
Section    550  of  the  code  provides  that  "The  party 


MAY  TERM,  1880.  317 

Lamphier  «.  The  State. 

obtaining  judgment  shall  not  take  an  appeal  after  receiv- 
ing any  money  paid  or  collected  thereon/' 

The  money  was  paid  on  the  judgment  to  the  only  offi- 
cer who  had  the  authority  to  receive  money  due  the 
county ;  he  gave  a  receipt  for  the  amount  paid ;  Tyner 
presented  the  same  to  the  proper  county  officer,  who  was 
the  relator  in  the  suit  in  which  the  judgment  was  ren- 
dered, and  such  officer  gave  him  a  quietus,  which  he  had 
authority  to  do  under  the  statute.     1  R.  S.  1876,  p.  905.  ^ 

We  arc  of  opinion  that,  under  the  facts,  the  relator 
can  not  maintain  his  appeal. 

The  motion  to  dismiss  the  appeal  is  sustained,  and 
the  appeal  dismissed,  with  costs  to  appellant. 


Lamphier  v.  The  State. 

Criminal  Law. — Verdict  of  Quilty  on  one  Count  Acquits  on  the  Other 
(kunta,-^*Supreme  Court  will  Consider  only  that  Count, — Where,  on  the 
trial  of  a  defendant  on  an  indictment  containing  several  counts,  the  ver- 
dict is  against  him  on  a  particular  count,  and  silent  as  to  the  others,  he  is 
thereby  acquitted  on  the  latter;  and  the  Supreme  Court,  on  appeal  by  him, 
will  consider  his  motion  to  quash  the  indictment  as  applicable  only 
to  the  count  upon  which  he  was  found  guilty. 

Same. — Indictment  for  Larceny, — An  indiclment  for  larceny  charged  that 
the  defendant,  on,  etc ,  at,  etc.,  ^  divers  articles  of  personal  property,  gold 
and  silver  coins,  national  bank  notes,  and  United  States  treasury  notes, 
commonly  called  <  greenbacks,'  ^  each  and  aU  particularly  described  and 
the  values  thereof  alleged,  and  all  of  a  certain  aggregate  value,  ^*of  the 
personal  goods  and  property  of  one  '  W.  S.,  "  then  and  there  being 
found,  did  feloniously  take,  steal  and  carry  away,  contrary,"  etc. 

Held  sufficient,  on  motion  to  quash. 

Same. — Compelling  State  to  Elect — Suprene  Court — Judicial  Discretion, — 
The  ruling  of  the  trial  court,  on  a  motion  to  compel  the  State  to  elect  on 
which  count  of  an  indictment  she  will  prosecute,  will  not  be  reviewed  by 
the  Supreme  Court. 
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'SABiS« — Exclusion  of  Evidence. — New  Trials — Asai^metU  of  Error. — Error 
in  the  exclusion  of  evidence  is  ground  for  a  new  trial,  and  can  not  be 
assigned  as  independent  error,  in  the  Supreme  Court. 

Sams. — (^ualifieatione  of  Juror. — 7}r%al  by  Juror  not  Qualified. — New  TriaL 
—Under  section  1  of  the  act  of  March  8th,  1878,  2  B.  S.  1876,  p.  31,  a 
qualified  voter,  who  is  neither  a  freeholder  nor  householder,  of  the  county, 
is  not  competent  to  sit  on  a  jury.  And  where,  on  his  voir  dire,  such  juror 
misleads  the  court  and  parties  as  to  such  qualifications,  and  is  accepted  ai 
a  juror,  the  defendant  is  entitled  to  a  new  trial. 

Same. — Instruction  — Larceny. — Taking  of  Husband's  Property  by  his  Wife 
and  Another. — In  a  prosecution  for  the  larceny  of  the  property  of  S.,  the 
court  instructed  the  jury,  that  **  if  the  defendant,  *  *  acting  eot^jointly 
with  the  wife  of  S.^  pursuant  to  an  agreement  previously  made  between 
them  to  take  the  property  of  S.  or  of  others  in  S.'s  possession,  took  pos- 
session of  the  property,  removing  it  from  where  S  had  left  it,  and  carried 
it  away  with  the  intention  of  defrauding  the  owner,  whether  S.  or  another, 
and  of  converting  the  property  to  the  use  of  the  defendant  *  •  • 
and  the  wife,  then  the  defendant  is  guilty  of  larceny." 

Held,  that  the  instruction  was  erroneous. 

From  the  Jennings  Circuit  Courts 

W.  B.  Hagins  and HdginSj  for  appellant. 

T.  W.  Woollen y  Attorney  General,  for  the  State- 

HowK,  J. — In  this  case,  the  indictment  charged,  in  sub- 
stance, in  the  third  count  thereof,  that  the  appellant, 
Amanda  Lamphier,  on  the  29th  day  of  July,  1878,  at  Jen- 
nings county,  Indiana,  divers  articles  of  personal  property, 
gold  and  silver  coins,  national  bank  notes,  and  United 
States  treasury  notes,  commonly  called  •*  Greenbacks," 
each  and  all  particularly  described  and  the  valaes  thereof 
alleged,  and  all  of  the  aggregate  value  of  1976.40,  of  the 
personal  goods  and  property  of  William  Siddell,  then  and 
there  being  found,  did  feloniously  steal,  take  and  carry  away, 
contrary  to  the  form  of  the  statute,  etc. 

The  indictment  contained  four  counts.  The  appellant's  mo- 
tion to  quash  the  indictment  was  overruled  by  the  court,  and 
to  this  ruling  she  excepted  ;  and,  on  arraignment,  her  plea 
was  that  she  was  not  guilty  as  charged  in  the  indictment. 
The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
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finding  the  appellant  guilty  as  charged  in  the  third  count 
of  the  indictment,  and  that  she  be  imprisoned  in  the 
penal  department  of  the  female  prison,  for  the  term  of 
six  years,  and  be  fined  in  the  sum  of  one  cent.  The  appel- 
lant's motion  for  a  new  trial  having  been  overruled  and 
her  exception  entered  to  this  ruling,  the  court  rendered 
judgment  upon  and  in  accordance  with  the  verdict,  from 
which  judgment  this  appeal  is  now  prosecuted. 

The  following  decisions  of  the  circuit  court  are  assigned 
as  errors,  by  the  appellant,  in  this  court: 

1.  In  overruling  her  motion  to  quash  the  indict- 
ment ; 

2.  In  overruling  her  motion  to  compel  the  State  to  elect 
on  which  count  of  the  indictment  it  would  go  to  trial  and 
offer  evidence ; 

3.  In  excluding  the  evidence  offered  by  her,  as  set  out 
in  the  first  cause  for  a  new  trial ;  and, 

4.  In  overruling  her  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  aris- 
ing under  these  alleged  errors,  in  the  order  of  their  assign- 
ment. 

1.  In  their  verdict,  the  jury  found,  as  we  have  seen, 
that  the  appellant  was  guilty  as  charged  in  the  third  count 
of  the  indictment;  but,  as  to  the  other  counts,  the  verdict 
was  entirely  silent  in  regard  to  the  guilt  or  innocence  of 
the  appellant  of  the  felonies  charged  therein.  It  has  been 
held  by  this  court,  that  such  a  verdict,  as  to  those  counts 
of  the  indictment  not  mentioned  therein,  is  equivalent 
to  an  express  verdict  that  the  defendant  is  not  guilty  of 
the  felonies  charged  in  such  counts.  Weinzorpjlin  v.  The 
State,  7  Blackf.  186  ;  and  Bittings  v.  The  State,  56  Ind.  101. 
In  this  court,  therefore,  we  may  properly  regard  the  third 
count  of  the  indictment  as  the  only  indictment  against 
the  appellant;  and  as  she  was,  in  legal  effect,  acquitted 
below  of  the  felonies  charged  in   the  first,  second  and 
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fourth  counts  of  the  indictment,  it  seems  to  us  that  we 
need  not  waste  oar  time  and  labor  in  attempting  to  deter- 
mine whether  or  not  the  court  had  erred  m  overruling  the 
motion  to  quash  these  counts,  or  either  of  them.  For,  if 
it  were  conceded  that  the  court  had  erred  in  overruling 
'  the  motion  to  quash  the  first,  second  and  fourth  counts  of 
the  indictment,  or  either  of  them,  such  error  would  not  be 
available  for  the  reversal  of  the  judgment  below.  Upon 
the  record  of  this  cause,  filed  in  this  court,  the  only  ques- 
tion presented  for  our  decision  by  the  alleged  error  of  the 
court  below,  in  overruling  the  motion  to  quash  the  indict- 
ment, is  this  :  Is  the  third  count  of  the*  indictment  suffi- 
cient in  law  to  withstand  said  motion  to  quash  ?  If  this 
third  count  is  sufiicient,  then  it  is  clear,  we  think,  that  the 
court  committed  no  error  in  overruling  the  motion  to 
quash  the  indictment. 

We  have  given  a  summary  of  the  facts  stated  in  the 
third  count  of  the  indictment ;  and  we  are  clearly  of  the 
opinion,  that  the  appellant's  motion  to  quash  the  indict- 
ment was  correctly  overruled,  as  to  said  third  count  there- 
of. It  is  not  claimed,  nor  does  it  appear  on  the  face  of  the 
third  count,  that  the  grand  jury  had  no  legal  authority  to 
inquire  into  the  offence  charged  therein ;  and  certainly  it 
does  not  appear  that  the  facts  stated  therein  do  not  consti- 
tute a  public  offence,  or  that  the  third  count  contains 
any  matter  which,  if  true,  would  constitute  a  legal 
justification  of  the  offence  charged,  or  other  legal 
bar  to  the  prosecution.  None  of  these  matters  appear- 
ing on  the  face  of  the  third  count  of  the  indictment, 
the  court  was  authorized,  we  think,  under  the  provisions 
of  section  101  of  the  criminal  code,  to  overrule  the  motion 
to  quash  the  indictment.  2  R.  S.  1876,  p.  399  ;  Jarrell  v. 
The  State,  58  Ind.  293. 

2.  The  second  error  complained  of  is,  that  the  court 
refused  to  compel  the  State  to  elect  on  which  count  of  the 
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indictment  it  would  go  to  trial  and  ofter  evidence.  The 
law  is  settled  in  this  State,  that  this  is  a  matter  wholly  with- 
in the  discretion  of  the  trial  court,  and  that  the  action  of 
that  court,  on  iuch  a  motion,  will  not  be  reviewed  in  this 
eoart.  Bell  v.  The  State,  42  Ind.  835;  Mershon  v.  The 
^aie,  61  Ind.  14 ;  and  8nyder  v.  The  State,  59  Ind.  105. 

8*  The  third  alleged  error  is  purely  and  simply  a  cause 
tor  a  new  trial,  and  as  such  it  is  not  assignable,  in  this 
court,  as  an  independent  error ;  and,  when  thus  assigned, 
it  presents  no  question  for  our  decision.  This  point  of 
practice  must  be  regarded  as  settled  by  the  decisions  of  this 
coart.  Buskirk  Practice,  126,  and  cases  cited ;  Freeze 
V.  DePuy,  57  Ind.  188;  and  Walls  v.  The  Anderson,  etc.^ 
Railroad  Co.,  60  Ind.  66. 

4.    In  her  motion  for  a  new  trial,  the  appellant  assigned 
a  large  number  of  causes  therefor.     Without  setting  out  at 
length  these  causes,  we  will  consider  and  decide  the  im- 
portant questions  presented  and  discussed  by  the  appel- 
lant's counsel,  which  fairly  arise  under  the  alleged  error 
of  the  court,  in  overruling  her  motion  for  a  new  trial.    The 
third  cause  assigned  for  a  new  trial  was  in  substance  this : 
That  Samuel  McHroy,  one  of  the  jurors  of  the  jury  which 
tried  this  cause,  was  not  a  competent  juror,  under  the  law, 
in  this,  that  he  was  neither  a  householder  nor  a  freeholder 
of  said  Jet^uings  county,  at  the  time  of  his  service  as  such 
juror.    In  section  1  of  ^' An  act  to  prescribe  the  qualifica- 
tions of  petit  jurors  in  the  several  courts  of  this  State," 
approved  March  8th,  1873,  which  act  was  then  and  still  is 
in  force,  it  was  and  is  provided  '^  That  any  person  who  is 
either  a  householder  or  freeholder  and  a  qualified  voter, 
in  any  oounty  of  this  State,  dhall  be  qualified  to  serve  as  a 
petit  juror  in  any  court  in  such  county  in  which  such  per- 
son shall  be  such  householder  or  freeholder  and  qualified 
voter."      Acts  1873,  p.  159  ;     2  R.  S.  1876,  p.  31.      It  is 
clear,  we  think,  from  the  record  of  this  cause,  that  Samuel 
Vol.  LXX.— 21 
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Mcllroy,  although  a  qualified  voter,  was  neither  a  house- 
holder nor  a  freeholder  of  said  Jennings  county,  and  that 
he  was  not,  therefore,  under  the  law.  a  competent  juror 
for  the  trial  of  this  cause.  Before  the  jury  were  sworn  to 
try  the  cause,  the  record  shows  that  the  jurors,  including 
said  Mcliroy,  were  severally  examined  on  oath,  under  the 
direction  of  the  court,  in  relation  to  their  respective  quali- 
fications as  such  jurors,  and  especially  as  to  whether  or  not 
they  were  either  householders  or  freeholders  of  said  Jen- 
nings county.  It  seems  to  us  from  our  examination  of  the 
record,  that  the  answers  of  said  McIlroy  to  the  questions 
asked  him,  from  his  own  mistaken  views  of  his  qualifica- 
tions as  a  juror,  were  well  calculated  to  and  did  mislead 
and  deceive  both  the  court  and  the  counsel  engaged  in  the 
trial  of  the  cause.  The  appellant  was  entitled,  under  the 
law,  to  a  trial  of  her  cause  by  a  jury  of  competent  jurors. 
McIlroy  was  neither  a  householder  nor  a  freeholder  of  said 
Jennings  county,  and  therefore  he  was  not  a  competent 
juror  for  the  trial  of  this  cause ;  but  he  was  accepted  as  a 
juror  by  the  appellant  and  her  counsel,  without  fault  or 
negligence  on  her  or  their  part,  and  in  ignorance  at  the 
time  of  his  incompetency.  All  these  facts  are  clearly  and 
fairly  shown  by  the  record  of  this  cause ;  and,  therefore, 
we  think  it  can  not  be  correctly  said,  that  the  appellant 
waived  her  objection,  or  her  right  to  object,  to  .the  compe- 
tency of  said  McIlroy,  as  a  juror,  or  that  she  consented  to 
the  trial  of  her  cause  by  an  incompetent  juror.  Bice  v.  The 
State,  16  Ind.  298;  Croy  v.  The  State,  82  Ind.  884;  and 
Hudspeth  v.  Herston,  64  Ind.  138.' 

We  are  of  the  opinion,  that  this  third  cause  for  a  new 
trial  was  well  assigned,  and  that,  for  this  cause,  the  appel- 
lant's motion  therefor  ought  to  have  been  granted. 

The  eighth  cause  for  a  new  trial,  assigned  by  the  appel- 
lant, was  error  of  the  court  in  giving  the  jury,  of  its  own 
motion,  instructions  numbered  from  one  to  ten,  inclusive. 
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Of  these  instructions,  the  appellant's  counsel  complain,  in 
argument,  of  that  part  of  the  fourth  instruction  wherein 
the  jury  were  told  that  "if  the  defendant  alone,  or  acting 
conjointly  with  the  wife  of  Siddell,  pursuant  to  an  agree- 
mient  previously  made  between  them' to  take  the  property 
of  Siddell  or  of  others  in  Siddell's  possession,  took  posses- 
sion of  the  property,  removing  it  from  where  Siddell  had 
left  it,  and  carried  it  away  wi.th  the  intention  of  defraud- 
ing the  owner,  whether  Siddell  or  another,  and  of  convert- 
ing the  property  to  the  use  of  the  defendant,  or  to  the  use 
of  herself  and  the  wife,  then  the  defendant  is  guilty  of 
larceny." 

The  Siddell  referred  to  in  this  instruction  is  manifestly 
the  same  William  Siddell  whose  personal  goods  and  prop- 
erty the  appellant  ie  charged,  in  the  third  count  of  the  in- 
dictment, to  have  feloniously  stolen,  taken  and  carried 
away.  It  seems  to  us,  that  the  court  clearly  erred  in  giv- 
ing the  jury  the  part,  above  quoted,  of  the  fourth  instruc- 
tion, in  so  far,  at  least,  as  it  told  the  jury,  that  if  the  appel- 
lant and  the  wife  of  said  Siddell,  acting  conjointly  *  pursu- 
ant to  an  agreement  previously  made  between  them  to  take 
the  property  of  said  Siddell^  or  of  others  in  his  possession, 
took  possession  of  said  property,  removed  it  from  where 
said  Siddell  had  left  it,  and  carried  it  away  with  the  inten- 
tion of  defrauding  the  owner,  whether  said  Siddell  or 
another,  and  of  converting  said  property  to  the  use  of  the 
appellant  and  of  the  wife  of  said  Siddell,  then  the  appellant 
was  guilty  of  larceny.  In  this  instruction,  the  jury  were 
told  virtually,  that  the  appellant  was  guilty  of  a  larceny, 
even  though  it  might  appear  that  she  had  not  feloniously 
taken  and  carried  away  the  goods,  or  that  she  had  not  con- 
verted said  goods  to  the  use  of  herself  and  the  wife  of  said 
Siddell,  without  his  consent  and  against  his  will.  In  other 
words,  the  instruction  is  entirely  silent  in  regard  to  the 
felonious  intent,  or  to  the  animtts  furandiy  which  was  abso- 
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lutely  indispensable  to  the  crime  of  lareeny,  under  outlaw. 
Keely  v.  The  State,  14  Ind.  86;  Mart  v.  The  State,  57  Ind. 
102  ;  and  Umphrey  y.  The  State,  68  Ind.  228. 

It  is  the  law,  we  think,  that  the  wife  of  Siddell  could 
not,  upon  the  facts  stated  in  th€  above  quoted  instruction, 
be  Yound  guilty  of  larceny  fot  the  taking,  removing  and 
carrying  away  of  her  husband's  personal  goods,  with  the 
intent  stated  in  said  instruction.  The  wife  can  not  be 
guilty  of  larceny,  for  stealing  the  goods  of  her  husband, 
when  she  lives  with  him  and  may  be  said  to  have  posses- 
sion of  his  goods,  by  reason  of  the  marriage  relation. 
The  State  v.  Banks,  48  Iiid.  197. 

Such  being  the  law  in  regard  to  the  wife  of  Biddell,  in 
the  case  put  by  the  court  in  the  above  quoted  instruction, 
we  are  of  the  opinion  that  the  appellant,  even  if  the  felo- 
nious intent  or  animus  furandi  had  been  impated  to  her, 
could  not  be  found  guilty  of  a  larceny,  for  acting  con- 
jointly with  the  wife  of  said  Siddell,  in  taking,  reitioving 
and  carrying  away  the  personal  goods  of  said  Siddell, 
with  the  intent  expressed  in  said  instruction.  The  court 
erred,  we  think,  in  giving  said  instruction  to  the  jury ;  and, 
for  this  error  of  law,  the  motion  tor  a  new  trial  ooght  to 
have  been  sustained. 

The  appellant's  counsel  have  elaborately  discussed  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict.  But,  as  the  concluaions  we  have  reached  upon 
some  of  the  points  already  considered  will  lead  tb  the 
reversal  of  the  judgment  below,  and  perhaps  to  a  new 
trials  it  is  unnecessary,  and  it  may  be  improper,  for  us 
to  consider  now  and  pass  upon  the  question  of  the  suffi- 
ciency of  the  evidence.  Borne  other  alleged  errors  of  law, 
occurring  at  the  trial,  have  been  complained  of  in  argu- 
ment, by  the  appellant's  counsel ;  but,  as  these  supposed 
errors  may  not  occur  again,  upon  a  new  trial  of  the  cause, 
we  do  not  now  consider  thein. 
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For  the  reasoQA  given,  we  think  th^t  the  court  ^clearly 
erred  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion.  The  clerk  of  this  court  will  issue  the  proper 
notice  for  the  appellant's  return  to  the  sheriff  of  Jen* 
uings  county. 


Edwards  bt  al.  v.  Applegatb  et  al. 

IvjimoTiOK.— TVto^  6y  Jury, ^-^ A  patty  to  an  fiction  to  enjoin  a  sheriff^ 
sale  of  land  on  execution  ia  entitled  to  a  jury  trial. 

Samk. — Answer  in  Bar  or  Abatement — Disaolution  of  Temporary  Injunction, 
—Dismissal  of  AeOon.— The  filing  of  verified  answers  in  abatement  or  in 
bar  does  not  entitle  the  defendant  to  eitber  a  dissolution  of  a  temporary 
injunction  or  a  dismissal  of  the  action. 

Qauil — Orantae  of  Part  of  Land  Subjeei  to  Judgment  Lien  may  Ei^jwn 
Sheriff^s  Sale  until  Sale  of  that  UntQUL — A  purchaser  of  a  part  of  land 
suljject  to  the  lienofadmple  personal  judgment  against  his  grantor,  for 
unpaid  purchase-money,  may  enjoin  a  sheriff's  salo  of  that  purchased  by 
him  until  that  still  held  by  the  debtor  is  sold,  if  the  latter  be  saAcient 
to  satisfy  the  execution. 

Pa  ACTIO  B. — Answers  to  Interrogatories, — Judgment  non  Obstante. — A  judg- 
ment non  obstante  will  not  be  rendered  on  answers  to  interrogatories,  if 
there  be  no  material  antagonism  between  them  and  the  general  verdict. 

From  the  Hamilton  Circuit  Court. 

W.  Garver  and  R.  Graham^  for  appellants. 

WoftDSK,  J. — Complaint  by  the  appellees,  against  the 
appellants,  alleging,  in  substance,  that  the  defendants 
Oliver  I.  Conner,  Herbert  Conner  and  Elizabeth  Boxley 
recovered  a  judgment  in  the  court  of  common  pleas  of 
that  county,  at  the  August  term  thereof,  1856,  against  the 
defendant  John  F.  Conner,  for  the  sum  of  |600,  payable 
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at  the  €iid  of  nine  years,  with  interest  at  the  rate  of  three 
per  cent,  per  annum ;  (an  explanation  of  this  judgment 
may  be  found  in  the  case  of  Applegate  v.  Edwards^  45  Ind. 
329 ;)  that  the  judgment  became  a  lien  on  certain  lands 
of  the  defendant  therein,  described  in  the  complaint,  sita- 
ate  in  that  county,  being  in  sectiDns  24,  25  and  26  in 
township  18  north,  of  range  4  west ;  that  the  judgment 
still  remains  a  lien  upon  all  of  the  land ;  that  the  portion 
of  laud  lying  in  section  26  has  been  for  many  years 
worth  at  least  fifty  dollars  per  acre,  and  the  portion 
lying  in  sections  24  and  25  forty  dollars  per  acre,  mak- 
ing that  lying  in  sections  24  and  25  worth  at  least 
$4,960,  and  that  lying  in  section  26  at  least  $12,860; 
that  on  January  26th,  1866,  the  defendant  John  F.  Conner 
sold  and  conveyed  a  part  of  the  land  in  section  26,  de- 
scribing it,  to  Ebenezer  Applegate,  for  the  sum  of  $4,441, 
and  on  the  19th  day  of  August,  1868,  he  sold  and  con- 
veyed the  residue  of  the  land  owned  by  him  in  section  26, 
to  the  said  Applegate,  for  the  sum  of  $10,000.  After 
these  sales,  John  F.  Conner  still  remained  the  owner  of  the 
laud  mentioned  in  sections  24  and  25.  On  the  18th  of 
June,  1874,  the  clerk  of  the  Hamilton  Circuit  Court  issued 
an  execution  upon  the  judgment,  which  duly  came  to  the 
hands  of  the  sheriff,  by  virtue  of  which  he  has  levied  upon 
a  portion  of  the  land  in  section  26,  thus  sold  and  con- 
veyed to  Applegate,  and  is  about  to  sell  the  same  to  make 
the  amount  due  upon  the  execution.  The  plaintiffs  are 
the  owners,  through  Ebenezer  Applegate,  of  the  land  thus 
levied  upon ;  that  the  land  in  sections  24  and  25  is 
amply  sufficient  to  satisfy  the  judgment  and  costs,  and 
should  be  sold  for  that  purpose  before  selling  any  portion 
of  that  thus  sold  and  conveyed  to  Applegate.  Prayer  for 
an  injunction,  etc.,  and  that  the  plaintiffs'  said  land  may 
be  exempted  from  sale  to  pay  the  judgment,  until  the  land 
thus  left  in  John  F.  Conner,  after  the  conveyances  to 
Applegate,  shall  have  been  exhausted. 
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Issues  were  formed,  but  it  19  unnecessary  to  state  any 
of  the  pleadings  subsequent  to  the  complaint,  as  no  ques- 
tion arises  upon  them.  Trial  by  jury,  verdict  and  judg- 
ment for  the  plaintiffs. 

The  errors  assigned  are  : 

"  Ist.  The  court  erred  in  submitting  the  trial  of  the 
cause  to  a  jury  ;. 

"  2d.  The  court  erred  in  overruling  the  defendants' 
motion  to  dissolve  the  temporary  injunction  and  dismiss 
l!he  cause  on  the  pleadings  of  the  parties  and  the  affidavits 
thereto  attached ; 

"8d.  The  court  erred  in  overruling  the  defendants* 
motion  to  entrust  the  trial  of  the  cause  to  the  court,  on 
the  pleadings  of  the  parties  and  the  affidavits  thereto 
attached,  without  the  intervention  of  a  jury; 

"  4th.  The  court  erred  in  overruling  the  defendants' 
motion  to  render  a  judgment  in  their  favor,  notwith- 
standing the  general  finding  [verdict  ?]  in  the  plaintiffs' 
favor ; 

"  5th.  The  court  erred  in  overruling  the  defendants' 
motion  for  a  new  trial. " 

There  is  nothing  in  the  first  and  third  errors  assigned, 
as  the  parties  were  entitled  to  a  jury  trial,  such  right  not 
having  been  waived.     Code,  sec.  840. 

As  little  is  there  in  the  second ;  as  the  complaint,  which 
was  duly,  verified,  alleged  facts  sufficient  to  entitle  the 
plaintiffs  to  the  injunction.  See  the  case  of  Houston  v. 
Houston^  67  Ind.  276,  and  cases  there  cited. 

The  fact,  assuming  such  to  have  been  the  fact,  that  the 
defendants  had  filed  answers,  supported  by  affidavit,  in 
abatement  or  in  bar  of  the  action,  did  not  make  it  obliga- 
tory upon  the  court  either  to  dissolve  the  temporary  m- 
janction  or  dismiss  the  cause. 

As  to  the  fourth  assignment,  we  may  observe  that  the 
jury  returned,  with  their  general  verdict,  answers  to  sev- 
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eral  interrogatories ;  but  we  see  no  antagonism  between 
tbem  and  the  general  verdict.  There  was  one,  however, 
which  the  appellants  insist  was  inconsistent  with  the  gen- 
eral verdict,  as  follows : 

^^Was  not  the  judgment  rendered  in  the  Hamilton 
County  Common  Pleas  Court,  at  the  August  term  thereof, 
1856,  in  favor  of  Oliver  I.  Conner,  Herbert  Conner  and 
Elizabeth  Conner  (now  Boxley),  and  asrainst  John  F. 
Conner,  for  the  unpaid  purchase-money  of  the  real  estate 
now  levied  upon  by  the  sheriff  of  Hamilton  county,  as  set 
out  in  the  complaint? 

^^  Ans.  A  part,  in  proportion  as  the  above  land  levied 
on  is  to  the  whole  amount  set  off  by  the  commis- 
sioners of  William  Conner's  estate  to  the  said  John  F. 
Conner." 

Assuming  that  the  answer  to  the  interrogatory  estab- 
lishes the  proposition  that  the  judgment  was  rendered,  ia 
whole  or  in  part,  for  the  purchase-money  for  the  land 
levied  upon,  we  do  not  see  how  the  fact  can  take  away 
the  equitable  right  of  the  plaintiffs  to  require  the  land  re- 
tained by  John  P.  Conner,  after  the  conveyance  by  hira 
of  that  which  has  come  to  the  plaintiffs,  all  bound  by  the 
lien  of  the  judgment,  to  be  first  exliausted  before  selling 
that  of  the  plaintiffs,  according  to  the  principle  applied  in 
the  case  of  Houston  v.  Houston^  supra.  The  judgment 
was  not  for  the  enforcement  of  a  vendor's  lien,  but  was 
merely  a  judgment  for  the  money. 

We  come  to  the  motion  for  a  new  trial.  On  this,  no 
question  is  raised,  not  already  considered,  except  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  T1»e 
evidence,  as  we  think,  sufficiently  made  out  the  case. 

The  judgment  below  is  affirmed,  with  costs. 


MAY  TERM,  1880.  829 


Hood  V.  Sennett  ei  aL 


Hood  v,  Seknjstt  st  al. 

Spicial  Const ABLB.~Z>taM<ffy  of  Justice  and  his  SureUes  for  TorU  of. — 
Tk^T  RighU  Against  Him, — Principal  and  Surety. — Where  a  special 
constable  is  appointed  by  a  justice  of  the  peace,  under  section  110  of  the 
justices'  act,  2  R.  S.  1876,  p.  638,  section  111  of  that  act  imposes  upon 
sQch  justice  and  his  sureties  the  liability  of  sureties  for  such  special  con- 
stable. And  if  they  be  compelled,  as  such  sureties, 'to  pay  a  judgment 
rendered  against  thorn  for  official  misconduct  of  such  special  constable, 
they  may  maintain  an  action  against  him,  for  the  sum  so  paid. 

Same. — SService  of  Execution^  hy  Special  Constable, — The  appointment  of 
a  special  constable  to  serve  a  summons  in  an  action  empowers  him  to  also 
serve  an  execution  upon  the  judgment  rendered  therein. 

From  the  Warren  Circuit  Court. 

W,  P.  Rhodes^  for  appellant. 

J.  McCabe  and  J.  M,  Rabby  for  appellees. 

NiBLACK,  J. — This  Buit  was  commenced  before  a  justice 
of  the  peace  of  Warren  County,  by  Martin  P.  Sennett  and 
Benjamin  F.  Marple,  against  James  W.  Hood. 

The  complaint  stated  that  on  a  certain  day  in  Augast, 
1876,  one  James  H.  Hood  was  a  justice  of  the  peace  in  and 
for  Kent  towndiip,  in  said  county,  and  that  Le,  on  that 
day,  as  such  justice,  rendered  a  judgment  against  one  John 
H.Heald  in  favor  of  Aaron  Y.  Taylor  and  others;  that,  at 
the  inception  of  the  proceedings  resulting  in  such  judg- 
ment, said  justice  appointed  James  W.  Hood,  the  defend- 
ant, a  special  constable  in  said  cause,  and  noted  such  ap- 
pointment on  his  docket;  that  afterward,  in  the  same 
month,  said  justice  issued  an  execution  on  such  judgment, 
together  with  executions  on  several  other  judgments  on 
his  docket  against  the  said  Heald,  all  of  which  were  deliv- 
ered to  the  defendant  as  such  special  constable ;  that  the 
defendant,  acting  solely  by  authority  of  his  said  appoint- 
ment as  special  constable,  and  under  the  first  named  execu- 
tion, levied  said  execution  on  a  stock  of  drugs,  groceries 
and  fixtures,  situate  in  a  certain  building  in   State  Line 
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CSty,  in  said  coanty,  belonging  to  the  said  Aaron  Y.  Tay- 
lor, such  drugs,  groceries  and  lixtures  being  at  the  time 
the  property  of  one  Henrietta  Temple,  and  not  subject  to 
such  execution ;  that  the  defendant,  with  full  knowledge 
of  the  rights  of  the  said  Henrietta,  wrongfully  closed  said 
building  and  squandered  and  sold  a  large  portion  of  the 
property  so  levied  on  by  him;  that  afterward  the  said 
Henrietta  brought  suit  against  said  justice  on  his  official 
bond,  and  against  the  plaintifis  as  sureties  on  such  bond, 
for  said  wrongs  and  trespasses  of  the  defendant,  and  recov- 
ered a  judgment  in  such  suit  against  them,  at  the  March 
term,  1877,  of  the  Warren  Circuit  Court,  for  $260  and  costs; 
that  the  plaintiffs,  as  such  sureties,  had  been  compelled  to 
pay,  and  had  paid,  the  sum  of  $180  on  said  last  named  judg- 
ment. Wherefore  the  plaintiffs  demanded  judgment  against 
the  defendant  for  $200. 

Judgment  having  been  rendered  against  the  defendant 
before  the  justice,  he  appealed  to  the  circuit  court,  where 
he  demurred  to  the  complaint  for  want  of  sufficient  facts 
to  sustain  the  action,  but  his  demurrer  was  overruled. 
The  defendant  refusing  to  answer  further,  judgment  was 
rendered  against  him  for  $184. 

Error  is  assigned  only  upon  the  overruling  of  the  de- 
murrer to  the  complaint. 

Section  110  of  the  justices'  act,  2  R.  S.  1876,  p.  638, 
authorizes  a  justice  of  the  peace,  in  certain  emergencies,  to 
"  appoint  a  special  constable  to  act  in  a*particular  cause;" 
such  appointment  to  be  noted  on  the  docket  in  such  cause; 
and  such  special  constable,  when  so  appointed,  shall  dis- 
charge all  duties  in  said  cause,  pertaining  to  the  office  of 
a  constable. 

Section  111  of  the  same  act  provides  that  "  The  justice 
appointing  such  constable  shall,  with  his  sureties,  be  liable 
on  his  official  bond,  for  any  neglect  of  duty,  or  illegal  pro- 
ceedings by  such  constable  in  such  cause." 
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This  latter  sectioa  creates  the  relation  of  principal  and 
Borety  between  the  special  constable,  on  the  one  hand,  and 
the  justice  aud  his  sureties  on  the  other,  the  latter  being 
made  responsible  for  the  official  acts  of  the  former.  It 
necepsarily  follows,  that  where,  the  justice,  or  any  one  of 
his  sureties,  has  been  compelled  to,  pay,  and  has  actually 
paid,  money  on  account  of  some  liability  incurred  as  such 
surety  for  a  special  constable,  such  justice  or  his  surety,  as 
the  case  may  be,  may  maintain  an  action  against  the  special 
constable  for  the  money  so  paid,  as  for  money  paid  to  his  use. 

It  is  objected  that  the  appointment  of  the  appellant  as 
special  constable,  averred  in  the  complaint,  did  not  author- 
ize him  to  do  more  than  serve  the  summons  in  the  cause 
in  which  he  was  appointed,  but  we  cannot  sustain  that 
objection.  We  think  that,  when  a  special  constable  has 
been  once  appointed  in  a  cause,  he  is  authorized  to  perform 
all  the  subsequent  duties  required  of  a  constable  in  that 
cause. 

The  complaint  appears  to  us  to  have  made  a  good  prima 
facie  case  against  the  appellant^  and  to  have  been  sufficient 
upon  demurrer. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


70    331 
140    613 
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County.  70  m 

|l50     33) 

Fees  and  Salabixs. — Act  of  1879  Gomtnied. — County  Auditor, — Under  70  331 
section  22  of  the  fee  and  salary  act  of  March  81st,  1879,  Acts  1879,  p.  137,  ^\^  {ggi 
the  auditor  of  each  county  in  this  State  is  entitled  to  receive  annually,  re- 
gardless of  the  population  of  his  county,  "  twelve  hundred  dollars  *  for 
his  gervices,"  and  "  one  hundred  dollars  •  for  making  *  reports  *  to  the 
Auditor  of  State." 

Sams — Competisation  Graded  on  Population. — Under  that  part  of  such 
feclion  regulating  hiR  compensation  when  the  population  of  his  county  ex- 
oeeds  fifteen  thousand,  he  is  entitled  to  receive  the  additional  sum  of  one 


70      331 
ri69      293 


382  SUPREME  COUKT  OF  INDIANA. 

Sdger  V,  The  Board  of  Commisiionen  of  Bandc^ph  County. 


hundred  and  twenty-five  dollars  for  each  one  thoniand  inhabitants  in  ex- 
cess of  fifteen  thousand  up  to  twenty  thousand,  and  to  one  hundred  dol- 
lars, only,  for  each  one  thousand  in  excess  of  twenty  thousand. 
Same. — Intent  of  Legislature  as  ahoron  by  Joumalt, — The  respective  jour- 
nals of  the  Senate  and  House  of  Representatives,  containing  the  proceed- 
ings in  reference  to  a  bill  enacted  into  a  statute,  may  be  looked  to  by  the 
courts  to  ascertain  the  intention  of  the  Legislature  in  enacting  such  a 
statute,  if  it  be  ambiguous. 

From  the  BAndolph  Circuit  Court. 

C.  Baker,  T.  A.  Hendricks,  0.  B.  Hordy  A.  W.  Hendricks, 
Engle  and—  Study ,  for  appellant. 


A.  C.  Harris,  W.  A.  Thompson,  A.  0.  Marsh  and  J.  W. 
Thonvpson,  for  appellee. 

HowK,  J. — At  the  Decemher  term,  1879,  of  the  Board  of 
Commissioners  of  Randolph  County,  the  appellant,  George. 
N.  Edger,  then  and  before  that  time  the  auditor  of  said 
county,  presented  to  said  board,  for  allowance  and  payment, 
an  account  or  claim  in  his  favor  and  against  said  county, 
in  the  words  and  figures  following,  to  wiA : 

"Randolph  County,  To  George  N.  Edger,    Dr. 

"  1879.     To  salary  as  auditor  of  county,  for  the 

quarter  ending  November  30th,  1879 : 
"  One-quarter  of  $1200,  per  annum,  *  salary,'        $300.00 
"  One-quarter  of  7,000  inhabitants  at  $125  per  1,000,   218.75 
"One-quarter  of  2,000  inhabitants  at  $100  per  1,000,     60.00 
"One-quarter  of  $100   per  annum,  for  making 

reports,  25.00 

"  $593.75." 
Upon  the  presentation  and  examination  of  the  foregoing 
claim  or  account,  the  board  of  commissioners,  being  advised 
in  the  premises,  ordered  and  directed  that  said  George  N. 
Edger  be  allowed  thereon  five  hundred  and  thirty-one  dol- 
lars and  twenty-five  cents,  from  which  order  and  allowance 
the  said  Edger  duly  appealed  to  the  circuit  court  of  said 
county. 
On  such  appeal,  the  cause  was  tried  by  the  court,  and  a 
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finding  was  made  for  the  appellant,  for  precisely  the  same 
sum  which^  the  county  board  had  allowed  him.  His 
motion  for  a  new  trial  having  been  overruled,  and  his  ex- 
ception  entered  to  this  ruling,  the  court  rendered  judgment 
upon  and  in  accordance  with  its  finding ;  and  from  this 
judgment  this  appeal  is  now  here  prosecuted. 

In  this  court,  the  only  error  assigned  by  the  appellant 
is  the  overniling  of  his  motion  for  a  new  trial,  and  in  this 
motion  the  only  causes  assigned  for  such  new  trial  were 
as  follows : 

1.  Error  of  the  court,  in  the  assessment  of  the  appel- 
lant's damages,  in  that  it  did  not  give  him  judgment  for 
the  full  amount  of  his  claim ; 

2.  The  finding  of  the  court  was  not  sustained  by  suffi- 
cient evidence ; 

8.    The  finding  of  the  court  was  contrary  to  law;  and, 

4.  Error  of  law  occurring  at  the  trial  and  excepted  to 
by  the  appellant. 

The  only  question  presented  for  the  decision  of  this 
court,  by  the  record  of  this  cause  and  the  appellant's 
assignment  of  error  thereon,  may  be  thus  stated  :  What 
salary  or  compensation  was  the  appellant,  as  the  auditor 
of  Randolph  county,  lawfully  entitled  to,  for  and  during 
the  period  of  time  covered  by  his  account  or  claim  there- 
for, in  suit  in  this  action  ?  The  proper  answer  to  this 
question  depends  upon  the  construction  which  must  be 
given  to  section  22  of  the  fee  and  salary  act  of  March 
81st,  1879.  Acts  1879,  p.  187.  This  section  reads  as 
follows : 

"  Sec.  22.  The  auditor  of  each  county  shall  be  allowed 
the  sum  of  twelve  hundred  dollars  per  year  for  his  services, 
and  no  more,  except  as  provided  for  in  this  act. 

"  When  the  population  of  his  county  exceeds  fifteen 
thousand,  as  shown  by  the  last  preceding  census  taken  by 
the  United  States,  the  additional  sum  of  one  hundred  and 
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twenty-five  dollars  for  each  one  thousand  inhabitants  in 
excess  of  fifteen  thousand  shall  be  allowed  said  auditor 
in  addition  to  his  salary  of  twelve  hundred  dollars,  and 
if  the  population  of  said  county  shall  be  more  than  twenty 
thousand  said  auditor  shall  be  allowed  the  additional 
sum  of  one  hundred  dollars  for  each  one  thousand  inhabi- 
tants in  excess  of  twenty  thousand  in  saidoounty. 

^'Each  auditor  shall  be  allowed  one  hundred  dollars 
per  year  for  making  all  reports,  required  by  law,  to  the 
Auditor  of  State.  Such  allowance  shall  be  made  in 
quarterly  instalments  by  the  board  of  county  commis- 
sioners during  their  regular  sessions  in  March,  June, 
September  and  December,  and  paid  out  of  any  county 
revenue  of  such  county  not  otherwise  appropriated;  but 
payment  shall  not  be  made  in  advance  of  services  ren- 
dered." 

The  record  contains  the  following  admission:  "It  is 
admitted  by  the  plaintiff'  and  the  defendant,  in  open  court, 
on  the  trial  of  this  cause,  that  the  last  census  taken  by 
the  United  States  shows  that  the  population  of  Randolph 
county,  State  of  Indiana,  was  twenty-two  thousand  eight 
hundred  (22,800),  and  the  proof  of  said  facts  by  the 
record  is  waived  by  the  parties." 

Under  this  section  22  of  the  fee  and  salary  act,  as 
above  set  out,  it  will  be  seen  that  the  first  provision  made 
therein  is,  that  "  The  auditor  of  each  county  shall  be 
allowed  the  sum  of  twelve  hundred  dollars  per  year  for 
his  services."  This  provision  applies  to  each  and  every 
county  in  the  State,  without  regard  to  the  population  of 
the  county.  The  first  item  in  the  appellant's  account,  in 
suit  in  this  case,  was  made  out  under  this  first  provision 
of  section  22,  and  was  a  correct  charge  in  the  appellant's 
favor,  against  the  appellee. 

It  is  also  provided  in  said  section,  that  '^  Each  auditor 
shall  be  allowed  one  hundred  dollars  per  year  for  mak- 
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ing  all  reports  required  by  law,  to  the  Auditor  of  State." 
This  provision,  also,  is  applicable  to  every  county  in  the 
State,  without  regard  to  population.  It  is  evident  that  the 
last  item  in  the  appellant's  account  was  for  services  rendered 
by  him  under  the  provision  last  quoted,  and  was  a  proper 
charge  against  the  appellee. 

But  this  section  22  further  provides  for  an  increased 
or  enlarged  salary  or  compensation  to  the  county 
auditor,  the  amount  of  which  is  made  entirely  de- 
pendent upon  the  population  of  his  county,  "  as  shown 
by  the  last  preceding  census  taken  by  the  United  States." 
Thus,  it  is  provided  that  when  the  population  of  the 
auditor's  county,  as  shown  by  such  census,  exceeds  fifteen 
thousand,  ^^  the  additional  sum  of  one  hundred  and 
twenty-five  dollars  for  each  one  thousand  inhabitants  in 
excess  of  fifteen  thousand  shall  be  allowed  said  auditor  in 
addition  to  his  salary  of  twelve  hundred  dollars,  and  if 
the  population  of  said  county  shall  be  more  than  twenty 
thousand  said  auditor  shall  be  allowed  the  additional  sum 
of  one  hundred  dollars  for  each  one  thousand  inhabi- 
tants in  excess  of  twenty  thousand  in  said  county." 

This  suit  evidently  had  its  origin  in  a  diiference  of  opin- 
ion between  the  parties  thereto,  in  regard  to  the  proper 
construction  of  the  provision  or  provisions,  last  quoted, 
of  said  section  22  of  the  statute,  and  in  regard  to  the 
amount  of  the  additional  sum  or  sums  which  the  appel- 
lant, as  the  auditor  of  said  Randolph  county,  would  be 
justly  entitled  to,  under  the  said  statutory  provisions,  by 
reason  of  the  admitted  fact  that  the  population  of  said 
county,  as  shown  by  the  last  preceding  census  of  the 
United  States,  exceeded  fifteen  thousand  to  the  number  of 
seven  thousand  eight  hundred  (7,800)  inhabitants.  It  is 
conceded  by  the  appellant's  counsel,  in  their  elaborate  brief 
of  this  cause,  that  at  least  three  difierent  constructions 
of  these  statutory  provisions  are  possible,  or  have  been 
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claimed  therefor ;  and  it  is  stated  as  a  fact,  iu  the  close  of 
their  argument,  that,  of  these  different  constractions,  at 
least  two,  widely  differing  one  from  the  other,  have  been 
and  are  now  acted  upon  in  the  several  cotinties  of  this 
State,  to  which,  by  reason  of  their  population,  these  pro- 
visions apply,  in  determining  the  salary  or  compensation 
of  their  respective  county  auditors.  These  two  construc- 
tions are  all  that  need  be  noticed,  in  this  opinion;  and 
of  these  it  may  be  said  that  one  is  claimed  by  its  advo- 
cates to  be  supported  by  the  exact  letter  of  the  statutory 
provisions  last  quoted,  while  the  friends  of  the  other  con- 
struction insist  that  it  is  fully  sustained  by  what  may  be 
reasonably  regarded  as  the  true  intent,  meaning  and  pur- 
pose of  the  Legislature,  in  the  enactment  of  those  pro- 
visions. 

Under  the  first  of  these  two  constructions,  it  is  claimed 
by  those  who  advocate  it,  and  by  the  appellant  and  hia 
learned  counsel,  in  the  case  at  bar,  that  in  the  counties  of 
this  State,  such  as  Randolph  county,  whose  population,  as 
shown  by  the  last  preceding  census  taken  by  the  United 
States,  was  more  than  twenty  thousand,  the  auditor  of  each 
such  county  should  be  allowed,  in  addition  to  his  fixed 
salary  of  twelve  hundred  dollars  per  year,  the  sum  of  one 
hundred  and  twenty-five  dollars  for  each  one  thousand 
inhabitants  in  excess  of  fifteen  thousand,  without  limita- 
tion as  to  the  number  of  thousands,  and  the  additional 
sum  of  one  hundred  dollars  for  each  one  thousand  inhabi- 
tants in  excess  of  twenty  thousand,  if  the  population  of  the 
county  should  be  more  than  twenty  thousand.  In  other 
words,  it  is  claimed  that,  in  each  county  of  the  State  whofle 
population,  as  shown  by  the  last  preceding  census  of  the 
United  States,  shall  exceed  twenty  thousand,  the  auditor 
of  such  county  shall  be  allowed,  under  and  by  force  of  these 
statutory  provisions  combined,  in  addition  to  his  said  fixed 
salary  of  twelve  hundred  dollars  per  year,  the  aggregate 
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sum  of  two  hundred  and  twenty-five  dollars  for  each  one 
thousand  inhabitants  in  excess  of  twenty  thousand  in  said 
county.  There  is  nothing  more  certain,  we  think,  in  the 
history  of  legislation,  than  this,  that  the  General  Assem- 
bly of  this  State  never  intended,  in  enacting  the  fee  and 
salary  law  of  March  31st,  1879,  that  the  auditor  of  the 
county  whose  population  should  be  more  than  twenty 
thousand  should  be  allowed  such  aggregate  sum  of  two 
hundred  and  twenty-five  dollars  for  each  one  thousand 
inhabitants  in  excess  of  twenty  thousand,  in  his  county,  in 
addition  to  his  fixed  salary  of  twelve  hundred  dollars  per 
year. 

It  is  clear  to  our  minds,  that,  in  the  enactment  of  section 
22,  above  quoted,  of  the  fee  and  salary  act  of  March  31st, 
1877,  the  Legislature  intended  to  provide  as  follows : 

1.  The  auditor  of  each  county,  without  regard  to  its 
population,  shall  be  allowed  for  his  services  a  fixed  salary 
of  twelve  hundred  dollars  per  year ; 

* 

2.  When,  however,  the  population  of  the  auditor's 
county  exceeds  fifteen  thousand,  as  shown  by  the  last  pre- 
ceding census  taken  by  the  United  States,  such  auditor 
shall  be  allowed,  in  addition  to  his  fixed  salary  of  twelve 
hundred  dollars,  the  sum  of  one  hundred  and  twenty-five 
dollars  for  each  one  thousand  inhabitants,  in  excess  of  fif- 
teen thousand  and  not  in  excess  of  twenty  thousand ;    and, 

3.  If  the  population  of  the  auditor's  county  shall 
be  more  than  twenty  thousand,  such  auditor  shall  be 
allowed  the  additional  sum  of  one  hundred  dollars  for  each 
one  thousand  inhabitants  in  excess  of  twenty  thousand,  in 
such  county. 

This,  we  think,  is  a  fair  construction  of  the  doubtful 
provisions  of  said  section  22,  above  quoted,  of  the  fee  and 
salary  act  of  March  31st,  1879 ;  and  it  is  very  certain,  that 
this  construction  is  in  perfect  harmony  with  the  legislative 
purpose  and  intention,  in  the  enactment  of  those  provi- 
VoL.  LXX.— 22 
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sions.  That  this  is  so,  is  clearly  shown  by  the  history  of 
the  act,  while  it  was  on  its  passage  by  the  last  General 
Assembly  of  this  State,  as  such  history  is  found  in  the 
journals  respectively  of  both  the  Senate  and  House  of 
liepresentatives.  It  is  true,  as  suggested  by  the  appellant's 
counsel,  that,  where  a  statute  has  been  authenticated  by 
the  signatures  of  the  presiding  offcers  of  the  two  legisla- 
tive houses,  this  court  has  decided  that  it  would  not 
search  further  to  ascertain  whether  such  facts  existed  as 
would,  under  the  constitution,  authorize  those  officers  to 
authenticate  the  act  in  such  manner  as  to  give  it  the  force 
of  law  ;  that  the  authentication  of  the  presiding  officers  of 
the  Legislature  is  conclusive  evidence  of  the  proper  enact- 
ment of  a  law  ;  and  that  the  courts  cannot  look  elsewhere  to 
falsify  it.  Eoans  v.  Browne^  30  Ind.  514.  But  it  has  never 
been  held  by  this  court,  that  for  the  purpose  of  construction  or 
interpretation,  and  with  the  view  of  ascertaining  the  leg- 
islative will  and  intention  in  the  enactment  of  a  law,  the 
courts  may  not  properly  resort  to  the  journals  of  the 
two  legislative  bodies  to  learn  therefrom  the  history  of  the 
law  in  question,  from  its  first  introduction  as  a  bill  until 
its  final  passage  and  approval.  Where,  as  in  this  case,  a 
statute  has  been  enacted,  which  is  susceptible  of  several 
widely  diflTering  constructions,  we  know  of  no  better 
means  for  ascertaining  the  will  and  intention  of  the  Legis- 
lature, than  that  which  is  afi^orded,  in  this. case,  by  the  his- 
tory of  the  statute,  as  found  in  the  journals  of  the  two 
legislative  bodies.  This  method  of  construction,  or  rather 
of  interpretation,  was  adopted  by  this  court  in  the  com- 
paratively recent  case  of  The  Walter  A,  Wood  Mowing^  etc., 
Co.  V.  Caldwell,  54  Lid.  270,  for  the  purpose  of  ascertain- 
ing and  determining  the  will  and  intention  of  the  Legis- 
lature, in  the  enactment  of  some  of  the  sections  of  "An 
act  respecting  foreign  corporations  and  their  agents  in 
this  State,"  approved  June  17th,  1852.  1  R.  S.  1876,  p. 
378. 
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'  In  the  case  uow  before  us,  it  is  manifest  that  both  the 
county  board  and  the  circuit  court  allowed  the  appellant, 
for  his  services  as  auditor  of  Randolph  county,  on  account 
of  the  excess  of  its  population  over  fifteen  thousand  and 
not  in  excess  of  twenty  thousand,  at  the  rate  of  one 
hundred  and  twenty-five  dollars  per  year  for  each  one 
thousand  inhabitants  of  such  excess,  and  on  account  of 
the  excess  of  the  county's  population  over  twenty  thou- 
sand at  the  rate  of  one  hundred  dollars  per  year,  and  no 
more,  for  each  one  thousand  inhabitants  of  such  excess. 
These  allowances  are  in  exact  accordance  with  our  con- 
struction of  the  provisions  of  the  statute,  in  this  opinion, 
and  they  were  right. 

The  court  did  not  err,  we  think,  in  overruling  the  ap- 
pellant's motiou  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearinsr  overraled. 


Cheek  v.  Schwartz. 

ArrovsKY. —Serviees  Rendered  by,  for  Person  Charged  with  Crime,— AUow- 
anee  fo,  by  Court  to  which  Venue  is  Cfianged.-- Payment  —Satisfaction,— 
An  attorney  employed  by  a  third  person  for  the  defendant  in  a  criminal 
prosecution  first  procured  a  change  of  venue  to  another  county,  where  the 
cause  was  finally  determined  and  an  allowance  made  by  the  court,  as  for 
a  poor  person,  to  be  paid  by  the  county  where  the  indictment  was  found, 
for  the  services  of  such  attorney,  who,  after  receiving  such  allowance, 
brought  suit  to  recover  for  his  services,  which  he  proved  were  worth 
much  more  than  the  allowance  received  by  him. 

Held,  that  such  allowance  only  covered  the  value  of  the  services  rendered 
in  the  county  to  which  the  change  was  taken,  and  that  the  plaintiiT  should 
recover  for  the  services  rendered  in  the  county  where  the  indictment  was 
found,  and  in  the  Supreme  Court,  on  appeal. 

From  the  Dearborn  Circuit  Court. 
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H.  D.  McMullen^  for  appellant. 

F.  Adkinson  and  G.  M.  Roberts^  for  appellee. 

TVoRDEN,  J. — This  was  an  action  by  Schwartz,  against 
Cheek,  to  recover  for  services  rendered  by  the  plaintiff,  as 
an  attorney  at  law,  in  and  about  the  defence  of  McDonald 
Cheek,  on  an  indictment  for  murder,  at  the  alleged  special 
instance  and  request  of  the  defendant. 

Issue;  trial  by  jury;  verdict  and  judgment  for  the 
plaintiff  for  two  hundred  dollars. 

We  do  not  discover  that  any  objection  is  made,  except 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
There  was  some  conflict  in  the  evidence ;  but  there  was 
evidence  given  which  fully  sustained  the  verdict.  There 
was  evidence  tending  to  show  that  the  defendant  employed 
the  plaintiff  to  defend  the  prosecution  against  McDonald 
Cheek ;  that  McDonald  Cheek  was  indicted  in  the  Dear- 
born Circuit  Court,  for  the  murder  of  one-  Thomas  Har- 
rison ;  and  that  the  plaintiff  appeared  for  him  in  that 
court,  at  the  request  of  the  defendant  herein,  and  pre- 
pared the  papers  for  a  change  of  venue  in  the  prosecu- 
tion, which  was  obtained,  and  the  cause  sent  to  Franklin 
county  for  trial,  where  it  was  tried,  the  plaintiff  appearing 
in  the  defence.  The  trial  resulted  in  a' conviction  of  Mc- 
Donald Cheek,  affixing  the  death  penalty ;  that,  at  the 
request  of  the  defendant  herein,  Schwartz  prepared  the 
case  for  an  appeal  to  the  Supreme  Court,  where  the  judg- 
ment of  conviction  was  reversed.  See  Cheek  v.  The  StatCy 
35  Ind.  492.  A  second  trial  in  the  Franklin  Circuit  Court 
resulted  in  the  like  verdict;  but  a  new  trial  was  obtained, 
and  a  third  trial  was  had.  In  all  these  proceedings,  the 
plaintiff  herein  assisted  in  the  defence.  But  the  Franklin 
Circuit  Court  made  certain  allowances  to  be  paid  out  of 
the  treasury  of  Dearborn  county,  for  services  in  the  de- 
fence of  said  McDonald  Cheek,  on  the  ground  that  he 
was  a  poor  person,  of  which  the  plaintiff*  has  received 
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the  sum  of  eight  hundred  dollars ;  and  it  is  claimed  that 
these  allowances  should  be  construed  as  covering  all  the 
plaintiff's  services,  and  that  be  can  not  now  claim  any 
thing  more.  We  are  not  inclined,  however,  to  construe 
the  allowances  made  by  the  Franklin  Circuit  Court  as 
covering  any  thing  more  than  the  services  rendered  in 
that  court. 

It  was  pi*oved  tbat  the  plaintiff's  services  in  the  cause, 
in  the  Dearborn  Circuit  Court,  before  the  cause  was  sent 
to  Franklin,  were  worth  fifty  dollars,  and  his  services  in 
the  Supreme  Court  two  hundred  and  fifty  dollars.  Then 
take  the  evidence  of  an  intelligent  witness,  who  had  the 
means  of  knowing,  as  he  was  engaged  in  the  prosecution, 
as  to  the  plaintiff's  entire  services  in  the  cause.  Judge 
Holman  said  that  the  plaintiff"s  services  in  Dearborn 
county  were  worth  from  fifty  dollars  to  one  hundred  dollars, 
say  fifty  dollars ;  services  at  first  continuance  of  the  cause, 
at  Brookville,  fifty  dollars ;  on  the  first  trial,  five  hundred 
dollars;  on  the  two  subsequent  trials,  five  hundred  dol- 
lars ;  in  the  Supreme  Court,  two  hundred  and  fifty  dol- 
lars. We  bave  a  total  of  one  thousand  three  hundred  and 
fifty  dollars.  The  plaintiff*  has  received  in  all  nine  hun- 
dred and  twenty-five  dollars.  The  verdict  and  judg- 
ment for  two  hundred  dollars  will  still  leave  him  two 
hundred  and  twenty-five  dollars  short,  according  to  this 
evidence. 

The  judgment  below  is  afiirmed,  with  costs  and  ten 
per  cent,   damages. 


^^^ 


Patterson  v.  Thb  Statb. 

Juror. — Voter. — Challenge. —  Waiver. — The  fact  that  a  juror  is  not  a  voter 
of  the  county  must  be  made  to  appear  before  he  Ib  sworn  to  sit  as  a  juror, 
or  the  objection  will  be  waived. 


70    341 
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Criminal  Law. — Murder, — Involuntary  Manalaughier, — ReadonabU  Doubt 
— HamUeas  Instmetion. — On  the  trial  of  a  defendant  indicted,  in  respec- 
tive counts,  for  murder  in  the  first  degree  and  involuntary  manslaughter, 
wherein  there  was  a  verdict  of  guilty  on  the  latter  count  only,  the  de- 
fendant could  not  complain  of  an  instruction  to  the  jury,  that,  if  they  had 
a  reasonable  doubt  as  to  whether  the  defendant  was  guilty  of  murder  in 
the  first  or  second  degree,  or  only  of  manslaughter,  they  *'  should  give  the 

,  defendant  the  benefit  of  such  doubt,  and  convict,''  if  at  all,  **  of  the  lowest 
degree  included  in  such  doubt." 

Samk. — Aaaiumption  of  Fact. — An  instruction  in  such  cause  was,  that  it  was 
"  important "  to  "  determine  whether  the  alleged  assault,  or  assault  and 
battery,  made  upon  "  the  deceased  '<  by  defendant,  either  alone  or  in  com- 
pany with  others,  was  an  unlawful  or  a  lawful  act" 

Heidi  that  it  did  not  assume  such  assault  as  a  fact  proved. 

Same. — Intoxication  and  DiaposHion  of  Deceased, — Such  defendant  could  not 
complain  of  an  instruction  to  consider  any  evidence  of  the  "deceased's  in- 
toxication, violent  and  quarrelsome  disposition,  as  justifying  defendant  in 
attempting  to  disarm  deceased,  in  case  "  the  jury  **  should  find  that  de- 
fendant did  not  first  assault  deceased,  and  provided,  also,  that''  they 
*'  should  find  that  deceased  used,  or  threatened  to  use,  the  pistol  not  in  the 
necessary  and  proper  defence  of  his  person." 

Same. — Trial  on  Second  Indictment  after  Dismiasdl  of  First  — The  defendant 
who  has  obtained  a  reversal  of  a  judgment  convicting  him  of  murder  in 
the  first  degree,  upon  a  proper  indictment,  may  be  tried  upon  a  subse- 
quent indictment,  returned  after  a  nolle  prosequi  has  been  properly 
entered  on*  the  first. 

rrom  the  Owen  Circuit  Court. 

W.  M,  Fravklin  and  W.  B.  Harrison,  for  appellant. 
T.  W,  Woollen,  Attorney  General,  S.  0.  Pickens,  Prose- 
cuting Attorney,  and  J.  H.  Foioler,  for  the  State. 

BiDDL^,  C.  J. — The  appellant  was  indicted  for  murder 
in  the  firet  count  of  the  indictment  against  him,  and  for 
involuntary  manslaughter  in  the  second,  for  killing  An- 
thony White.  He  was  convicted  of  manslaughter  on  the 
second  count.  The  jury  rendered  no  verdict  upon  the  first 
count.  He  moved  for  a  new  trial,  which  was  denied  him; 
and  judgment  was  rendered  upon  the  verdict.  He  appeals 
to  this  court.  We  see  no  necessity  for  stating  the  record 
any  more  fully ;  it  is  sufficient  to  say  that  it  presents,  and 
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the  counsel  for  appellant  have  argued,  six  questions.     We 
will  consider  them  in  the  order  in  which  they  are  presented. 

1.  The  first  question  the  counsel  discuss  is  the  compe- 
tency of  one  of  the  jurors — Ezra  Header — who  was  of  the 
panel  that  tried  the  appellant.  The  alleged  incompetency 
of  the  juror  is  that  he  was  not  a  voter  of  the  county  at  the 
time  of  the  trial.  Affidavits  were  filed  in  support  of  the 
motion  for  a  new  trial,  which  tend  to  prove  the  fact.  The 
affidavits  also  inform  us  that  the  juror,  after  having  been 
placed  in  the  jury  box,  was  duly  sworn  to  answer  questions 
as  to  his  competency  to  serve  as  a  juror  in  the  case,  and 
several  questions  were  propounded  to  him  by  the  counsel 
in  the  presence  of  the  appellant ;  but  that  no  question  was 
asked  him  as  to  whether  he  was  a  voter  in  the  county  or 
not.  We  are  not  convinced  that  the  affidavits  prove  that 
the  juror  was  not  a  voter  of  the  county  at  the  time,  but, 
admitting  that  he  was  not,  the  appellant  had  full  oppor- 
tunity, by  reasonable  diligence,  to  ascertain  the  fact  before 
the  jui'or  was  sworn  to  try  the  case.  The  fact,  whether  u 
citizen  is  a  voter  of  the  county  in  which  he  resides  or 
not,  is  easily  ascertained,  and  the  public  law  informs  every- 
body that  being  a  voter  is  one  of  the  necessary  qualifica- 
tions of  a  juror.  It  is  not  a  fact  hidden  in  the  breast  of  the 
juror,  or  concealed  in  the  mind  of  any  one,  and  which  can 
not  be  known  until  divulged ;  it  is  necessary,  therefore, 
that  whoever  urges  the  objection  that  the  juror  is  not  a 
voter,  must  show  that  he  has  used  due  diligence  to  ascer- 
tain the  fact  before  the  trial,  or  the  objection  must  be  held 
as  waived.  The  authorities  are  clear  upon  this  point. 
Croy  V.  The  State,  S2  Ind.  884;  Estep  y.  Wateroiis,4b  Ind. 
140 ;  Kingen  v.  The  State,  46  Ind.  132 ;  Gillooley  v.  The  State, . 
58  Ind.  182. 

2.     The  appellant  objects  to  the  first  clause  of  the  fol- 
lowins:  instruction : 

"  3.     The  statute  provides  that,  under  an  indictment  for 
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murder  iu  the  first  degree,  the  jury  trying  the  ease  may 
(if  they  find  that  the  evidence  so  warrants)  find  the  defend- 
ant guilty  of  murder  in  the  second  degree,  or  of  man- 
slaugnter;  and,  if  there  is  a  reasonable  doubt  as  to  which 
of  two  or  more  degrees  the  defendant  is  guilty,  the  jury 
should  give  the  defendant  the  benefit  of  such  doubt,  and 
convict  of  the  lowest  degree  included  in  such  doubt." 

We  do  not  see  any  objection  to  this  instruction ;  but  if 
it  was  objectionable,  as  it  is  applicable  only  to  the  first 
count  of  the  indictment,  upon  which  the  appellant  was 
legally  acquitted  by  the  silence  of  the  jury  in  not  render- 
ing a  verdict  upon  it,  it  could  not  possibly  have  injured 
the  appellant.  lie  can  not,  therefore,  complain  of  the 
ruling  upon  it  as  a  ground  for  a  new  trial. 

3.  It  is' insisted  on  behalf  of  the  appellant,  that  the  fol- 
lowing instruction  is  erroneous : 

"  16.  It  is  important  that  you  determine  whether  the 
alleged  assault,  or  assault  and  battery,  made  upon  White 
by  defendant,  either  alono  or  in  company  with  others,  was 
an  unlawful  or  a  lawful  act." 

The  objection  urged  against  this  instruction  is,  that  it 
assumes  timt  an  assault,  or  an  assault  and  battery,  had 
been  committed,  and  only  calls  the  attention  of  the  jury  as 
to  whether  it  was  lawful  or  unlawful.  We  do  not  clearly 
perceive  that  the  objection  exists.  We  think  the  words 
whether  and  alleged  qualify  the  entire  instruction.  At  least, 
it  could  not  fairly  be  said  that  the  instruction  injured,  or 
was  likely  to  injure,  the  appellant.  The  plain  meaning 
of  it  is,  that  the  jury  shall  determine  whether  the  alleged 
assault,  or  assault  and  battery,  was  committed  or  not,  and, 
if  committed,  whether  it  was  lawful  or  unlawful. 

4.  The  following  instruction  is  also  objected  to : 

"  19.  You  can  consider  evidence  of  the  deceased's  intox- 
ication, and  any  evidence  of  deceased's  violent  and  quarrel- 
some disposition,  as  justifying  defendant  in  attempting  to 
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disarm  deceased,  in  case  you  should  find  that  defendant 
did  not  first  assault  deceased,  and  provided,  also,  that  you 
find  the  deceased  used,  or  threatened  to  use,  the  pistol  not 
in  the  necessary  and  proper  defence  of  his  person." 

The  appellant  objects  only  to  the  words :  "  In  case  you 
should  find  that  defendant  did  not  first  assault  the 
deceased,"  because  they  do  not  connect  the  killing  with, 
and  while  in,  the  commission  of  the  assault.  We  do  not 
perceive  much  force  in  the  objection.  It  seems  to  us  that 
the  latter  part  of  the  instruction  connects  the  facts  with,  and 
couples  them  to,  the  transaction  immediately.  We  think 
the  instruction  is  rather  favorable  to  the  appellant  than 
otherwise. 

5.  That  the  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law. 

In  their  argument  upon  this  proposition,  the  counsel  for 
appellant  insist  that  the  evidence  does  not  prove  the  kill- 
ing as  alleged,  and  does  not  prove  that  the  act  in  which 
the  appellant  is  alleged  to  have  been  engaged,  namely,  an 
assault,  or  an  assault  and  battery,  was  unlawful. 

The  evidence  is  too  voluminous  and  minute  to  be 
stated  in  an  opinion ;  but  this  is  the  second  time  that  it 
has  been  carefully  considered  by  this  court  in  the  case, 
against  the  appellant,of  Parter^on  v.7%€  StatCj  66Ind.  185; 
and  the  same  transaction  has  been  carefully  considered  in 
the  case  of  Adams  v.  The  StatSy  65  Ind.  565,  wherein  the 
essential  facts,  as  proved  in  the  present  case,  are  set  out  in 
a  condensed  statement,  to  which  reference  may  be  had. 
In  neither  of  these  cases  have  we  even  doubted  the  suffi- 
ciency of  the  facts  stated  to  prove  the  commission  of  invol- 
untary manslaughter,  against  the  present  appellant.  There 
is  no  judicial  ground  upon  which  we  can  disturb  the  ver- 
dict for  want  of  sufficient  evidence  to  support  it ;  nor  can 
we  see  wherein  it  is  contrary  to  law. 

6,  The  evidence  shows  that  the  appellant  was  indicted 


846  SUPREME  COURT  OF  INDIANA. 

Barclay  et  al,  v,  Miers. 

on  the  2d  day  of  October,  1878,  for  murder  in  the  first 
degree.  Upon  this  indictment  he  was  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to  imprisonment 
for  life.  From  the  judgment  in  this  conviction,  he  ap- 
pealed to  this  court,  wherein  the  judgment  was  reversed, 
and  the  cause  remanded  for  a  new  trial.  Patterson  v.  The 
Statey  supra.  On  the  18th  day  of  December,  1879,  after 
the  cause  had  been  so  remanded,  the  prosecuting  attorney 
entered  a  7iolle  prosequi  to  the  indictment,  and  afterwards,  on 
the  same  day,  the  grand  jury  returned  into  open  court  the 
present  indictment,'which  was  duly  recorded  therein,  and 
upon  which  the  present  conviction  was  had. 

Upon  this  state  of  facts  the  appellant  moved  for  his  dis- 
charge upon  the  ground  that  "  No  person  shall  be  put  in 
jeopardy  twice  for  the  same  offence." 

We  do  not  see  the  force  of  the  argument.  It  is  true, 
the  appellant  had  been  in  jeopardy  before  for  the  same 
offence ;  but  he  was  relieved  from  that  jeopardy  by  his 
own  act,  not  by  a  conviction,  nor  a  failures  to  convict,  nor 
an  acquittal.  When  the  appellant  obtained  a  reversal  of 
the  first  conviction,  and  the  cause  was  remanded  for  a  new 
trial,  he  stood  as  if  no  trial  had  been  had.  The  statute 
expressly  so  enacts.  2  R.  S.  1876,  p.  408,  sec.  141.  See,  also, 
JSz  parte  Bradley^  48  Ind.  548,  where  the  question  is  fully 
examined  and  the  authorities  cited. 

The  above  are  all  the  questions  discussed  in  the  case. 
We  find  no  error  in  the  record. 

The  judgment  is  afiirmed,  at  the  costs  of  the  appellant. 


Barclay  et  al.  v.  Miers. 

Burden  of  Proof  — Pnncipal  and  Surety  — Extension  of  Time  of  Promiswry 
I^ote. — In  an  action  on  a  promissory  note,  against  the  makers,  a  principal 
and  his  surety,  wherein  the  latter  answers  an  agreement  between  the 
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plaintiff  and  principal  for  an  extenaion  of  the  time  of  payment,  the  reply 
of  denial  places  the  burden  of  proof  on  the  surety. 
SuPREMB  Court. —  Weight  of  Eoidertee, — The  Supreme  Court  will  not  dis- 
turb a  finding  or  verdict  on  the  mere  weight  of  the  evidence. 

From  the  Decatur  Circuit  Court. 

C.  Swing  and  J.  K.  Ewing^  for  appellants. 
J.  L.  Bracken  and  0.  B.  Scobey^  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  against  the 
appellants,  upon  their  joint  note  for  two  hundred  and  fifty 
dollars,  dated  April  19th,  1875,  and  payable  twelve  months 
after  date  to  the  order  of  the  appellee,  with  interest  at 
ten  per  cent,  per  annum  from  maturity  till  paid,  and  with 
a  stipulation  therein,  that,  if  it  be  collected  by  law,  the 
judgment  should  include  the  reasonable  fee  of  plaintiff's 
attorney.  In  his  complaint,  the  appellee  alleged  that  the 
note  and  interest  thereon,  from  October  25th,  1877,  re- 
mained due  and  wholly  unpaid,  and  that  a  reasonable 
attorney's  fee,  for  collecting  the  same,  was  fifteen  dollars. 

To  this  complaint  the  appellants  Elijah  D.  Barclay  and 
Patrick  Ewing  jointly  answered,  in  substance,  that  they 
and  their  coappellant,  Hiram  Alley,  were  the  sureties  of 
their  codefeudant,  Columbus  Sel by,  who  was  the  principal 
in  the  note  in  suit,  as  the  appellee  knew ;  that,  without 
their  knowledge  and  consent,  the  appellee  and  said  Selby 
agreed  that  if  the  said  Selby  would  furnish  lumber,  of 
the  value  of  thirty-seven  dollare,  for  the  appellee,  to  be 
applied  to  the  payment  of  the  interest  on  said  note,  the 
appellee  would  extend  the  time  of  the  payment  of  the 
note  until  such  time  as  the  interest  thereon  would  be 
equal  to  said  sum  of  thirty-seven  dollars ;  that,  on  the 
23d  day  of  August.  1876,  the  said  Selby  furnished  thirty- 
seven  dollars'  worth  of  lumber,  which  the  appellee  ac- 
cepted according  to  said  contract,  which  sum  paid  the 
interest  on  said  note  past  due,  and  in  advance  until  the 
25th  day  of  October,  1877.  Wherefore  they  asked  to  be 
discharged,  with  their  costs. 
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The  appellant  Hiram  Alley  separately  answered  to  the 
same  effect,  iu  substance,  as  his  coappellauts  Barclay  and 
Ewing.  To  each  of  these  answers,  the  appellee  replied 
by  a  general  denial.  The  issues  joined  were  tried  by  the 
court,  and  a  finding  was  made  for  the  appellee,  assessing 
his  damages  in  the  sum  of  two  hundred  and  fifty-eight 
dollars  and  fifty  cents.  The  appellants'  joint  motion  for 
a  new  trial  having  been  overruled,  and  their  exception 
duly  entered  to  this  ruling,  judgment  was  rendered  by  the 
court  upon  its  finding,  from  which  judgment  this  appeal 
is  now  here  prosecuted. 

The  only  error  assigned  by  the  appellants,  in  this  court, 
is  the  decision  of  the  circuit  court  in  overruling  their 
motion  for  a  new  trial ;  and  in  this  motion  the  only  causes 
assigned  for  such  new  trial  were,  that  the  finding  of  the 
court  was  contrary  to  law,  and  that  it  was  not  sustained 
by  suflicient  evidence.  It  will  be  seen,  therefore,  that  the 
only  question  in  the  case  for  the  decision  of  this  court  may 
be  thus  stated:  Is  there  any  legal  evidence,  in  the  record, 
which  tends  to  sustain  the  finding  of  the  court?  If  therft 
is  such  evidence  to  be  found  in  the  record,  then  the  judg- 
ment below  must  be  afiirmed. 

The  gist  of  the  appellants'  defence,  in  this  case,  is  the 
alleged  agreement  between  the  appellee  and  Selby,  the 
principal  in  the  jiote  in  suit,  made  without  the  knowledge 
and  consent  of  the  appellants,  in  consideration  of  interest 
paid  in  advance,  for  an  extension  of  the  time  of  the  pay- 
ment of  the  note  for  a  definite  period  of  time,  namely,  the 
time  for  which  the  interest  was  paid  in  advance.  In  bis 
reply,  the  appellee  denied  that  such  an  agreement  had  been 
made ;  and  the  burthen  of  this  issue  was  on  the  appellants. 
We  think  that  the  evidence  utterly  failed  to  show  the 
making  or  existence  of  any  such  agreement,  express  or  im- 
plied ;  nor  did  it  show,  as  we  read  it,  the  payment  in  ad- 
vance of  any  interest  on  the  note  in  suit.      Each  of  the 
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appellants  was  a  witness  on  the  trial,  and  his  evidence  is 
in  the  record ;  and  it  seems  singular  that  it  does  not  appear 
from  their  evidence,  or  that  of  any  other  witness,  that  the 
supposed  agreement  between  the  appellee  and  Selby,  for 
an  extension  of  the  time  of  the  payment  of  the  note,  was 
not  made  with  their  knowledge  and  consent. 

The  note  in  suit,  when  given  in  evidence,  made  a  prima 
facie  case  for  the  appellee ;  and  it  seems  to  us  that  the 
appellants,  by  the  evidence  introduced  in  their  behalf, 
failed  to  overcome  such  prima  facie  case,  or  to  sustain  their 
special  defences.  At  all  events,  we  can  not  disturb  the 
fiDding  of  the  court  on  the  weight  of  the  evidence. 
Swales  V.  Southard^  64  Ind.  557. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


Snyder  v.  The  State. 

Gbticikal  ItAyr.-rWeigM  of  Evidence  of  Expert. — The  weight  to  be  given 
to  the  opinion  of  an  expert,  as  evidence,  should  depend  upon  the  knowl- 
edge and  skill  actually  possessed  by  him,  and  not  upon  that  he  professes 
to  have,  and  is  a  question  for  the  jury. 

Prom  the  Tipton  Circuit  Court. 

J.  Oreen^  D.  Waugh  and  D.  Moss,  for  appellant. 
T.  W,  Woollen^  Attorney  General,  for  the  State. 

Scott,  J. — Indictment  for  murder  by  the  administration 
of  poison  *  Trial  by  jury.  The  appellant  was  found  guilty 
of  manslaughter  and  his  punishment  fixed  at  twenty-one 
years'  confinement  in  the  state-prison. 

Among  many  instructions  given  by  the  court  to  the  jury, 
the  following  was  given,  and  proper  exception  taken  by 
the  appellant : 


_      J 


'  70    350 

134  187 

135  380 
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"  The  testimony  of  witnesses,  who  profess  special  skill 
and  knowledge,  given  upon  facts  stated  to  them,  is  subject 
to  the  same  test  as  to  credibility  as  the  evidence  of  other 
witnesses,  except  that  yoq»  should  consider  the  degree  of 
skill  and  knowledge  professed  by  the  witness,  so  far  as  the 
evidence  shows,  and  estimate  the  value  of  their  opinions 
accordingly,  and  also  whether  the  facts  stated  to  the  wit- 
ness, for  his  opinion  thereon,  correspond  with  the  fects 
proved  by  other  witnesses  on  the  trial,  and  in  proportion 
as  the  facts  stated  to  such  witness  differ  from  the  facta 
actually  proved,  if  they  differ  at  all,  in  like  proportion  does 
the  opinion  of  the  witness  lose  its  value  so  far  as  this  case 
is  concerned." 

"We  are  of  opinion  that  the  giving  of  this  instruction 
was  error,  and  was  calculated  to  mislead  the  jury.  The 
value  of  the  opinion  of  an  expert  does  not  depend  on  the 
skill  and  knowledge  professed,  but  upon  the  skill  and 
knowledge  actually  possessed,  by  the  witness,  and  the  jury, 
in  a  criminal  case,  are  the  judges  of  what  weight  should 
be  given  to  the  opinions  of  experts,  as  well  as  to  the  evi- 
dence and  opinions  of  other  witnesses. 

The  judgment  is  reversed,  and  the  clerk  will  make 
a  proper  order  for  the  return  of  the  prisoner. 


»  ^  • 


Hendrix  v.  Sampson  et  al. 

DsscBNTB. — Interest  of  Surmmng  Second  Wife  Without  ChildreHt  in  Land  cf 
Eusbandt  Sold  on  Execution, — Life-Estate, — Statute  Construed,— XJnAer 
sections  24  and  27  of  the  statute  of  descents,  the  surviving  childless  second 
l^ife  of  a  deceased  husband,  who  has  left  children  by  a  previous  wife,  is  en- 
titled to  a  life-estate  only  in  one-third  of  the  lands  of  such  husband,  ac- 
quired by  him  during  such  second  marriage,  and  sold,  during  his  life- 
time, on  execution  issued  upon  a  judgment  against  him,  to  which  said 
wife  was  not  a  party.    Wobdest,  J.,  dissented. 
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Sams. — Froviso  of  Section  24. — Although  the  body  of  section  24  of  the 
statute  of  descents  treats  solely  of  the  descent  of  the  personal  property  of 
a  deceased  husband,  the  proviso  thereof  refers  exclusively  to  the  descent 
of  his  lands,  "where  he  has  lefts  childless  second  wife  and  children  by 
a  previous  marriage. 

From  the  Clay  Circuit  Court. 

S.  W.  Carter^  S.  D,  Coffey  and  W.  W.  Carter^  for  appel- 
lant. 

(?.  A.  Knight y  C.  H.  Knight^  I.  M.  Compton  and  C.  M, 
MatsoTiy  for  appellees. 

HowK,  J. — In  this  action,  the  appellant  sued  the  appel- 
lees, to  obtain  the  partition  of  certain  real  estate,  par- 
ticularly described,  in  Clay  county,  Indiana. 

In  her  complaint,  the  appellant  alleged  that  John  Hen- 
drix, 8r.,    died    testate,     on    the  —  day  of  ,  1875, 

leaving  the  appellant,  as  his  widow,  surviving  him ;  that, 
daring  the  marriage  of  the  appellant  and  said  John  Hen- 
drix, deceased,  he  was  the  owner  in  fee  of  the  said  real 
estate,  which  he  acquired  during  his  marriage  with  the 
appellant ;  that,  in  1862,  a  judgment  was  rendered  in  the 
Clay Court,  and  said  real  estate  was  sold  upon  ex- 
ecution against  the  said  John,  by  the  sheriff  of  Clay 
county,  to  one  D.  C.  Stunkard,  who  had  since  conveyed  a 
portion  of  said  real  estate  to  the  appellees,  who  then  own- 
ed two-thirds  of  said  real  estate ;  and  that  the  appellant 
was  the  owner  in  fee  of  the  other  one-third  of  said  real  es- 
tate, having  never  joined  with  her  said  husband  in  the 
conveyance  thereof.     Wherefore,  etc. 

The  appellees  answered  in  two  paragraphs,  m  substance 
as  follows : 

1.  A'  general  denial ;  and, 

2.  That  the  appellant  was  the  widow  of  the  John 
Hendrix  mentioned  in  her  complaint,  by  his  second  mar- 
riage; that,  at  his  death,  the  said  John  Hendnx  left  chil- 
dren, surviving  him,  by  a  former  marriage ;    and   that  tie 
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had  no  children  by  his  marriage  with  the  appellant. 
Wherefore  the  appellees  said  that  the  appellant  was 
entitled  to  a  life-estate  only  in  the  lands  described  in  her 
complaint,  and  not  to  an  estate  in  fee-simple,  as  she 
claimed. 

A  demurrer  for  the  want  of  facts  was  filed  by  the  ap- 
pellant to  the  second  paragraph  of  the  appellees'  an- 
swer, but  it  was  never  decided,  and  no  Fcply  was  ever  filed 
to  said  second  paragraph  of  answer. 

The  record  contains  a  special  finding  of  facts  and 
conclusions  of  law  thereon,  in  substance  as  follows  : 

"  Upon  the  request  of  the  parties  thereto,  the  court  finds 
separately  the  facts  to  be  as  follows,  to  wit : 

"  First.  That  John  Hendrix,  deceased,  was,  at  the  time  of 
his  death,  the  husband  of  the  plaintifiT  herein,  and  that, 
during  his  said  marriage,  the  said  John  Hendrix  was  the 
owner  in  fee  of  the  lands  described  in  the  plaintiff's  com- 
plaint, and  that  said  lands  were  acquired  and  purchased  by 
the  said  John,  after  he  and  plaintiff  were  married ;  that 
said  lands  were  sold  by  the  sheriff  of  Clay  county,  Indiana, 
upon  a  judgment  taken  against  said  John  during  said  mar- 
riage, and  a  deed  made  by  said  sheriff' to  one  David  Stunk- 
ard,  who  has  since  conveyed  different  parcels  to  the  above 
named  defendants,  the  plaintiff  at  no  time  having  been  a 
party  to  said  judgment  or  any  of  said  conveyances ;  that 
said  plaintiff'  was,  at  the  time  of  said  judgment  and  sale, 
the  second  wife  of  the  said  John  Hendrix,  who  died  with- 
out issue  by  the  plaintiff,  but  left  surviving  him  children 
by  a  former  marriage,  who  are  still  living;  that  said  lands 
are  indivisible,  as  set  forth  in  plaintiff's  complaint ;  that 
plaintiff*  and  deceased,  John  Hendrix,  were  married  on  the 

—  day  of ,  1849,  and  lived  together  as  husband  and 

wife  to  the  time  of  said  John's  death,  which  occurred  on 

the  —  day  of ,  1875.     The  said  plaintiff  is  now  of 

the  age  of  seventy-five ;  and  her  life-estate  in  said  lands  is 
of  the  value  of  $125. 
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"  Upon  the  above  and  foregoing  facts,  the  court  finds,  as 
coDclusions  of  law,  as  follows,  to  wit : 

"That  the  plaintiff,  Joanna  Hendrix,  is  entitled  to  a  life- 
estate  in  one-third  of  the  land  described  in  the  complaint, 
and  is  not  entitled  to  a  fee-simple  interest  therein,  and  that 
said  land  is  not  susceptible  of  division ;  and,  when  sold,  the 
plaintiff  shall  be  entitled  to  receive  $125  of  the  proceeds. 
To  which  conclusions  of  law,  the  plaintiff  at  the  time 
excepted." 

Judgment  was  then  rendered  by  the  court,  in  accordance 
with  it43  conclusions  of  law,  for  the  sale  of  said  real  estate^ 
upon  the  terms  and  conditions  prescribed  by  the  court ; 
and  a  commissioner  was  appointed  to  make  such  sale,  etc. 

In  this  court  the  only  error  assigned  by  the  appellant  is, 
that  the  circuit  court  erred  in  its  conclusions  of  law. 

It  is  earnestly  insisted  by  the  appellant's  counsel,  that, 
under  the  facts  found  by  the  court  in  this  case,  the  appel- 
lant was  entitled  to  the  one-third  part  of  the  lands  de- 
SQribed  in  her  complaint,  in  fee-simple,  instead  of  the  life- 
estate  in  the  one-third  of  said  lands,  which  the  court  found, 
in  its  conclusions  of  law,  she  was  only  entitled  to.  It 
would  seem  to  be  certain,  that  if  John  Hendrix,  the  appel- 
lant's husband,  had  been  the  owner  of  said  lands,  in  fee- 
siraple,  at  the  time  of  his  death,  the  one-third  pa;rt  of  said 
lands  would,  under  the  facts  found  by  the  court,  have 
descended  to  the  appellant  as  his  wife  or  widow,  only  for 
and  during  her  natural  life,  and  would,  "  at  her  death, 
descend  to  his  children."  In  such  a  case,  the  appellant's 
title  to,  and  the  extent  of  her'interest  in,  such  lands  would 
have  been  fixed  and  determined  by  and  under  the  proviso 
in  section  24  of  the  statute  of  descents,  to  the  effect "  That 
if  a  man  marry  a  second  or  other  subsequent  wife,  and  has,  by 
her,  no  children,  but  has  children  alive,  by  a  previous  wife, 
the  land  which,  at  his  death,  descends  to  such  wife,  shall, 
at  her  death,  descend  to  hiB  children.'^  1  R.S.I  876,  p. 
Vol.  LXX.— 28 
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412.  This  proviso  has  often  been  considered  by  this  court, 
and  it  has  been  uniformly  held,  that,  where  a  man  dies 
leaving,  surviving  him,  a  second  or  other  subsequent  wife, 
by  whom  he  has  no  children,  but  has  children  alive  b}^  a 
previous  wife,  such  surviving  wife  would  be  entitled  to  a 
life-estate  only  in  the  one-third  of  the  lands  of  her  de- 
ceased husband.  Martindale  v.  MartindaU^  10  lud.  666 ; 
Ogle  V.  ^oops,  11  Ind.  880 ;  Rockhill  v.  Ndson,  24Ind.  422; 
Louden  v.  JameSy  81  Ind.  69 ;  and  Longlois  v.  Longloisy  48 
Ind.  60. 

In  the  case  now  before  us,  however,  it  appears  from  the 
court's  special  finding  of  facts,  that,  at  the  time  of  his 
death,  the  said  John  Hendrix  was  not  seized  of  any  estate 
or  interest  in  the  lands  described  in  the  appellant's  com- 
plaint. Indeed,  the  appellant  admitted  by  the  averments 
of  her  complaint,  that  the  lands  in  question  had  been  sold 
away  from  said  John  Hendrix,  by  the  sherift"  of  Clay 
county,  upon  an  execution  issued  on  a  judgment  rendered 
against  him  in  1862 ;  and  the  court  found  that,  on  such 
sale,  a  deed  was  made  by  the  sheriff  conveying  said  lands 
to  the  purchaser  thereof,  from  whom  the  appellees  derived 
their  titles  thereto.  Upon  these  facts,  it  is  claimed  by  the 
appellant's  counsel,  as  we  understand  them,  that  the  ap- 
pellant takes  her  interest  or  share  in  the  lands,  described 
in  her  complaint,  under  section  27  of  the  act  regulating  de- 
scents, etc.,  not  as  an  heir  of  John  Hendrix,  deceased,  but  by 
virtue  of  the  marriage  relation  which  had  existed  between 
them,  and  that  she  takes  just  what  that  section  gives  her, 
without  regard  to  any  of  the  provisions  of  any  other 
section  of  the  statute  of  descents.  In  said  section  27,  it  is 
provided  as  follows : 

"A  surviving  wife  is  entitled,  except  as  in  section  seven- 
teen excepted,  to  one-third  of  all  the  real  estate  of  which 
her  husband  may  have  been  seized  in  fee-simple,  at  any 
time  during  the  marriage,  and  in  the  conveyance  of  which 
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Bhe  may  not  have  joined,  in  due  form   of  law,"  etc.     1  R. 
S.  1876,  p.  413. 

It  is  earnestly  insisted  on  behalf  of  the  appellant,  that, 
under  this  provision  of  the  statute,  she  became  entitled, 
as  surviving  wife,  upon  the  death  of  her  husband,  to 
one-third  of  the  land  described  in  her  complaint,  in  fee- 
simple,  and  not  for  and  during  her  natural  life.  The 
question  presented  for  our  decision,  by  the  record  of  this 
cause,  is  by  no  means  free  from  difficulty ;  but  we  can  not, 
in  view  of  the  former  decisions  of  this  court  bearing  on 
the  statute  of  descents,  approve  of  or  adopt  the  con- 
struction which  the  appellant's  counsel  ask  us  to  give 
the  statute,  as  applicable  to  this  case.  This  court  has 
often  decided,  as  we  have  seen,  that  the  childless  second 
or  other  subsequent  wife  of  a  deceased  husband,  who 
has  children  alive  by  a.  previous  wife,  would  take  a  life- 
estate  only  in  that  part  of  the  lands  owned  by  her 
husband  at  the  time  of  his  death,  which  descended 
to  her.  While  this  rule  of  descent  would  seem  to  be 
settled,  we  are  asked  to  decide  in  this  case,  that,  in  lands 
which  had  been  owned  by  the  husband  at  some  time 
during  the  existence  of  the  marriage  relation,  but  which 
had  been  conveyed  away  from  or  by  him,  during  his  life- 
time, in  such  manner  as  that  his  wife  was  in  no  sense  a 
party  to  the  conveyance,  and  as  to  which  the  husband  was 
not,  at  the  time  of  his  death,  seized  of  any  title,  interest 
or  estate  therein, — the  childless  second  or  other  subsequent 
wife  of  the  deceased  husband,  who  had  children  alive 
by  a  previous  wife,  would  take  and  be  entitled  to  the 
one-third  in  fee-simple  of  such  lands,  as  against  the 
grantee  in  such  conveyance  and  those  claiming  under 
him.  Holding,  as  we  must,  under  the  statute  of  descents 
and  the  construction  placed  thereon  by  the  decisions  of 
this  court,  that  such  second  or  other  subsequent  wife 
would  take  only  a  life-estate  in  the  lands  which  her  hus- 
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baud  actually  owned  at  the  time  of  his  death,  it  would 
be  an  anomaly  in  judicial  decision,  as  it  seems  to  us,  if 
we  should  also  hold  that  8h^  would  take  an  estate  in  fee- 
simple  in  lands  which  her  husband,  at  the  time  of  hLs 
death,  did  not  own,  but  which  were  then  owned  by  par- 
ties claiming  under  conveyances  from  or  by  him,  executed 
during  the  coverture,  but  in  the  execution  of  which  she 
had  not  joined. 

It  is  said  in  argument,  by  the  appellant's  counsel,  that 
*'the  24th  section  has  nothing  whatever  to  do  with  the 
27th  section"  of  the  statute  of  descents.  This  may  be  true, 
in  so  far  as  the  body  of  the  24th  section  is  concerned;  but 
the  proviso  in  the  24th  section,  we  think,  has  a  great  deal 
to  do  with  the  27th  section,  and  every  other  section  of  the 
statute  regulating  descents,  which  has  reference  to  the 
rights  of  a  surviving  wife  in  the  lauds  of  her  deceased  hus- 
band. This  proviso  would  seem  to  be  entirely  out  of  place 
in  said  section  24,  where  it  is  found ;  for,  while  the  body 
of  the  section  has  exclusive  reference  to  the  division  of  the 
personal  property  of  an  intestate,  among  his  widow  and  chil- 
di*en,  the  proviso  in  said  section  is  absolutely  silent  on  the 
subject  of  the  personal  property  of  the  decedent,  and  de- 
fines the  rights  of  a  childless  second  or  other  subsequent 
wife  of  a  decedent,  who  has  children  alive  by  a  previous 
wife,  in  the  lands  of  her  deceased  husband.  It  seems  to  us 
that  this  proviso  was  intended  to  prescribe,  qualify  and 
limit  the  rights  of  a  surviving  second  or  other  subsequent 
wife,  in  the  case  specified  in  said  proviso,  in  the  lands  only, 
and  not  in  the  personal  property,  of  her  deceased  husband. 

Under  and  by  virtue  of  the  sheriff^'s  sale  and  conveyance 
of  the  lands  described  in  the  complaint,  the  purchaser  and 
grantee  thereof  took  the  absolute  title  and  estate  of  John 
Hendrix  therein,  subject  to  the  appellant's  inchoate  estate 
in  the  one-third  part  thereof,  for  and  during  her  natural  life. 
It  appears  from  the  record  of  this  cause,  that,  at  the  date 
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of  the  said  sbefiff's  sale  and  conveyance  of  said  lands,  the 
appellant  was  at  least  sixt^  years  of  age  and  childless,  that 
she  was  not  the  firstwife  of  said  John  Hendrix,  and  that 
he  then  had  children  alive  by  a  previous  wife.  These  facts 
existing  at  that  time,  the  purchaser  at  siich  sale  had  the 
right  to  assume  that,  by  the  sheriff's  sale  and  conveyance 
of  said  lands,  he  would  acquire  all  the  title  and  estate  of 
said  John  Hendrix  in  said  lands,  subject  to  the  appellant's 
possible  estate  for  her  life  therein,  if  she  should  survive 
her  husband.  In  conclusion,  therefore,  we  are  of  the  opin- 
ion, that,  under  the  provisions  of  the  statute  of  descents, 
and  the  construction  placed  thereon  by  the  decisions  of 
this  court,  the  court  did  not  err  in  its  conclusions  of  law 
upon  its  special  finding  of  facts. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearing  overruled. 

Dissenting  Opinion. 

WoRDBN,  J. — ^I  can  not  concur  in  the  conclusion  reached 
by  a  majority  of  the  court,  and,  without  taking  much 
time  or  space  for  elaboration,  will  state  briefly  the  ground 
of  my  dissent. 

The  27th  section  of  the  act  on  the  subject  of  descents 
provides  that  "A  surviving  wife  is  entitled,  except  as  in 
section  17  excepted,  to  one-third  of  all  the  real  estate 
of  which  her  husband  may  have  been  seized  in  fee- 
simple,  at  any  time  during  the  marriage,  and  in  the 
conveyance  of  whicb  she  may  not  have  joined,  in  due  form 
of  law,"  etc. 

The  case  here  is  exactly  the  case  provided  for  by  the 
above  section.  The  plaintiff  is  the  surviving  wife,  and 
she  has  not  joined  in  any  conveyance  of  the  land,  though 
it  passed  from  her  husband  in  his  lifetime;  and,  as  I 
think,  she  is  entitled  to  one-third  of  it  in  fee.  Under 
this  section,  she  does  not  take  by  descent  from  her  bus- 
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band,  but  by  virtue  of  her  marital  rights.  The  fee  was 
substituted  for  doweh    May  v.  Fletcher^  40  Ind.  575. 

Section  17  of  the  act  provides  that  *<  If  a  husband  die 
testate,  or  intestate,  leaving  a  widow,  one-third  of  bis 
real  estate  shall  descend  to  her  in  fee-simple,  free  from 
all  demands  of   creditors  :  Provided,"  etc. 

This  section  contemplates  cases  where  the  husbaod 
dies  seized  of  the  land,  and  provides  that  one-third  of 
it,  except  as  provided  in  the  proviso,  not  necessary  to  be 
here  noticed,  "  shall  descend  "  to  the  widow. 

The  proviso  to  the  24th  section  is  as  follows :  "  That 
if  a  man  marry  a  second  or  other  subse:iuent  wife,  and 
has,  by  her,  no  children,  but  has  children  alive,  by  a  pre- 
vious wife,  the  land  which,  at  his  death,  descends  to  such 
wife,  shall,  at  her  death,  descend  to  his  children." 

This  proviso,  in  my  opinion,  applies  only  in  cases  where 
the  husband  dies  seized  of  the  land.  This  is  shown  by 
the  language  of  the  proviso,  taken  in  connection  with 
the  other  sections  of  the  statute.  By  its  terms,  it  ap- 
plies only  to  cases  where  the  land  ^^  descends  to  .such 
wife."  This  is  the  case  where  the  husband  dies  seized, 
as  provided  for  by  the  17th  section ;  but  this  is  not  the 
case  under  the  27th  section.  A  leading  object  of  the 
proviso  is,  to  cast  the  descent  upon  the  children  of  the 
husband.  The  language  is,  '*  the  land  which,  at  his 
death,  descends  to  such  wife,  shall,  at  her  death,  descend 
to  his  children."  The  proviso  can  not  be  carried  out, 
and,  in  my  opinion,  was  not  intended  to  apply,  in  cases 
where  the  land  had  been  parted  with  by  the  husband, 
or  had  been  sold  on  execution  against  him ;  *  for,  in 
such  case,  the  third  could  not  descend  to  his  surviving 
wife,  nor  could  that  third,  at  her  death,  descend  to  his 
children. 

I  am  of  the  opinion  that  the  Legislature  did  not  intend, 
by  the  proviso  to  the  24th  section,  to  limit  the  right  of  a 
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second  or  other  eub^equent  wife  to  a  life-estate  only  in 
one-third  of  the  land,  iu  cases  where  it  had  been  sold  by 
the  husband  in  his  lifetime,  or  had  been  sold  on  execu- 
tion against  him,  so  that  his  heirs  could  take  nothing  in 
it  after  the  death  of  the  surviving  wife;  but  onfy  in  cases 
where  his  heirs  would  take  the  third  after  the  death  of  the 
surviving  wife. 

NiBLACK,    J. — I    concur    in    the    foregoing  dissenting 
opinion. 
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Baxsoad. — Petition  for  Appropriation, — Corporate  Existence  of  Company^  jj^  ^ 
—Surplusage, — Act  of  1869  Gonstriied, — Township  Might  Vote  to  Take 
SUxk. — Power  of  County  Commissioners. — Injunction, — A  petition  was 
preented  to  a  board  of  county  commissioners,  under  the  act  of  May  12th,  j'^  ^ 
186t,  before  it  was  amended  by  the  act  of  March  17th,  1875,  praying  the 
boart  to  order  an  election  upon  a  proposed  appropriation  by  a  township, 
to  aik  in  the  construction  of  a  railroad  by  a  railrosid  company  named,  "  a 
corpcation  under  the  laws  of  the  State  of  Indiana,  now  owned  by  and 
formig  a  part  of"  another  railroad  company  named,  "  a  corporation  un- 
der tb  laws  of  the  State  of  Illinois  ;  *  *  *  and  that  said  appropriation,'* 
namit^  the  amount,  **  be  levied  by  taxation  on  and  fh>m  said  *  town- 
ship *and  invested  in  the  capital  stock  of  said  company,*'  for  the  benefit  * 
of  the  ownship  and  taxpayers.  The  petition  haying  been  granted  and 
notice  iven  of  the  election,  the  appropriation  voted  and  the  tax  levied,  a 
taxpayr  brought  an  action  to  enjoin  its  collection. 

Held^  tba^he  petition  sufficiently  shows  such  company  to  have  been  one  or- 
gan izedinder  the  laws  of  Indiana. 

HeUL,  alsojnasmuch  as  the  answer  denied  the  ownership  of  such  company 
by  a  forign  company,  that  the  petition  was  not  vitiated  by  its  statement 
of  such  (vnership. 

Held,  also, hat,  under  the  original  act,  the  township  had  a  right  to  vote 
upon  thiprupo^ition  to  make  an  appropriation  by  taking  stock, 

Sauk. — Adgnee  of  Company  — The  fact  that  such  petition  asks  that  the  tax 
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to  be  levied  shall  be  paid  to  the  proper  railroad  company  named,  **  or  its 
assigns/'  does  not  invalidate  the  petition. 

SAU^—Deacripiion  of  Railroad,— The  notice  of  such  election  sUtod  that 
the  question  to  be  voted  upon  was  that  of  voting  an  appropriation  to  sid 
in  constructing  such  railroad,  naming ,  it,  **  by  taking  stock  in  the  com- 
pany consftucting  said  railroad.'' 

Heldy  that  the  railroad  company  named  was  meant  by  the  words  **  compsnj 
constructing,**  etc. 

Same. — Excessive  Leey.— Enjoining  Tajc, — Payment  or  Tender  of  Tax  Law. 
fully  Ijeoied.— The  fact  that  the  levy  mHde  to  niise  the  tax  V(»tod  will 
raise  an  amount  slightly  in  excess  of  the  amount  voted  will  not  invalidsts 
the  tax,  and  will  not  relievo  the  plaintiff  from  the  gcnertil  rule,  thttke 
must  first  have  paid  or  tendered  the  amount  legally  levied. 

SAME.—JudgnieHt'-Remedy,-~Appcal,—Nofice  of  Election  can  not  be  OU- 
laterally  Attacked,— Where^  upon  the  voting  of  such  an  appropriatton, 
the  board  of  commissioners  order  h  tax  to  be  levied,  they  thereby  deter- 
mine judicially  that  proper  notice  of  such  eleciion  has  been  given,  ani 
such  fact  can  not  be  questioned  in  an  action  to  enjoin  the  collection  ♦f 
the  tax.    If  there  was  not  proper  notice,  the  taxpayers'  remedy  was  ij 
appeal  from  the  order  of  the  board. 

From  the  White  Circuit  Court, 

-4.  W.  Reynolds^  E.  B,  SellerSj  N.   0.  Ross  and  J  K 
WaUace^  for  appellaiit. 
-D.  P.  Baldwin  and   W.  H,  Dague^  for  appellees. 

WoRDEN,  J. — This  was  an  action  by  the  appellees  who 
were  taxpayers  of  Union  township,  in  White  cniiity, 
Indiana,  against  the  appellant,  who  was  the  trasurer 
of  that  county,  to  perpetually  enjoin  the  colietiou 
of  a  tax  levied  in  that  township,  to  aid  in  the  coBtruc- 
tion  of  the  Indianap  >lis,  Delphi  and  Chicago  Rilroad 
through  the  township. 

Demurrer  to  the  complaint  for  want  of  sufficielt  facts 
overruled.  Answer  of  one  paragraph,  to  whict  a  de- 
murrer for  want  of  sufficient  facts  was  sustained,  .nd  ex- 
ceptions taken.  Final  judgment  for  the  plaintifl&enjoin- 
ing  the  collection  of  the  tax. 

The  pleadings  are  entirely  too  long  to  be  here  let  out, 
but  we  wilt  consider  the  objections  made  to  the  vadity  of 
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the  tax,  as  they  are  presented  by  the  pleadings  and  brief 
of  counsel. 

The  petition  to  the  board  of  commissioners  was  as  fol- 
lows : 

"  The  underagned  citizens  and  freeholders'  of  Union 
township,  in  the  said  county  of  White,  respectfully  peti- 
tion your  honorable  board  t6  make  an  appropriation  of 
twenty-four  thousand  four  hundred  dollars  to  aid  the  Indi- 
anapolis, Delphi  &  Chicago  Railroad  Company,  a  corpora- 
tion under  the  laws  of  the  State  of  Indiana,  now  owned 
by  and  forming  a  part  of  the  Chicago  &  South  Atlantic 
Railroad  Company,  a  corporation  under  the  laws  of  the 
State  of  Illinois,  in  the  construction  of  the  contemplated 
railroad  through  Union  township,  in  said  county  of  White, 
afad  that  said  appropriation  of  twenty-four^  thousand  four 
hundred  dollars  be  levied  by  taxation  on  and  from  said 
Union  township  in  White  county,  and  invested  in  the  capital 
stock  of  said  company^  for  the  use  and  benefit  of  said  town- 
ship and  the  persons  who  shall  pay  taxes,  and  that  said 
appropriation  of  money  be  paid  to  said  railroad  company 
or  assigns,  for  the  purpose  aforesaid,  subject  to  the  provi- 
sions and  limitations  of  existing  laws.'^ 

The  notice  of  election  was,  in  substance,  as  follows,  to 
wit:   • 

"  Notice  is  hereby  given  to  the  qualified  i^oters  of  Union 
township,  in  White  county,  in  the  State  of  Indiana,  that 
by  order  of  the  board  of  commissioners  of  said  county, 
made  at  the  regular  session  in  March,  1874,  of  said  board, 
the  polls  will  be  opened  on  Saturday,  April  25th,  1874,  at 
the  usual  place  of  voting  in  said  township,  to  take  the 
votes  of  legal  voters  thereof  upon  the  subject  of  said 
township,  aiding  in  the  construction  of  the  Indianapolis 
Delphi  k  Chicago  Railroad  through  said  township,  by 
^taking  stock  in  the  company  constructing  said  railroad^  to 
the  amount  of  twenty-four  thousand  four  hundred  dollars," 
etc. 


_     J 
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It  is  objected  that  the  petition  was  defective,  and  the 
proceedings  under  it  void,  becaase  it  did  not  state  that  the 
Indianapolis,  Delphi  k  Ofaieago  Railroad  company  was  a 
corporation  ^  organized "  under  the  laws  of  this  "State. 
The  petition  shows  that  the  company  mentioned  was  ^  a 
corporation  under  the  laws  of  this  State,"  and  this  implies 
that  it  was  organized  under  the  laws  of  this  State.  Unless 
it  was  so  organized,  we  do  not  see  how  it  could  have 
been  a  corporation  under  the  laws  of  this  State.  It  is 
not  seen  very  clearly  what  was  meant  by  the  words,  in  the 
petition,  "  now  owned  by  and  forming  a  part  of  the  Chi- 
cago &  South  Atlantic  liailroad  Company,"  but  in  view  of 
the  allegations  in  the  answer,  which  the  demurrer  thereto 
admits  to  be  true,  we  think  they  should  not  be  held  to 
vitiate  the  petition.  The  answer  avers  "  that  it  is  not 
true,  as  alleged  in  the  complaint,  that  the  Indianapolis, 
Delphi  &  Chicago  Railroad  Company  is,  or  was  at  the 
time  of  the  commencement  of  this  suit,  or  ever  was,  or 
that  its  property  and  franchises  ever  were  or  are  owned 
by  the  Chicago  k  South  Atlantic  Railroad  Company,  or  any 
other  corporation,  foreign  or  domestic." 

It  is  insisted  that,  as  the  petition  asked  that  the  amount 
of  the  aid  to  be  furnished  be  invested  in  the  stock  of  the 
company,  and  as  the  voters  voted  to  furnish  the  aid  by 
taking  stock,  the  whole  proceedings  were  rendered  void; 
and  it  is  said  in  one  of  the  briefs  that  this  is  the  ground 
upon  which  the  court  below  held  the  assessment  of  the  tax 
to  be  void. 

The  proceedings  were  had  under  the  provisions  of  the 
act  of  May  12th,  1869,  3  Ind.  Stat.  889,  before  it  was 
amended  by  the  act  of  March  17th,  1875.  Acts  1875,  Spec. 
Sess.,  p.  70.  The  first  section  of  the  original  act  provided 
"  That  whenever  a  petition  shall  be  presented  to  the  board 
of  commissioners  of  any  county  in  this  State,  at  any  reg- 
ular or  special  session  thereof,    *    *    *    signed  by  twenty- 
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five  freeholders  of  any  township  of  such  county,  asking 
SQch  township  to  make  an  appropriation  of  money  to  aid  a 
railroad  company  named  in  such  petition,  and  then  duly 
organized  as  aforesaid,  in  constructing  a  railroad  in  or 
through  such  towoship,  by  taking  stock  in  or  donating 
money  to  such  company  to  an  amount  specified  in  such 
petition,  not  exceeding,  however,  two  per  centum  upon  the 
amount  of  the  taxable  property  of  such  *  *  *  town- 
ship *  *  on  the  tax  duplicate  of  the  county,  delivered 
to  the  treasurer  of  the  county  for  the  preceding  year,  it 
shall  be  the  duty  of  such  board,"  etc. 

This  section,  standing  by  itself,  as  we  think,  clearly  im- 
plies that  the  petitioners  may  specify,  in  their  petition,  the 
mode  in  which  they  ask  the  aid  to  be  furnished,  whether 
by  taking  stock  in  the  company  or  donating  the  money  to 
it.  The  language  is,  matters  extraneous  to  the  point  being 
eliminated  : 

"  Whenever  a  petition  shall  be  presented,  *  *  *  ask- 
ing such  township  to  make  an  appropriation  of  money  to 
aid  a  railroad  company,  *  *  *  by  taking  stock  in  or 
donating  money  to  such  company,  *  *  *  it  shall  be 
the  duty  of  such  board,"  etc. 

If  the  petition  may  specify  the  mode  in  which  it  is  pro- 
posed to  furnish  the  aid,  it  follows  that  the  voters  may  vote 
upou  furnishing  the  aid  in  the  manner  proposed. 

The  fourteenth  section  of  the  act,  which  seems  to  be  still 
in  force  as  it  was  originally  enacted,  provides  that  "  Said 
board  of  commissioners  may,  after  the  assessment  herein 
provided  for,  or  any  part  thereof,  shall  have  been  collected, 
take  stock  in  such  railroad  company,  from  time  to  time,, 
in  the  name  of  the  proper  county  or  township,  as  the  case 
may  be,  and  pay  therefor,  when  the  same  is  taken,  out  of 
the  moneys  so  collected  as  aforesaid,  or  they  may  donate 
such  moneys  to  said  company  for  the  purpose  of  aiding  in 
the  construction  of  such  railroad,  and  pay  the  same  over, 
from  time  to  time,  as  the  work  progresses." 
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We  are  of  opinion  that  the  first  section  of  the  act  author- 
izes the  petitionera  to  the  board  for  aid  to  be  given  by  a 
township,  to  state  in  the  petition  the  manner, in.  which  it  is 
proposed  to  furnish  the  aid,  whether  by  taking  stock  in 
the  company,  or  by  donating  the  money  to  the  company, 
and  that  the  proposition  to  furnish  the  aid  in  the  manudr 
stated  may  be  submitted  to  the  electors  of  the  township, 
and  that  the  14th  section  must  be  soctMistrued  as  to  author- 
ize the  board  of  commissioners  to  take  stock  in  the  com- 
pany on  behalf  of  the  tow^nship,  or  to  donate  the  moaey 
for  the  purpose  of  aiding  in  the  construction  of  the  rail* 
road,  in  cases  where  the  manner  of  furnishing  aid  has  been 
determined  bj'  the  petition  and  vote,  in  whichever  manner 
may  have  been  designated  by  the  petition  and  vote. 
This,  it  seems  to  us,  is  the  fair  construction  of  the  two 
sections,  and,  indeed,  of  all  the  sections  of  the  statute  taken 
together.  The  people  of  a  township,  who  vote  this  tax 
upon  themselves,  should  have  the  right,  and,  as  we  think, 
have  the  right  under  the  law,  to  determine  by  their  vote 
the  manner  in  which  the  money  shall  be  used,  whether  by 
donation  of  the  money  or  by  taking  stock  in  the  company. 
They  may  be  suj\posed  to  know  what  their  interests  in  the 
matter  may  be  quite  as  well  as  the  board  of  commissioners 
of  the  county.     Bittinger  v.  Bell^  65  Ind.  445. 

We  are  of  opinion,  therefore,  that  this  objection  to  the 
tax  is  not  well  taken. 

It  is  also  objected  that  the  petition  is  void  and  the  tax 
illegal,  because  the  petition  asks  that  the  money  be  paid 
to  the  railroad  company  "  or  its  assigns,"  etc.,  and,  in  con- 
nection with  this  point,  it  may  be  observed  that  it  appears 
that  the  railroad  company  has  transferred  its  interest  in 
the  tax  to  Yeoman,  Hagler  k  Co. 

It  is  not  seen  that  any  one  is  injured  by  the  assignment 
of  the  claim.  If  the  township  gets  the  stock,  which  it  is 
entitled  to  do  either  before  or  concurrently  with  the  pay- 
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ment  of  the  money,  whether  paid  to  the  railroad  company 
or  its  assigns,  it  can  not  be  material  whether  the  money  is 
paid  to  the  railroad  company  or  its  assigns.  If  the  assign- 
ment is  valid,  the  taxpayer  is  not  injured.  If  it  is  invalid, 
it  harms  no  one,  and  furnishes  no  reason  why  the  tax 
should  not  be  collected.  There  is  no  foundation  in  these 
objections.  See,  on  the  subject  of  assignment,  the  case  of 
WUson  V.  The  Board  of  Commissioners  of  Hamilton  County, 
68  Ind.  507. 

It  is  objected  that  the  notice  of  the  election  was  void, 
because  it  was  given  "  to  take  the  votes  of  the  legal  voters 
thereof  upon  the  subject  of  said  township  aiding  in  the 
construction  of  the  Indianapolis,  Delphi  &  Chicago  Rail- 
road through  said  township,  by  taking  stock  in  the  com- 
pany constructing  said  railroad  to  the  amount,"  etc.  It  is 
insisted,  as  we  understand  the  brief,  that  this  does  not 
show  in  what  company  it  was  proposed  to  take  the  stocks 
The  notice  shows  that  it  was  proposed  to  give  aid  in  the 
construction  of  the  Indianapolis,  Delphi  &  Chicago  Rail- 
road through  said  township,  by  taking:  stock  in  the  com- 
pany constructing  said  railroad.  This,  it  seems  to  us, 
fairly  means,  by  taking  stock  in  the  Indianapolis,  Delphi  k 
Chicago  Railroad  Company,  for  it  will  not  be  assumed  that 
any  other  company  was  constructing  the  road.  We  think 
no  one  could  have  been  misled  as  to  the  company  in 
which  it  was  proposed  to  take  stock,  and  that  the  notice 
was  sufficient. 

It  is  claimed  that  the  taxes  levied  amount  to  more  than 
the  $24,400.  The  board  ordered  one  per  cent,  upon  the 
taxable  property  to  be  placed  upon  the  tax  duplicate  for 
the  year  1874,  and  a  like  amount  for  the  year  1875. 
The  two  per  cent,  upon  the  taxable  property  of  the 
township,  thus  levied,  would,  if  all  were  collected,  produce 
a  snm  slightly  in  excess  of  the  $24,400,  the  amount  of  the 
taxables  being  a  little  more,  than  enough  to  produce,  at  the 
two  per  cent.,  the  sum  of  |24,400. 
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The  tax  was  valid  ^  far  as  was  necessary  to  produce 
the  sum  of  ^24,400.  ¥he  trifling  excess  may  not  have 
been  valid ;  but  the  case  comes  clearly  within  the  rule 
that  payment  or  tender  mast  be  made  of  the  portion  of 
taxes  that  are  legal,  in  order  that  an  injunction  will  be 
granted  to  restrain  the  collection  of  such  portion  as  may 
be  illegal.  The  case  is  entirely  different  from  one  in  which 
the  amount  of  aid  asked  exceeds  the  two  per  cent,  on  the 
amount  of  taxables.  Besides,  the  excess  on  each  taxpay- 
er's property  is  so  infinitessimal  as  to  come  within  the 
maxim,  de  minimis  non  curat  lex. 

We  have  thus  considered  the  objections  urged  against 
the  tax  by  the  counsel  for  the  appellees,  and  find  them  in- 
sufficient. In  our  opinion,  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  answer. 

The  judgment  below  is  revereed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

BiDDLB)  J.,  dissents. 

On  petition  for  a  rehearing. 

WoRDEN,  J. — In  this  case,  the  appellees  have  filed  a 
petition  for  a  rehearing,  insisting  that  the  notices  of  th» 
election  and  the  certificates  or  proof  thereof  were  in- 
sufficient. 

Since  the  original  opinion  in  this  case  was  filed,  the 
case  of  The  Board  of  Comm'rs  of  Lawrence  Co.  v.  HaR. 
posty  p.  469,  was  decided.  In  that  case  it  was  decided 
that  "  The  filing  of  the  petition  calls  into  exercise  the 
jurisdiction  of  the  board,  and  authorizes  that  body  to 
determine,  not  only  whether  the  petition  is  properly 
signed  by  the  requisite  number  of  freeholders  of  the  town- 
ship, but  every  other  fact  necessary  to  the  granting  of  the 
prayer  of  the  petition,  including  the  due  organization,  un- 
der the  laws  of  this  State,  of  the  company  in  whose  &vor 
aid  is  asked. 
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"  By  making  the  order  granting  the  prayer  of  the  ^ti- 
tion,  the  board  must  be  taken  to  have  decided  that  the  com- 
pany was  such  an  one  as  was,  under  the  statute,  entitled  to 
aid  ;  and  if,  in  this  respect,  it  has  committed  an  error,  the 
decision  is,  nevertheless,  binding  and  conclusive,  unless  ap- 
pealed from,  and  can  not  be  attacked  collaterally,  as  by 
injunction  upon  the  collection  of  the  tax." 

So,  here,  the  board  must  be  taken  to  have  determined 
that  proper  notice  of  the  election  had  been  given,  and 
that  all  steps  required  by  law  had  been  taken,  in  order  to 
the  granting  of  the  petition.  This  decision  of  the  board 
can  not  be  attacked  collaterally.  If  any  error  or  mistake  was 
committed  by  the  board,  an  appeal,  provided  for  by  law, 
would  have  furnished  an  ample  remedy. 

The  petition  for  a  rehearing  is  overruled. 


Leokabd  et  ux.  v.  Barnett  et  ux. 

Fbaudulvnt  Cokveyancb.  —  Hitnhand  and  Wife. —  Where  property  is 
purchased  with  the  separate  means  of  a  wife,  and  tbe  title  thereto  taken 
in  the  name  of  her  husband  without  her  knowledge  or  consent,  a  subse- 
quent conveyance  by  the  husband  to  his  wife,  of  said  property,  is  not 
fraudulent,  as  between  his  wife  and  her  husband's  creditors. 

Supreme  Covvt.T.^Praeiiee.— Waiver. —  Weight  of  Evidence, — See  opinion. 

5'rom  the  DeKalb  Circuit  Court. 

W.  Z/.  Peiifiehl^  for  appellants. 
•7.  L  Best^  for  appellees. 

HowK,  J, — In  this  action,  the  appellants  sued  the  appel- 
lees, in  a  complaint  of  three  paragraphs,  the  first  of 
which  was  dismissed  by  the  appellants  before  the  trial  of 
the  cause. 
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In  his  brief  of  this  case,  the  appellants'  counsel  ad- 
mits that  "  the  second  paragraph  of  the  complaint  con- 
tains substantially  the  same  allegations  as  the  third." 

In  the  third  paragraph  of  their  complaint,  the  ap- 
pellants alleged,  in  substance,  that  on  the  Slst  day  of 
March,  1875,  they  commenced  an  action  in  the  De  Kalb 
Circuit  Court,  against  the  appellee  Joseph  8.  Barnett,  to 
recover  damages  in  the  sum  of  three  thousand  dollars, 
for  injuries  sustained  by  the  appellant  Amanda  Leonard,by 
the  negligent  and  unskilful  treatment  of  her  fractured 
arm  by  said  Joseph  8.  Barnett,  as  a  physician  and  sur- 
geon ;  that  on  the  29th  day  of  December,  1875,  the  ap- 
pellants recovered  a  judgment  in  said  action,  against  the 
said  Joseph  8.  Barnett,  for  the  sum  of  one  thousand  dol- 
lars damages,  and  costs  taxed  at  two  hundred  dollars, 
which  judgment  and  costs  were  due  and  unpaid ;  that, 
on  said  31st  day  of  March,  1875,  the  said  Joseph  8.  Bar- 
nett was  the  owner  in  fee-simple  of  certain  real  estate, 
particularly  described ;  that  afterward,  to  wit,  on  the  7th 
day  of  April,  1875,  the  said  Joseph  8.  Barnett,  to  defraud 
the  appellants  out  of  any  judgment  they  might  recover 
and  his  creditors  generally,  conveyed  the  said  real  estate, 
without  any  consideration  whatever,  to  the  appellee  Belle 
Barnett,  in  secret  trust  for  him,  the  said  grantor ;  that  the 
appellee  Joseph  8,  Barnett,  at  the  time  of  said  convey- 
ance, was  indebted  to  the  appellants  and  his  other  credit- 
ors, in  the  sum  of  three  thousand  dollai*s,  and  had  not 
at  that  time,  nor  at  any  time  since,  other  property  and 
means  left,  adequate  and  sufficient  for  the  payment  of  all 
his  debts  ;  that  said  conveyance  was  made  by  said  Joseph 
S.  Barnett  with  the  fraudulent  intent  to  cheat,  hinder 
and  defraud  the  appellants  and  his  other  creditors  out  of 
their  respective  claims ;  that,  at  and  before  the  time  of  said 
conveyance,  the  said  Belle  Barnett  had  notice  of  the  ap- 
pellants' claim  and  of  said  debts,  and,  in  taking  said  con- 
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veyance,  had  notice  of  the  fraudulent  intent  of  said  Joseph 
S.  Barnett,  and  colluded  and  participated  with  him  in  said 
intent,  with  the  fraudulent  intent  on  her  part  to  assist  him 
in  defrauding  the  appellants  and  his  other  creditors;    that 

on  tKe  —  day  of ,   1876,  the  appellants  caused  an 

execution  to  be  issued  on  their  said  judgment,  to  the 
sheriff  of  said  De  Kalb  county ;  and  that  said  execution 

was,  on  the  —  day  of ,  1876,  returned  by  said  sheriff, 

"  no  property  found  on  which  to  levy."  Wherefore  the 
appellants  asked  that  the  said  conveyance  be  set  aside 
and  declared  void,  that  their  said  judgment  be  declared  a 
lien  on  said  real  estate,  and  for  all  other  proper  relief. 

The  appellees  jointly  answered  the  complaint,  by  a  gen- 
eral denial  thereof.  The  issues  joined  were  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellees ;  and  the 
appellants'  motion  for  a  new  trial  having  been  overruled, 
and  their  exception  entered  to  this  ruling,  the  court  ren- 
dered judgment  on  the  verdict. 

In  this  court,  the  only  error  assigned  by  the  appel- 
lants is  the  decision  of  the  circuit  court  in  overruling 
their  motion  for  a  new  trial.  In  this  motion,  the  fol- 
lowing causes  were  assigned  for  such  new  trial : 

1.  The  verdict  of  the  jury  was  contrary  to  law; 

2.  The  verdict  was  contrary  to  the  evidence  ; 

3.  The  verdict  was  not  sustained  by  the  evidence ; 

4.  Error  of  the  court  in  its  general  instructions  given 

to  the  jury; 

5.  Error  of  the  court  in  giving  the  jury  the  first,  sec- 
ond and  third  of  the  special  instructions,  and  each  of 
them,  asked  by  the  appellees ; 

6.  Error  of  the  court  in  refusing  to  require  the  appel- 
lee Belle  S.  Barnett  to  answer  more  specifically  each  of 
the  interrogatories  propounded  to  her  by  the  appel- 
lants, and  filed  with  their  complaint  in  this  cause ;   and, 

7.  Error    of   the  court   in  rejecting  from  the  jury 
Vol.  LXX.— 24 
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John  Jennings,  after  the  jury  had  been  accepted  by 
both  the  appellants  and  the  appellees,  and  in  permitting 
his  place  on  said  jury  to  be  filled  and  supplied  by 
one . 

The  appellants'  counsel  complains,  in  argument,  of 
the  court's  general  instruction  to  the  jury.  In  this  in- 
Htruetion,  after  stating  the  nature  and  object  of  this 
suit,  the  court  charged  the  jury,  of  its  own  motion,  as 
follows : 

'•That,  if  you  find  from  the  evidence,  that  the  house 
and  lot  in  controversy  were  purchased  with  the  separate 
means  of  the  said  Belle  S.  Barnett,  and  he "  (Joseph  8. 
Barnett)  *'took  an  absolute  conveyance,  in  his  own  name, 
without  her  consent,  and  the  said  Joseph  S.  Barnett  con- 
veyed the  land  to  his  wife,  Belle  S.  Barnett,  before  the 
rendering  of  said  judgment,  the  transaction  is  not 
fraudulent  on  her  part;  for  Joseph  S.  Barnett  only  did 
what  the  law  would  have  compelled  him  to  do." 

In  connection  with  this  general  instruction,  the  appel- 
lants' counsel  has  also  complained  of  the  third  special  iu- 
Btruction,  given  the  jury  at  the  appellees'  request,  which 
reads  as  follows : 

"  If  you  find  from  the  evidence,  that  the  property  in 
question  was  purchased  by  the  defendant  Joseph,  at  the 
instance  and  by  the  direction  of  the  defendant  Belle,  with 
means  furnished  him  by  the  defendant  Belle;  and  he 
took  an  absolute  deed  in  his  own  name,  without  her  knowl- 
edge and  consent,  then  she  would  be  the  equitable  owner 
of  said  property ;  and  if,  afterward,  she  discovered  that 
the  title  was  in  his  name,  and  requested  her  husband, 
Joseph,  to  convey  it  to  her,  and  if  you  find  he  did  so, 
then  such  conveyance  is  good  against  the  creditors  of 
her  husband,  though  the  deed  was  made  directly  from  the 
husband  to  the  wife." 

It  is  objected  by  counsel  to  these  instructions,  that "  they 
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totally  ignore  the  question  of  fraud."  We  do  not  think 
80.  In  the  court's  general  instruction,  the  jury  were  told, 
in  substance,  that  if  they  found  from  the  evidence  that  the 
property  in  controversy  had  been  purchased  with  the  sepa- 
rate means  of  Belle  S.  Barnett,  and  her  husband  had  taken 
the  title  thereto  in  his  own  name,  without  her  consent, 
then  his  subsequent  conveyance  of  such  property  to  his 
wife  would  not  be  fraudulent  as  between  his  wife  and  his 
creditors.  For,  in  such  case,  Belle  S.  Barnett  was  the 
equitable  owner  of  the  property  in  question,  and,upon  a 
proper  application  a  court  of  equity  would  have  compelled 
her  husband  to  convey  it  to  her.  It  certainly  was  not 
fraudulent  for  Joseph  S.  Barnett  to  convey  to  his  wife  her 
own  property,  purchased  with  her  own  separate  means, 
when  it  was  found  to  be  the  fact  that  he  had  taken  the 
deed  to  such  property  in  his  own  name,  without  her  knowl- 
edge and  consent ;  and  much  less,  we  think,  could  it  be  said 
that  the  acts  of  Belle  S.  Barnett,  in  demanding  and  receiv- 
ing from  her  husband  a  conveyance  of  her  own  property, 
purchased  with  her  own  separate  means,  were  fraudulent 
as  against  the  creditors  of  her  husband.  In  the  case  of 
Eagan  v.  Downing,  bb  Ind.  65,  which,  like  the  case  at  bar, 
was  a  suit  by  a  judgment  creditor  to  set  aside  the  convey- 
ance of  certain  real  estate  by  the  debtor  to  his  wife,  and 
to  subject  the  land  to  the  payment  of  the  judgment,  in 
regard  to  a  case  where  the  land  had  been  purchased 
entirelv  with  the  wife's  means,  and  the  deed  taken  in  the 
name  of  her  husband,  without  her  consent,  it  was  said  by 
WoRDKN,  C.  J.,  speaking  for  the  court :  "  In  such  case,  she 
would  be  entitled  to  have  it  conveyed  to  her,  and  the 
creditors  of  the  husband  could  not  subject  it  to  the  pay- 
ment of  their  debts." 

This  is  the  law,  as  we  understand  it,  and  it  is  the  law,  as 
stated  by  the  court  in  the  above  quoted  instructions  in  the 
case  now  before  us.    These  instructions  were  applicable 


872  SUPREME  COUET  OF  INJ)IA]>fA. 

Leonard  et  ux.  v,  Bamett  ei  ux. 

to  the  case  made  by  the  evidence,  and  the  court  did  not  err, 
we  think,  in  giving  them  to  the  jury. 

The  sixth  and  seventh  causes  for  a  new  trial  the  appel- 
lants' counsel  has  failed  to  consider,  or  to  discuss  any  ques- 
tion presented  thereby  or  arising  thereunder,  in  his  elabo- 
rate brief  of  this  case.  Under  the  settled  practice  of  this 
court,  these  alleged  causes  for  a  new  trial  must,  therefore, 
be  regarded  as  waived.  Tracewell  v.  Peacock^  55  Ind.  572 ; 
Watson  V.  Piel,  68  Ind.  566. 

The  appellants'  attorney  has  devoted  a  large  portion  of 
his  argument  of  this  cause  to  the  examination  and  discus- 
sion of  the  evidence  in  the  record,  and  its  sufficiency  to  sus- 
tain the  verdict  in  this  cause.  We  do  not  think  that  it  is 
necessary  or  would  be  profitable  for  us  to  follow  counsel  in 
his  discussion  of  the  evidence,  or  to  attempt  an  answer  to 
the  points  he  makes  in  relation  thereto,  in  this  opinion. 
There  are  inaccuracies,  inconsistencies  and  contradictions 
in  the  evidence,  as  it  appears  in  the  record  ;  but  it  was  the 
peculiar  province  of  the  jury  to  reconcile  these,  and  to  de- 
termine what  portion  of  the  evidence  was  the  more  worthy 
of  belief.  We  are  of  the  opinion  that  there  was  evidence 
introduced  on  the  trial,  which  tended  to  show  that  the 
conveyance  of  the  real  estate  in  controversy,  by  Joseph  S. 
Barnett  to  his  wife.  Belle  S.  Barnett,  was  not  fraudulent 
as  against  the  husband's  creditors;  that  such  real  estate 
was  the  property  of  the  wife,  purchased  entirely  with  her 
own  separate  means,  and  the  deed  thereof  had  been  taken 
in  the  name  of  the  husband,  without  her  knowledge  and 
consent ;  and  that,  when  she  discovered  the  deed  of  the 
real  estate  to  be  in  her  husband's  name,  she  demanded  and 
received  from  him  a  conveyance  of  the  land  to  herself. 
We  can  not  weigh  the  evidence ;  and  where,  as  in  this  case, 
there  is  evidence  in  the  record  tending  to  sustain  the  ver- 
dict on  every  material  point,  such  verdict  can  not  and 
ought  not  to  be  disturbed  by  this  court,  on  what  we  might 
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conceive  to  be  the  preponderance  of  the  evidence.  The 
Ft.  Wayne^  etc.y  Railroad  Co.  v.  ffusselmariy  65  Ind.  73. 

The  court  did  not  err,  we  think,  in  overruling  the 
motion  for  a  new  trial. 

The  j  udgment  is  affirmed,  at  the  appellants'  costs. 


EiMBROuGH  V.  Lukins. 

Iktbbest. —  WTien  Compound  Interest  is  Usurious, — ReccttpmefU, — Promis- 
sory Note, — Where,  in  computing  the  interest  on  a  matured  promissory 
note,  the  interest  is  so  compounded  as  that  the  aggregate  amount  thereof 
exceeds  the  amount  of  simple  interest  on  such  note,  calculated  at  the 
highest  rate  then  legal,  the  excess  is  usurious,  and  may  be  recouped  in  an 
action  on  a  promissory  note  given  for  the  amount  of  the  note  upon  which 
interest  has  been  so  compounded. 

Prom  the  Grant  Circuit  Court. 

G.  W.  Harvey,  for  appellant. 

A.  E.  Steele  and  if.  6r.  Steele,  for  appellee. 

WoRDBN,  J. — Action  by  the  appellee,  against  the  appel- 
lant, upon  a  promissory  note  executed  by  the  defendant  to 
the  plaintiff  for  the  sura  of  |708  ^^  dated  Richmond, 
Ind.,  Nov.  Ist,  1873,  payable  twelve  months  after  date,  with 
interest  from  date,  at  the  rate  of  8  per  cent,  per  annum. 

The  defendant  answered  by  way  of  recoupment,  in  sub- 
stance, that  the  note  was  given  in  consideration  and  re- 
newal of  a  note  which  the  plaintiff  held  against  the  de- 
fendant, of  the  following  tenor,  viz.: 

"  1223  /zftj  April  11th,  1855. 

"  Due  John  Lukins  or  order  the  sum  of  two  hundred 
and  twenty-three  dollars  and  sixty-five  cents,  for  value 
received,  with  eight  per  cent,  interest  per  annum. 

(Signed,)  "  Eli  Eimbbough." 
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This  note  had  the  following  indoreemeuts  of  credit  upon 
it,  viz. : 

*'  lieceived  interest  up  to  2d  November,  1856. 

"  Received  interest  up  to  2d  November,  1858." 

That  the  plaintiff  so  computed  and  compounded  the  in- 
terest on  the  former  note  as  to  make  the  amount  due  when 
the  note  sued  on  was  given  appear  to  be  the  amount  speci- 
fied in  that  note  ;  that  the  note  in  suit  was  therefore 
given  in  part  for  usurious  and  illegal  interest,  which  he 
prays  may  be  recouped,  etc. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
the  answer,  and  the  defendant  excepted.  Judgment  for 
the  plaintiff,  for  the  amount  of  the  note  sued  on  and  interest. 

We  think  the  court  erred  in  sustaining  the  demurrer  to 
the  answer.  Under  the  statute  in  force  at  the  time  the 
note  in  suit  was  executed,  ten  per  cent,  per  annum  was  the 
highest  rate  of  interest  that  could  be  contracted  for.  1  R. 
S.  1876,  p.  599.  Nor,  in  computing  the  amount  due  on  the 
former  note  when  that  in  suit  was  executed,  could  the  in- 
terest on  the  former  be  so  compounded  as  to  make  it 
exceed  the  rate  of  ten  per  cent,  per  annum.  Burns  v. 
Anderson,  68  Ind.  181. 

The  interest  on  the  former  note  was  paid  up  to  Novem- 
ber 2d,  1858.  The  interest  for  fifteen  years  was,  therefore, 
due  on  the  former  note,  when  that  in  suit  was  executed. 
Allowing  the  interest  on  the  former  note  to  be  so  com- 
pounded as  to  make  the  rate  of  ten  per  cent,  per  annum, 
the  amount  of  that  interest,  when  the  note  in  suit  was 
executed,  was  $335.48.  This  interest  added  to  the  princi- 
pal makes  $559.13.  This  last  sum  was  the  utmost  that 
could  have  been  due  on  the  former  note,  when  that  in  suit 
was  executed ;  and  for  all  beyond  this  sum,  according 
to  the  facts  alleged,  the  note  sued  on  is  usurious  and  void. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  etc.  ^ 


MAY  TERM,  1880. 


375 


Knight  r.  The  State. 


Knight  v.  The  Statb. 

Cexmikal  Law. — Aunc  Pro  Tunc  Kniry^  at  Adjourned  Temi, — Arraignment. 
— Jurisdiction. — Preauntpiion, — Evidence, — The  Original  entry  of  record,  in 
a  criminal  prosecution,  made  at  the  time  of  ihe  trial,  failing  to  show  an  ar- 
raignment or  plea,  an  entry  was  ooade  at  what  appeared  to  be  a  special  term 
of  court,  showing  an  arraignment  and  plea. 

Held,  the  presumption  being  in  favor  of  the  jurisdiction  of  the  trial  court, 
and  that  court  appearing  by  the  record  to  have  had  jurisdiction  over  the 
defendant  at  the  trial,  that  such  jurisdiction  continued  during  the  special 
or  adjourned  term,  and  th  it  the  court  had  the  right  to  direct  such  nvaie 
pro  tune  entry  to  be  made  ;  and  that  it  is  presumed,  the  contrary  not  ap- 
pearing, that  there  was  evidence  authorizing  such  entry. 

^AM^.^Aaeault  voUh  Intent.-^Insiructione.^On  the  trial  of  a  defendant 
indicted  for  an  assault  with  intent  to  murder,  the  court  instructed  the 
jury  that,  '*  Although  the  charge  in  the  indictment  is  that  of  aesault  with 
intent  to  commit  a  felony,  yet  the  indictment  contains  a  charge  simply 
of  an  assault,  and  the  defendant,  though  presumed  to  be  innocent  of  either 
offence,  may,  under  the  indictment,  be  found  guilty  of  either,  *  as  the 
evidence  may  justify." 

Held,  the  jury  having  been  also  instructed  fully  that  the  crime  charged  was 
an  assault  with  intent,  and  as  to  what  was  necessary  to  make  out  that 
crime,  that  the  instruction  was  proper. 

Same. — An  instruction,  in  such  a  prosecution,  properly  applying  certain 
rules  of  law  to  the  question  of  the  defendant's  guilt  or  innocence  of  either 
the  misdemeanor  or  the  felony,  is  not  erroneous  merely  because  it  does  not 
apply  those  rules  to  both. 

Same. — Character  of  Defendant — In  a  criminal  prosecution,  the  defend- 
ant's character  is  not  taken  into  consideration  unless  he  first  introduces 
evidence  in  support  of  it;  and  then  it  is  decided  upon  the  evidence,  as 
any  other  matter  should  be  decided. 

Savlz.— Refusal  of  Instruciion^A  refusal  to  give  an  instruction  upon  a  point 
fully  covered  by  one  already  given  is  not  erroneous. 

Same. — Self- Defence.— Peasonable  Doubt. — See  opinion. 

From  the  Gibson  Circuit  Court. 

J.  E.  McCullough  and  L.  C.  JEmbree,  for  appellant. 
T.  W.  Woollen^  Attorney  General,  and    W.  H,   Trippet^ 
Prosecuting  Attorney,  for  the  State. 

IfiBLACK,  J. — This  was  a  prosecution   against  Jackson 
Knight,  the  appellant,  upon  an   indictment   for  an  assault 
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upon,  with  the  intent  to  murder,  one  Nicholas  Hampton. 
A  jury  returned  a  verdict  of  guilty,  fixing  the  appellant*8 
punishment  at  a  fine  of  one  dollar  and  imprisonment  in 
the  state-prison  for  two  years.  A  motion  for  a  new 
trial  being  first  overruled,  judgment  was  rendered  on 
the  verdict.  The  trial  was  had  at  the  September 
terra,  1879,  of  the  court  below,  and  was  concluded 
on  the  20th  day  of  September  ~  in  that  year.  The 
record  of  the  trial,  as  made  up  at  the  time,  did  not  show 
any  arraignment  upon,  or  plea  to,  the  indictment. 

Afterward,  ut  what  was  called  a  special  term  of  the  court 
below,  begun  and  held  on  the  12th  day  of  January,  1880, 
the  following  proceedings  were  had: 

"  Comes  now  William  H.  Trippet,  prosecuting  attorney, 
prosecuting  the  pleas  of  the  State,  and  it  is  ordered  that 
the  following  entry  be  entered  of  record  .•  ♦  *  *  Ifow 
tor  the  fourth  day  of  the  present  terra  of  this  court,  it  (that) 
being  the  4th  day  of  September,  1879,  to  wit,  the  same 
being  the  proceedings  at  that  time: 

"*The  State  of  Indiana  v.  Jackson  Enight.  Comes 
now  the  prosecuting  attorney,  prosecuting  the  pleas  of  the 
State,  and  also  comes  the  defendant,  and  said  defendant 
being  arraigned  in  open  court,  the  indictment  in  said 
cause  being  read  to  and  in  the  hearing  of  said  defendant 
by  the  said  prosecuting  attorney,  the  said  defendant  says, 
for  his  plea  to  the  indictment  herein,  that  he  is  not  guilty 
as  charged  in  the  indictment';  and  this  cause  is  set  for  trial 
the  9th  day  of  the  present  term  of  this  court.'  '* 

Two  objections  are  made  to  this  nunc  pro  tunc  order: 

First.  That  the  record  does  not  show  any  notice  to, 
or  appearance  by,  the  defendant ; 

Second.  That  it  is  not  affirmatively  shown  that  the 
order  was  made  upon  sufficient  evidence. 

The  proceedings  connected  with  this  order  show  it  to 
have  been  made  at  a  term  of  court  which  must  be,  and 
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evidently  was,  only  afii  adjourned  session  of  the  preceding 
September  term  of  the  court  below,  and  hence,  in  legal  con- 
templation, at  the  same  term  at  which  the  trial  was  had. 
2  R.  S.  1876,  p.  14. 

In  the  case  of  Bumsides  v.  EnniSy  43  Ind.  411,  this  court 
held,  and  we  think  correctly,  that  courts  have  full  and 
complete  control  of  the  records  of  their  proceedings  during 
the  entire  term  at  which  such  proceedings  are  had,  and 
that,  when  a  party  is  once  rightfully  in  court,  the  jurisdic- 
tion of  the  court  thereby  acquired  over  him  continues, 
without  further  notice,  so  long  as  any  steps  remain  to  be 
taken  in  the  cause.  It  was  further  held,  in  the  same  case, 
that,  where  the  record  does  not  disclose  upon  what  ground 
the  court  acted  in  correcting,  modifying  or  vacating  a 
judgment,  this  court  will  presume  that  the  action  of  the 
court  was  based  upon  some  good  and  sufficient  reason. 
The  rules  of  practice  thus  recognized  in  that  case  are,  in 
onr  opinion,  as  applicable  in  criminal  as  they  are  in  civil 
cases,  except  that  they  can  not  be  construed  to  mean  that 
any  important  step  can  be  taken  at  the  trial  in  a  criminal 
cause  in  the  absence  of  the  defendant,  unless  when  other- 
wise expressly  provided  by  law. 

The  case  of  Schoonover  v.  Meed,  65  Ind.  818,  cited  by 
counsel  for  the  appellant,  has  reference  more  particularly 
to  nune  pro  tunc  entries  made  in  a  cause  after  the  close 
of  the  term  at  which  the  trial  was  had,  and  to  the  kind 
of  evidence  upon  which  only  that  class  of  entries  can  be 
lawfully  made,  and  not  to  entries  like  the  one .  before  us, 
made  before  the  close  of  the  term  at  which  it  was  to  take 
effect,  and  where  the  proceedings  are  still  "  in  the  breast 
of  the  court." 

There  is  a  manifest  distinction  between  the  two  classes 
of  entries.  8  Bl.  Com.  406.  If,  however,  the  entry  com- 
plained of  in  this  case  had  been  made  after  the  close  of 
the  term,  we  would  still  have  to  assume  that  it  was  made 


878  SUPREME  COURT  OF  INDIANA. 


Knight  V.  The  State. 


upon  proper  and  sufficient  evidence,' as  the  evidence  upon 
which  it  was  made  is  not  before^  us. 

At  the  trial,  the  court,  upon  its  own  motion,  gave 
to  the  jury  fourteen  separate  and  somewhat  elabo- 
rate instructions  in  writing.  In  its  second  instruction, 
the  court  said,  that,  "  Although  the  charge  in  the  indict- 
ment is  that  of  assault  with  intent  to  commit  a  felony, 
yet  the  indictment  contains  a  charge  simply  of  an  as- 
sault, and  the  defendant,  though  presumed  to  be  innocent 
of  cither  oftence,  may,  under  the  indictment,  be  found 
guilty  either  of  an  assault  simply,  which  is  but  a  misde- 
meanor, or  he  may  be  found  guilty  of  the  felony  charged 
therein,  accordingly  as  the  evidence  may  justify  and  re- 
quire." 

The  appellant  objects  to  so  much  of  this  instruction  as 
is  above  set  out,  upon  the  ground  that  it  did  not  dis- 
tinctly inform  the  jury  that  he  could  not  be  convicted 
of  the  felony,  unless  he  was  also  found  guilty  of  the 
assault  charged  in  the  indictment,  but  we  are  unable  to 
sustain  that  objection.  In  the  firet  place,  the  language 
used  by  the  court  fairly  implies  what  the  appellant  insists 
ought  to  have  been  distinctly  expi^ssed.  In  the  next 
place,  the  jury  had  already  been  told  by  the  first  instruc- 
tion, in  sufficiently  explicit  terms,  that  the  felonious  con- 
duct charged  consisted  of  an  assault,  connected  with  the 
intent  to  commit  murder.  A  further  and  more  compre- 
hensive definition  of  what  was  necessary  to  make  out 
the  felony  charged  was  given  in  instruction  No.  8,  thus 
supplying  any  possible  defect  there  may  have  been,  if  any, 
in  that  respect,  in  the  second  instruction. 

The  third  instruction  gave  the  statutory  definition  of  an 
assault,  and  further  explained  what  was  necessary  to  con- 
stitute an  assault,  and  to  convict  the  appellant  of  that 
oflfence. 

The  fourth  instruction  referred  to  the  various  proposi- 
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tions  which  it  was  proper  for  the  jury  to  consider  while 
passing  upon  the  evidence,  and  concluded  with  a  statement 
as  to  the  influences  a  reasonable  doubt  ought  to  have  upon 
the  minds  of  the  jury.     The  fifth  and  sixth  instructions 
had  relation,  in  general  terms,  to   the  law  of  self  defence, 
without  any  attempted   application  of  the  principles  an- 
nounced to  the  particular  facts  of  this  case.     The  seventh 
instruction  had  reference   to  the   consideration  which  the 
jury  ought  to  give  to  evidence  tending  to  show  prevjbus 
threats  on  the  part  of  Hampton.     The  eighth  instruction 
gave  the  statutory  definition  of  the  felony  charged,  with 
some  illustrations  as  to  what  was  necessary  to  bring  a  case 
within  that  definition.  The  ninth  instruction  made  further 
explanations   as  to  what  was  necessary  to  authorize  the 
conviction  of  the  defendant  for  the  alleged  felonious  and 
malicious  shooting ;    concluding  with  some  further  refer- 
ence to  the   eflfect  which   is   to  be  given  to  a  reasonable 
doubt  in  a  cause  like  the  one  then  on  trial. 

The  thirteenth  instruction  gave  a  more  formal  definition 
of  a  reasonable  doubt,  which  was  as  follows : 

"A  reasonable  doubt  is  not  excluded  from  the  mind  of  a 
juror,  unless  he  is  so  convinced  by  the  evidence,  of  the 
defendant's  guilt,  that  he  would  act  on  that  conviction  in 
matters  of  the  highest  concern  and  import  to  his  own  inter- 
est, and  his  conviction  from  the  evidence,  as  to  the  truth  of 
defendant's  guilt,  must  be  such  that  a  prifdent  man  would 
feel  safe  to  act  upon  it  under  any  circumstances,  when 
there  was  no  compulsion  resting  upon  him  to  act  at  all. 
This  reasonable  doubt  may  arise  upon  the  issue  as  to 
whether  the  State  has  made  out  her  case  or  not,  or  upon 
the  question  as  to  whether  the  defendant  acted  iii  self-de- 
fence or  not,  or  it  may  be  ereated  by  the  evidence  in  rela- 
tion to  the  character  of  the  defendant,  or  remain  after  a 
due  consideration  of  all  the  evidence  in  this  cause." 
The  fourteenth  instruction  was  made  to  apply  to  certain 
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evidence  which  had  been  introduced  touching  the  general 
character  of  the  defendant  for  peace  and  quiet. 

The  appellant  maintains  that  a  proper  construction  of 
the  instructions  from  No.  3  to  No.  7,  both  inclusive,  made 
all  of  those  instructions  applicable  only  to  the  misdemeanor 
charged  in  the  indictment,  thereby  inevitably  creating  the 
impression  on  the  minds  of  the  jury,  that  the  law  of  self- 
defence,  as  given  by  the  court,  could  not  be  construed  to 
support  a  plea  of  self-defence  to  the  felonious  intent  alleged 
against  him. 

It  is  a  well  established  rule  of  decision  in  this  court,  that 
an  instruction  will  not  be  held  erroneous  because  it  may 
have  failed  to  give  the  whole  law  governing  the  subject- 
matter  to  which  it  related,  provided  it  states  the  law  cor- 
rectly so  far  as  it  assumed  to  give  it,  and  no  erroneous  in- 
ference could  reasonably  be  drawn  from  what  was  omitted  by 
it.  Besides,  in  a  case  like  this,  the  defence  is  complete,  when 
the  defendant  is  shown  to  have  been  justified  in  making 
the  assault  with  which  he  is  charged. 

The  objection  urged  to  instructions  numb<fred  8  and  9 
is  the  converse  of  that  made  to  the  five  preceding  instruc- 
tions, that  is,  that  those  instructions  related  alone  to  the 
felony  charged  in  the  indictment.  But  what  we  have 
already  said  sufficiently  ^.nswers  that  objection  also. 

No  valid  objection  has  been  pointed  out  to  the  13th 
instruction  and  none  is  apparent  to  us.  There  was  cer- 
tainly nothing  in  it  injurious  to  the  appellant. 

It  is  objected  to  the  14th  instruction,  that  the  court  failed 
to  tell  the  jury  that  the  character  of  the  defendant  for 
peace  and  quiet  was  presumed  to  be  good  until  the 
contrary  was  shown. 

In  a  criminal  cause,  the  defendant's  character  is  not 
taken  into  consideration,  unless  the  defendant  first  intro- 
duces evidence  in  support  of  it.  In  that  event,  the  ques- 
tion of  character  has  to  be  decided  upon   the  evidence, 
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in  the  same  manner  as  any  other  question  in  the  cause. 
The  authorities  do  not  sustain  the  appellant's  objection, 
thus  urged,  to  the  fourteenth  instruction. 

We  are  unable  to  see  that  the  appellant  has  any  just 
reason  to  complain  of  any  of  the  instructions  given  by  the 
court. 

The  appellant  asked  the  court  to  give  ten  additional 
instructions,  all  of  which  were  refused  by  the  court,  and 
he  complains  that  some  of  those  instructions  were  im- 
properly refused.  But  all  the  material  matters  contained 
in  those  additional  instructions  were  sufficiently  com- 
mented upon,  and  covered  by,  the  instructions  given  by 
the  court,  and  for  that  reason,  if  for  no  other,  there  was 
no  error  in  refusing  to  give  any  of  such  additional  in- 
structions. 

The  judgment  is  affirmed,  with  costs. 


Adams  bt  al.  v.  Marstellbr,  Surviving  Partner. 

Pa«tk«B8HIP. — Duties  of  Surviving  Partner. — Appraisement  Inventory 
and  Bond.— Decedents'  Estaies.-'IUceiver.— The  act  of  March  6th,  1877, 
Acta  1877,  Reg.  Ses*.,  p.  187,  requiring  a  surviving  partner  to  file  a  bond,  in 
addition  to  the  making  and  filing  of  the  inventory  and  appraisement 
aloce  required  by  the  act  of  March  5th,  1859,  1  R.  S.  1876,  p.  641,  does 
not  apply  to  a  surviving  partner,  who,  prior  to  the  later  enactment,  had 
oomplied  with  the  requirements  of  the  first. 

From  the  Tippecanoe  Circuit  Court. 

B.  W.  Langdony  for  appellants. 

M.  Jones  and  J.  L.  Miller^  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellants,  as  the  heirs 
at  law  of  Andrew  J.  Morely,  deceased,  against  the  appellee, 
as  the  surviving  partner  of  a  firm  composed  of  hiniQelf  ai>d 


882  SUPREME  COURT  OF  INDIANA. 

Adams  ei  al.  v.  Marstc^ler,  Surviving  Partner. 

said  decedent,  at  the  time  of  the  latter's  death.  The  appel- 
lee's deraurrer  to  the  appellants'  complaint,  for  the  alleged 
insufficiency  of  the  facts  therein  to  constitute  a  cause  of 
action,  was  sustained  by  the  court,  and  to  this  ruling  the 
appellants  excepted ;  and,  declining  to  amend  or  plead 
further,  judgment  was  rendered  against  them  for  the  appel- 
lee's costs. 

The  appellants  have  here  assigned,  as  error,  the  decision 
of  the  circuit  court  in  sustaining  the  appellee's  demurrer 
to  their  complaint ;  in  which  complaint  they,  alleged,  in 
substance,  that  said  Andrew  J.  Morely  died  intestate,  in 
Tippecanoe  county,  Indiana,  on  the  2Qth  day  of  March, 
1875,  leaving  the  appellants  surviving  him  as  his  only  heirs 
at  law  ;  that,  for  several  years  before  and  on  said  last 
named  day,  the  said  Andrew  J.  Morely  and  the  appellee 
were  partners  in  business,  as  dealers  in  lumber,  shingles, 
laths,  etc.,  in  the  city  of  Lafayette,  in  said  county ;  that 
the  said  Morely  was  the  owner  of  over  three-fifths  of  the 
capital  and  assets  of  said  firm,  and  the  appellee  was  the 
owner  of  the  residue  thereof,  as  the  appellants  were  in- 
formed  and  believed ;  that,  on  the  death  of  said  Morely, 
the  appellee  took  upon  himself  the  duties  and  liabilities  of 
such  surviving  partner  of  said  firm,  and,  on  the  1st  day 
of  April,  1875,  filed  in  the  oflice  of  the  clerk  of  said  court 
a  schedule  and  appraisement  of  the  property  and  assets  of 
said  firm,  amounting  to  over  twenty-one  thousand  dollars, 
the  particulars  of  which  would  more  fully  appear  by  refer- 
ence to  said  schedule  and  appraisement ;  that  the  appellee 
was,  and  had  been  since  April  7th,  1875,  the  administrator 
of  the  estate  of  said  Andrew  J.  Morely,  deceased,  and  that 
the  appellee  had  not  filed  his  bond  as  such  surviving  part- 
ner of  said  firm,  for  the  faithful  performance  of  his  trust, 
nor  had  he  made  any  report  to  the  coTirt  of  his  doings  and 
proceedings  in  that  behalf.  Wherefore  the  appellants 
prayed  that  a  receiver  might  be  appointed  to  take  charge 
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of  the  assets  of  said  firm  of  A.  J.  Morely  &  Co.,  who  should 
proceed  to  settle  the  same  according  to  the  statute  in  such 
cases  made  and  provided,  and  for  other  proper  relief. 

Upon  the  facts  stated  in  said  complaint,  the  question 
for  our  decision  is  this :  Were  the  appellants  entitled  to 
the  relief  prayed  for  therein,  or  to  anj'  other    relief? 

We  have  no  brief  from  the  appellee's  counsel  in  this 
court;  and  we  are  therefore  dependent,  for  our  informa- 
tion in  regard  to  their  objections  to  the  sufficiency  of  the 
complaint,  upon  the  brief  of  the  appellants'  attorney. 
At  the  time  of  the  death  of  Andrew  J.  Morely  as  stated 
in  said  complaint,  the  only  statute  of  this  State  in  rela- 
tion to  surviving  partners  was  an  act  entitled  *-An  act  to 
require  surviving  partners  to  file  inventories  and  appraise- 
ments in  the  office  of  the  clerk  of  the  court  of  common 
pleas,  and  to  report  the  liabilities  of  the  firm,"  approved 
March  5th,  1859.  1  R.  S.  1876,  p.  641.  It  is  fully  ad- 
mitted in  the  appellants'  complaint,  in  this  case,  that  the 
appellee,  as  the  surviving  partner  of  the  firm  of  A.  J. 
Morely  &  Co.,  had  complied  strictly  with  all  the  require- 
ments of  the  above  entitled  act.  This  statute  continued 
in  full  force  until  the  2d  day  of  July,  1877,  when  another 
act  upon  the  same  subject,  approved  March  5th,  1877, 
became  a  law  of  this  State.  In  the  first  three  sections  of 
this  latter  act,  all  the  provisions  of  the  act  of  March  5th, 
1859,  are  substantially  re-enacted ;  and,  in  section  9  of  the 
later  act,  the  first  mentioned  act  is*  absolutely  and 
expressly  repealed. 

In  section  4  of  the  act  of  March  5th,  1877,  it  is  pro- 
vided that.  "  Upon  the  filing  of  the  inventory,  appraise- 
ment and  list  of  liabilities,  as  in  this  act  provided,  such 
surviving  partners  or  partners  shall  execute  a  bond,  paya- 
ble to  the  State  of  Indiana,  in  a  sum  double  the  amount 
of  the  interest  of  said  decedent,  as  shown  by  said  inven- 
tory,  appraisement  and  list  of  liabilities  on  file,  conditioned 
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tor  the  faithful  performance  of  his  or  their  trust,  signed 
by  at  least  two  good  and  sufficient  freehold  sureties,  to  be 
approved  by  the  clerk  of  said  court."  Acts  1877,  Reg. 
Sess.,  p.  137. 

It  is  earnestly  insisted  by  the  appellants'  counsel,  that 
this  provision  of  the  statute  is  applicable  to  the  case  made 
by  the  complaint  in  this  action  ;  and  because  the  appellee 
has  not,  as  the  surviving  partner  of  said  firm  of  A.  J. 
Morely  &  Co.,  given  bond  as  required  in  the  above  quoted 
provision,  they  claim  that  a  receiver  ought  to  have  been 
appointed  by  the  court  to  take  charge  of  the  assets  of  said 
firm,  as  prayed  for  in  said  complaint.  In  other  words,  it 
is  claimed  by  the  appellants'  counsel,  as  we  understand 
him,  that  the  statutory  provision,  above  quoted,  is  applica- 
ble to  cases  where  the  partner's  death  had  occurred  long 
before  the  enactment  of  that  provision,  and  the  surviving 
partner  had  fully  complied  with  the  requirements  of  the 
statute  in  force  at  the  time.  In  the  case  at  bar,  more 
than  two  years  had  elapsed  after  the  death  of  Morely,  and 
after  the  appellee,  as  surviving  partner,  had  fully  complied 
with  the  statute  in  force  at  the  time,  before  the  act  of 
March  5th,  1877,  had  become  a  law.  It  seems  to  us,  there 
is  nothing  in  that  act,  from  which  it  can  be  reasonably 
inferred,  that  the  Legislature  intended  to  make  its  provi- 
sions and  requirements  applicable  to  cases  occurring  before 
the  passage  of  said  act.  While  this  is  so,  we  think  it  is 
evident,  from  the  language  of  the  act,  that  the  provision 
of  the  statute,  requiring  a  bond  of  the  surviving  partner, 
was  intended  b}^  the  law-making  power  to  be  applicable 
only  to  cases  occurring  after  the  act  became  a  law.  For, 
in  said  section  4  of  said  act,  it  is  provided,  that  if  the  sur- 
viving partner  "shall  fail  to  file  such  bond  within  ten  days 
after  the  filing  of  such  inventory  and  appraisement,  the 
judge  of  the  court  having  probate  jurisdiction  shall  ap- 
point a  receiver  to  take  charge  of  the  assets  of  such  firm," 
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etc.  Where,  as  in  this  case,  the  inventory  and  appraise- 
ment, referred  to,  had  been  filed  two  years  before  the  fil- 
ing of  such  a  bond  was  required  by  the  statute,  it  seeras 
to  us  that  the  construction  of  the  act  contended  for  by 
the  appellants'  counsel  would  require  of  the  surviving 
partner  the  performance  of  an  impossibility.  Such  a  con- 
struction of  the  statute  cannot  be  upheld. 

We  are  of  the  opinion,  that  the  court  did  not  err  in 
sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  afiirmed,  at  the  appellants'  costs. 


The  Indianapolis,  Peru  and  CnicAao  R.  W.  Co.  r.  The 
Board  of  Commissioners  of  Tipton  Co.  et  al. 

Railroad. — AppropriaHon. — Forfeiture  of. — Acts  of  1872  and  1869. — Sec- 
tion 8  of  the  act  of  December  24th,  1872,  Acts  1872,  p.  56,  releases  a  tax- 
payer ftom  the  payment  of  a  tax  voted  and  levied  by  a  county,  under  the 
act  of  May  12tb,  1869, 1  R.  S.  1876,  p.  786,  to  aid  in  the  construction  of  a 
railroad,  where  the  same  had  been  forfeited  by  the  railroad  company. 

Same. — Repeal  of  Statute,— Act  of  1878  — Sections  1  and  2  of  said  act  of 
December  24th,  1872,  were,  perhaps,  repealed  by  the  act  of  January  80th, 
1878,  AcU  1878,  p.  184. 

Samk. — Act  of  1876. — Forfeiture  by  Failure  to  Complete  Road. — Enjoining 
Chlleetum  of  Tax. — ^Where  a  railroad  company,  to  which  an  appropriation 
to  build  its  road  bad  been  duly  voted  by  a  county,  and  placed  upon  the  du- 
plicate more  than  three  years  prior  to  the  passage  of  the  act  of  March  lltb, 
187ft,Actsl875,Reg.8e8s.,  p.  121,  had  failed  during  an  that  time  either  to 
complete  its  road,  or  to  obtain  flirther  time,  such  appropriation  became  for- 
feited, and  the  collection  of  such  tax  could  be  enjoined  at  the  suit  of  a  tax- 
payer. 

From  the  Miami  Circnit  Court. 

D.  Moss,  for  appellant. 

J.  Oreen  and  D.  Waugh^  for  appellees. 

Scott,  J. — "The  plaintiff  complains  of  the  defendant 
Vol.  LXX.— 26 
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and  says,  that  the  plaintiff  is  a  corporation  duly  organized 
under  the  laws  of  said  State,  and  has  been  for  more  than 
■six  years  last  past  the  owner  of  a  large  amount  of  property 
liable  to  taxation  in  said  county.  The  defendant  the 
Board  of  Commissioners  of  said  county,  at  their  June  session, 
A.  D.  1870,  appropriated  sixty  thousand  dollars  to  aid  in 
the  construction  through  said  county  of  what  was  then  and 
still  is,  known  as  the  Lafayette,  Muncie  &  Bloomington 
Railroad,  claimed  to  be  owned  and  in  process  of  construc- 
tion through  said  county  by  the  Lafayette,  Muncie  4 
Bloomington  Railroad  Company.  In  order  to  raise  the 
amount  so  appropriated,  said  Board  of  Commissioners  then 
levied  the  sum  of  thirty  thousand  dollars  upon  the  real  and 
personal  property  liable  to  taxation  in  said  county  for  the 
year  A.  D.  1870,  and  at  their  June  session,  A. D.  1871,  said 
board  levied  the  remaining  half  of  said  amount  upon  the 
real  and  personal  property  liable  to  taxation  in  said  county 
for  said  last  named  years ;  at  the  time  of  making  said  levies^ 
said  board  of  commissioners  further  ordered  the  auditor  of 
said  county  to  apportion  the  same  pro  rata  on  the  property 
liable  to  taxation  in  said  county  for  said  last  named  years. 
And  the  plaintiff  says,  that  the  auditor  of  said  county 
apportioned  against  the  plaintiff,  of  the  taxes  so  levied  as 
aforesaid,  on  the  tax  duplicate  of  said  county,  for  the  year 
1870,  the  sum  of  $873.84,  and  for  the  year  1871  the  sum 
of  $878.88,  making  in  all  the  sum  of  $1,746.67,  which  said 
taxes  have  been  carried  forward  from  time  to  time  as  de- 
linquent, by  said  auditor  and  his  predecessors  in  office,  on 
all  subsequent  duplicates  of  said  county,  and  are  yet  un- 
collected. And  the  plaintiff  says,  that  the  defendants  claim, 
and  the  fact  is,  that  the  taxes  aforesaid  were  levied  in  pur- 
suance of  the  provisions  of  an  act  of  the  General  Assembly 
of  the  said  State,  entitled  'An  act  to  authorize  aid  to  the 
construction  of  railroads  by  counties  and  townships  taking 
stock  iu  and  making  donations  to  railroad  companies,' 
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approved  May  12th,  1869,  to  aid  said  Lafayette,  Muncie  k 
Bloomington  company  in  constructing  a  railroad  through 
said  county,  and  for  no  other  or  different  purpose  whatever. 
And  the  plaintiff  says  further,  that  said  Lafayette,  Mun- 
cie &  Bloomington  Railroad  Company  failed  to  complete 
their  said  railroad  through  said  county,  ready  for  use,  with- 
in three  years  from  the  levying  of  said  taxes  as  aforesaid, 
and  that  said  Board  of  Commissioners  did  not  give  said 
company  any  further  time  in  which  to  complete  the  same  J 
and  the  plaintiff  avers,  that  by  means  of  said  failure  to 
complete  the  said  railroad  through  said  county,  within  the 
time  aforesaid,  the  said  Lafayette,  Muncie  &  Bloomington 
Railroad  Company  forfeited  all  right  to  demand  or  hav« 
the  moneys  appropriated  as  aforesaid,  and  the  plaintiff*  her 
came  and  is  released  and  discharged  from  the  payment  of 
said  taxes  remaining  uncollected  as  aforesaid. 

"And  the  plaintiff  further  says,  that  said  Board  of  Com- 
missioners have  ordered  the  collection  of  said  taxes,  and 
give  out  in  speeches,  that  they  intend,  in  their  official 
capacity,  as  soon  as  said  taxes  are  collected,  to  appropriate 
the  same  in  taking  and  paying  for  an  equal  nominal 
amount  of  the  stock  of  said  Lafayette,  Muncie  &  Blooming- 
ton Railroad  Company  ;  and  the  said  treasurer  gives  out  in 
speeches,  that  the  said  taxes  so  levied  and  appropriated  as 
aforesaid  are  still  a  lien  upon  the  said  property  of  the 
plaintiff,  liable  to  taxation  in  said  county,  and  that  he  in- 
tends, and  is  about  to  proceed,  to  collect  the  same  by  distresa 
and  sale  of  such  property.  The  said  taxes  are  a  cloud 
upon  the  title  of  the  property  of  the  plaintiff  situated  in 
said  county. 

"And  the  plaintiff  further  shows  that  said  appropriation 
of  said  sum  of  sixty  thousand  dollars,  so  made  by  said  Board 
of  Commissioners  as  aforesaid,  was  and  is  illegal  in  this,  to 
wit: 

"  First.    That  the  petition  presented  to  said  Board  of; 
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CommiseioDers  of  said  county,  praying  said  board  to  make 
said  appropriation  of  money ,  and  in  pursuance  of  which 
said  appropriation  was  made  as  aforesaid,  failed  to  show 
that  the  said  Lafayette,  Muncie  t  Bloomington  Railroad 
Company  was  then  duly  organized  under  the  laws  of  said 

State ; 

*^  Second.  That  said  petition,  presented  to  said  board 
as  aforesaid,  for  the  purpose  aforesaid,  failed  to  show  that 
said  appropriation  of  ^60,000  iV© ,  asked  for  as  aforesaid, 
did  not  exceed  two  per  centum  upon  the  amount  of  the 
taxable  property  of  said  county  on  the  tax  duplicate  of 
said  county  delivered  to  the  treasurer  thereof  for  the 
preceding  year,  that  is  for  the  year  preceding  the  year  said 
petition  was  presented  to  said  Board  .of  Commissionei'S  for 
the  purposes  aforesaid ; 

"  Thiixl.  That  said  petition  is  void  for  uncertainty  in 
this,  that  it  asks  said  Board  of  Commissioners  to  appropriate 
said  sum  of  |60,000.00,  by  taking  stock  in  or  donating 
money  to  said  Lafayette,  Muncie  k  Bloomington  Kailroad 
Company,  without  designating  therein  .whether  said 
l4>propriation  was  to  be  a  donation  to  said  company,  or 
expended  in  taking  and  paying  for  the  stock  of  said  com- 
pany ; 

"  Fourth.  That  the  notice  issued  by  the  auditor  of  said 
oouuty,  of  the  election  ordered  by  said  Board  of  Commis- 
sioners upon  the  presentation  of  said  petition,  failed  to 
show  that  the  vote  therein  referred  to  was  to  be  taken  on 
the  subject  of  said  county  aiding  in  the  construction  of  a 
railroad  then  duly  organized  under  the  laws  of  said  State, 
running  in  and  through  said  county  of  Tipton. 

"  Wherefore  plaintiff  asks  to  have  the  collection  of  said 
tax  perpetually  enjoined,"  etc. 

Thi&  complaint  was  filed  on  the  25th  of  October,  1875, 
and  sworn  to  by  David  Macy,  the  business  manager  of  the 
plaintiff's  railroad.    There  was  a  change  of  venue  from 
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the  Tipton  Circuit  Court  to  the  Miami  Circuit  Court.  There 
was  a  demurrer  for  want  of  sufficient  facts,  which  was 
sustained,  exception  entered,  and  judgment  against  the 
plaintiff  for  costs.  There  was  a  temporary  injunction, 
which  was  on  motion  dissolved,  and  to  this  ruling  the 
plaintiff  excepted;  and  these  rulings  are  assigned  for 
error  in  this  court. 

We  are  unable  to  say  from  the  complaint  that  the  tax 
was  not  properly  levied. 

The  plaintiff  insists  that,  under  section  18  of  the  act  of 
May  12th,  1869^  the  failure  of  the  railroad  company  to  com- 
plete its  road,  ready  for  use,  within  thi*ee  years  from  the 
date  of  the  levy  of  sai^l  tax,  releases  the  plaintiff'  from  tl^e 
payment  of  the  same. 

In  The  State^  ex  rel.  Scobey,  v.  Wheadon^  89  Ind.  520,  this 
court,  in  construing  sec.  18  of  the  act  above  referred  to, 
after  setting  out  the  section  in  full,  uses  the  following 
language: 

"  We  are  of  opinion  that  under  this  provision,  where  the 
railroad  company  fails  to  commence  the  work  within  the 
time  specified,  the  taxpayer  is  released  and  discharged  from 
his  obligation  to  pay  the  tax,  and,  therefore,  that  no  pro- 
ceeding will  lie  to  require  the  auditor  to  place  the  same 
upon  the  duplicate,  or  to  take  any  other  steps  to  collect  the 
same.  We  need  not,  and  do  not,  decide  what  would  be 
the  rule  in  cases  where  some, of  the  taxes  have  been  paid 
before  the  forfeiture,  and  others  have  not  been  paid ;  as  in 
this  case,  none  of  the  taxes  have  been  paid,  and  there  can 
be  no  inequality  injuriously  affecting  the  taxpayers." 

The  learned  judge  who  wrote  the  opinion  seems  to  have 
been  very  guarded  in  the  selection  of  words,  so  that  the 
opinion  could  not  be  taken  to  mean  more  than  the  court 
decided  in  the  case  then  before  the  court,  and,  for  fear  of 
misunderstanding,  limited  the  decision  by  a  very  judicious 
hint  as  to  the  real  extent  of  the  opinion  of  the  court.    It 
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was  evidently  intended  to  only  decide  that,  whero  a  tax 
had  been  voted  and  not  put  on  the  duplicate,  and  the  rail- 
road company,  for  whose  aid  the  tax  had  bfeen  voted,  had 
not  commenced  work  within  one  year  from  the  levying  of 
such  special  tax,  no  proceeding  would  lie  to  compel  the 
collection  of  the  tax ;  for  it  is  not  fair  to  presume  that  it 
was  intended  by  the  decision  to  say  that  the  riglits  of  the 
railroad  company  had  any  thing  to  do  with  the  collection 
of  the  tax ;  for  it  is  provided  in  the  very  same  section,  that 
in  case  the  railroad  company  shall  forfeit  its  right  to  the 
money  raised  by  such  tax,  the  same  shall  go  into  the  gen- 
eral fund  of  the  county.  But,  on  the  24th  day  of  Decem- 
ber, 1872,  the  General  Assembly  passed  a  supplemental 
act.  Acts  1872,  p.  56.  The  third  section  of  said  act  is 
as  follows : 

^^  In  all  cases  where  the  levies  of  taxes  have  been  made 
in  pursuance  of  said  act  and  remain  uncollected,  and  such 
railroad  company  has  failed  to  commence  work  on,  or  to 
complete  such  railroad  as  required  by  said  act,  the  tax- 
payers or  parties  against  whom  said  levies  stand  charged, 
shall  be  released  and  discharged  from  the  payment  there- 
of." 

Applying  this  statute  to  the  allegations  of  the  com- 
plaint, we  are  of  the  opinion,  that  the  demurrer  to  the 
complaint  should  have  been  overruled. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
with  instructions  to  overrule  the  demurrer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Ok  petition  fob  a  reheabino. 

ScoTT,  J. — The  third  section  of  the  act  of  Dec.  24th, 
1872,  Acts  1872,  p.  57,  releases  a  taxpayer  from  the  payment 
of  a  tax  levied  under  the  act  of  May  12th,  1869,  whenever 
the  same  has  been  forfeited  by  the  company  for  whose  aid 
the  tax  was  levied.    This  section   of  said  act  is  still  in 
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force.  The  first  and  second  sections  of  this  act  were,  per- 
haps, repealed  by  the  act  of  January  80th,  1878.  Act* 
1873,  p.  184.  This  latter  act  was  amended  by  the  act  of 
March  11th,  1875,  and,  by  the  proviso  in  this  act, 
it  expressly  provided  that  the  act  shall  not  apply 
to  any  railroad,  in  any  case,  where  three  yeaiti 
or  more  have  elapsed  since  the  tax  in  aid  thereof  shall 
have  been  placed  on  the  tax  daplicate  for  collection.  The 
tax  iu  this  case  was  levied  in  June,  1870,  and  June,  1871.  We 
are  of  the  opinion  that  the  tax  in  controversy  in  this  case 
had  been  forfeited  at  the  time  of  the  passage  of  the  act  of 
March  11th,  1875.  The  act  of  January  30th,  1873,  having 
been  repealed  by  the  act  of  March  11th,  1875,  there  was 
no  law  left  to  support  this  or  any  other  tax  which  had 
been  placed  on  the  duplicate  for  collection  more  than 
three  years  prior  to  March  11th,  1875,  the  road  for  whose 
aid  the  tax  was  levied  neither  having  been  completed,  nor 
time  given. 

The  petition  for  a  rehearing  is  overruled. 


Ross  V.  Glass,  Administrator. 

SxrifMONS.— /{e^urn  Day  in  Vacation,-- Motion  to  Set  Attide  .—Irregularity.-- 
An  otherwise  regular  summoiis  was  issued  in  vacation,  returnable  prior 
to  the  meeting  of  the  next  term  of  court,  as  directed  by  the  prcecipe^  and 
was  duly  served  more  than  ten  days  prior  to  ita  return  day. 

ilM,  on  a  motion  by  the  defendant  to  have  such  summons  and  the  service 
thereof  set  aside,  that,  under  section  37,  2  R.  S.  1876,  p.  49,  the  motion 
was  properly  overruled. 

From  the  Decatur  Circuit  Court. 

J.  D.  Miller  and  F.  E.  Gavin,  for  appellant. 
C.  Eioing  and  J.  K.  Ewing^  for  appellee. 
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NiBLACK,  J. — The  complaint  in  this  case  was  by  James 
C.  Glass,  administrator  of  the  estate  of  Robert  Ross,  agaiust 
Wilson  Ross,  upon  a  promissory  note,  executed  by  him  to 
the  said  Robert  Ross,  in  his  lifetime,  and  was  filed  on  the 
12th  day  of  October,  1877. 

There  was  an  indorsement  on  the  complaint,  made  by 
the  attorneys  for  the  plaintiii*,  as  follows  : 

"The  clerk  will  issue  summons  returnable  Monday, 
October  29th,  1877.  "  C.  &  J.  K.  Ewing." 

Immediately  after,  and  upon  the  same  day  of,  the  filing 
of  the  complaint,  a  summons  was  issued  for  the  defendant, 
commanding  him  "  to  appear  in  the  Decatur  Circuit  Court, 
before  the  judge  thereof,  on  the  29th  day  of  October, 
1877,  at  the  court  in  Greensburgh,  to  answer  the  com- 
plaint." 

The  sheriff  made  return  to  the  summons  as  follows: 
"  Served  by  reading  to,  and  within  the  hearing  of,  Wil- 
son Ross.    October  16th,  1877." 

On  the  21st  day  of  November,  1877,  which  was  on  the 
third  judicial  day  of  the  November  term,  1877,  of  the  court 
below,  the  defendant  entered  a  special  appearance  to  the 
action,  and  moved  the  court  to  set  aside  the  summons,  and 
the  service  thereof,  for  the  reason  that  the  return  day 
named  in  the  summons  was  in  vacation  of  the  court. 
The  motion  was  overruled,  and  thereupon,  on  failure  of 
the  defendant  to  enter  a  full  appearance  to  the  action, 
judgment  was  entered  against  him  by  default. 

The  only  question  before  us  is,  did  the  court  err  in  re- 
fusing to  set  aside  the  summons,  and  the  service  thereof,  as 
above  stated  ? 

The  precedents,  as  well  as  the  statutes  relating  to  such 
writs,  clearly  contemplate  that  a  summons  shall  be  made 
returnable  at  or  during  a  regular  term  of  the  court  out  of 
which  it  is  issued,  but  section  37  of  the  code,  2  R.  S. 
1876,  p.  49,  provides  that  "No  summons,  or  the 'Service 
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thereof,  shall  be  set  aside,  or  be  adjudged  iiisufficieut,  where 
there  is  sufficient  substance  about  either  to  inform  the 
party  on  whom  it  may  be  served,  that  there  is  an  action 
instituted  against  him  in  court."  The  summons  in  this 
case  was  evidently  sufficient  to  inform  the  appellant  that 
an  action  had  been  instituted  against  him  in  the  court 
below  by  the  appellee.  Being  to  that  extent  suffi- 
cient, the  section  of  the  code,  above  set  out,  fully  sus- 
tained the  court  in  refusing  to  set  both  it,  and  the  service 
of  it,  aside,  on  account  of  the  irregularity  in  the  day  of  its 
return.  No  other  construction  of  that  section  can,  we 
think,  be  reasonably  given. 
The  judgment  is  affirmed,  wnth  costs. 


Sparks  v.  Compton. 

MoRTOAOED  Chattels. — Sale  of,  on  Execution, — Ii^Umn.^Po88ession. — 
Prtori^.-rUnder  section  436.  2  R.  S.  1876,  p.  207,  mortgaged  chattels  may 
be  levied  upon  and  sold,  subject  to  the  mortgage,  to  satisfy  an  execution 
against  tbe  mortgagor  ;  and,  under  section  469,  2  B.  S.  1876,  p.  218>  the 
ofScer  holding  such  execution  is  entitled  to  possession  of  the  mortgaged  chat- 
tels, even  as  against  the  mortgagee,  for  the  purpose  of  making  such  sale. 

From  the  Montgomery  Circuit  Court, 

E.  C.  Snyder^  for  appellant. 

P.  8.  Kennedy  and  W.  T.  Brush,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellant,  against  the 
appellee,  to  recover  the  possession  of  two  horses  and  one 
wagon,  of  which  the  appellant  alleged  that  she  was  the 
owner,  that  the  appellee  had  possession  thereof  without 
right  and  unlawfully  detained  the  same  from  her,  and  that 
the  same  had  not  been  taken  by  virtue  of  any  execution  or 
other  writ  against  the  appellant.     Wherefore,  etc. 
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The  trial  of  the  cause  by  the  court  resulted  in  a  finding 
and  judofment  for  the  appellee,  the  defendant  below  ;  and 
the  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  her  exception  saved  to  such  ruling,  she  has 
appealed  fi*oni  the  judgment  rendered  to  this  court. 

The  appellant  has  here  assigned,  as  error,  the  overruling 
of  her  motion  for  a  new  trial ;  and  in  this  motion  the  only 
causes  assigned  for  such  new  trial  were,  that  the  finding  of 
the  court  was  not  sustained  by  sufficient  evidence,  and  that 
it  was  contrary  to  law.  It  will  be  seen,  therefore,  that  the 
only  questions  in  this  case,  for  the  decision  of  this  court, 
relate  to  and  depend  upon  the  evidence.  A  bill  of  excep- 
tions, containing  the  evidence,  is  properly  in  the  record; 
and  we  find  it  necessary  to  a  proper  understanding  of  the 
case,  and  of  the  questions  decided,  that  we  should  give  a 
summary,  at  least,  of  the  material  facts  established  by  the 
evidence. 

On  and  before  the  25th  day  of  August,  1876,  the  personal 
property  described  in  the  appellant's  complaint  in  this 
suit,  and  a  number  of  other  chattels,  were  owned  and  pos- 
sessed by  one  James  Hancock,  who  was  the  husband  of  the 
appellant's  daughter,  and  who  lived,  together  with  his  wife 
and  the  appellant,  in  Montgomery  county,  Indiana.  On 
said  August  25th,  1876,  the  said  James  Hancock,  having 
become  indebted  to  the  appellant  in  the  sum  of  three  hun- 
dred dollars,  executed  to  her  his  note  of  that  date  for  that 
sum,  payable  five  years  after  date  to  her  order :  and,  to 
secure  the  payment  of  said  note,  the  said  James  Hancock, 
on  the  same  day,  executed  to  the  appellant  a  chattel  mort- 
gage on  divers  articles  of  personal  property,  and,  amongst 
others,  on  the  two  horses  and  wagon  in  controversy  in  this 
suit.  It  was  stipulated  in  said  mortgage,  that  the  said 
James  Hancock  should  retain  possession  of  the  personal 
property  described  therein,  until  the  said  note  thereby 
secured  became  due ;  but  it  was  also  agreed  therein,  among 
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other  things,  that  "if  the  property  shall  be  levied  on,  by 
execution  from  any  court,"  then  "  the  mortgagee  shall  have 
the  right  to  take  immediate  and  unconditional  possession 
of  the  same  for  her  own  use  forever,"  This  mortgage  was 
recorded  in  the  recorder's  office  of  the  proper  county,  witii- 
ill  ten  days  after  its  execution. 

The  appellee,  Eli  Compton,  was  a  constable  of  Mont- 
gomery county,  and  had  in  his  hands  an  execution,  issued 
to  him  by  a  justice  of  the  peace  of  said  county,  on  a  judg- 
ment rendered  by  said  justice,  in  favor  of  one  Charles 
Roundtree  and  against  the  said  James  Hancock,  for  the 
sam  of  $152.00,  and  costs  taxed  at  $2.75.  By  virtue  of 
said  execution,  the  appellee,  as  such  constable,  on  the  30th 
day  of  November,  1877,  levied  upon  the  said  personal 
property,  described  in  the  appellant's  complaint  in  this 
suit,  as  the  property  of  said  James  Hancock.  While  said 
personal  property  was  in  possession  of  the  appellee,  as 
such  constable,  by  virtue  of  said  levy  and  before  the  com- 
mencement of  this  suit,  the  appellant  notified  him  that 
she  was  the  owner,  and  entitled  to  the  possession,  of  said 
property,  and  demanded  possession  thereof,  which  was  b^ 
him  refused. 

Upon   the   foregoing  facts,  the  question    for    decision/ 
is,  was  the  appellant  entitled  to  the  possession  of  the  prop- 
erty in  controversy,  as  against  the  appellee  ? 

In  section  486  of  the  code,  it  is  provided  that  "  Goods 
and  chattels  pledged,  assigned  or  mortgaged  as  security 
for  any  debt  or  contract,  may  be  levied  upon  and  sold  on 
execution  against  the  person  making  the  pledge,  assign- 
ment or  mortgage,  subject  thereto,  and  the  purchaser  shall 
be  entitled  to  the  possession,  upon  complying  with  the 
conditions  of  the  pledge,  assignment  or  mortgage."  2  R. 
S.  1876,  p.  207.  Under  this  section  of  the  statute,  as  con- 
strued by  this  court,  the  appellee,  as  constable,  by  virtue 
of  the  execution  in  his  hands  against  the  said  James  Han- 
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cock,  was  fully  authorized  to  levy  upon,  seize  and  take 
and  hold  the  possession  of  the  goods  and  chattels  mort- 
gaged by  said  Hancock  to  the  appellant,  and  to  sell  the 
same  subject  to  said  mortgage.  The  possession  of  such 
goods  and  chattels,  by  the  officer  selling  the  same,  is  essen- 
tial to  the  validity  of  the  sale ;  for,  in  section  469  of  the 
code,  it  is  provided  that  "  Personal  property  shall  not  be 
sold  unless  the  same  shall  be  present  and  subject  to  the 
view  of  those  attending  the  sale."  2  R.  S.  1876,  p.  218. 
In  construing  these  statutory  provisions,  it  has  been  re- 
peatedly decided  by  this  court,  that,  where  mortgaged 
goods  and  chattels  have  been  levied  upon  by  an  officer, 
under  an  execution  against  the  mortgagor,  such  officer  will 
be  entitled,  as  against  the  mortgagee,to  the  possession  of  sach 
goods  and  chattels,  for  the  purpose  of  selling  the  same  subject 
to  the  mortgage.  Coe  v,  McBrown^  22  Ind.  252 ;  Landers  v. 
George,  49  Ind.  809 ;  Olds  v.  Andrews,  66  Ind.  147 ;  Her- 
man on  Chattel  Mortgages,  sees.  191  and  192. 

We  can  see  no  sufficient  reason  for  adopting  a  difierent 
rule  of  construction  or  decision,  in  the  case  at  bar.  There- 
fore, we  are  of  the  opinion  that  the  court  committed  no 
error,  in  this  -case,  in  overruling  the  appellant's  motion  for 
a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Botts  v,  Fultz,  Administrator. 

Decedents'  Estates. — Claim  — Parent  and  Child. — Care  and  Support  of 
Parent. — Contract — Measure  of  Damages  — Time  of  Payment. — Whew 
parents  reside  in  the  family  of  a  son,  upon  an  agreement  with  bim  tbftt 
he  shall  be  paid  for  his  services  in  caring  for  and  supporting  them,  it  i^ 
not  necessary  to  the  validity  of  such  agreement,  that  the  amount  to  ha 
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paid  or  the  time  of  payment  shall  be  agreed  upon  ;  for,  in  such  case,  the 
law  implies  an  agreement  to  pay  the  real  value  of  the  services,  when  thej 
shall  have  all  been  rendered.  And  the  fact,  that  the  parent  provided  in 
part  for  his  own  support,  does  not  destroy  the  effect  of  such  agreement. 
SA^t,—DeelaraiioK. — Estoppel. — Whore  one  has  a  legal  right  to  compensa- 
tion for  services  in  the  care  and  support  of  his  parents,  his  declaration, 
after  their  death,  that  he  would  make  no  charge  therefor,  does  not 
estop  him  from  afterward  setting  up  a  claim  for  such  services. 

From  the  Washington  Circuit  Court. 

S.  B.  Voyle3  and  H.  Morris ^  for  appellant. 

A.  B.  Collins^  H.  Heffron  and  J.  -4.  Zaring^  for  appellee. 

WoRDBN,  J. — This  was  a  claim  filed  by  the  appellant, 
against  the  estate  of  Charles  Botts,  deceased,  for  nursing, 
boarding  and  providing  for  said  deceased  and  his  wife,  in 
their  lifetime,  etc. 

Trial  by  the  court ;  finding  and  judgment  for  the  de- 
fendant. 

The  case  is  before  us  on  the  evidence,  from  an  examina- 
tion of  which  we  think  a  new  trial,  which  was  moved  for, 
should  have  been  granted.  The  appellant  is  the  son  of  the 
deceased,  Charles  Botts.  The  deceased  and  his  wife,  who 
were  old  people,  had  been  living  by  themselves,  but,  in  the 
spring  of  1871,  the  appellant  moved  them  to  his  house, 
and  from  that  time  he  mainly  provided  for  and  took  care  of 
them  until  their  respective  deaths.  The  old  lady  lived  only 
about  nine  months  after  being  thus  removed  to  her  son's  ; 
but  the  deceased  lived  until  the  spring  of  1879,  when  he 
died  at  the  age  of  nearly  90  years.  The  old  lady  was 
blind,  and  the  old  gentleman  more  or  less  decrepit  with 
age.  It  is  apparent  from  the  evidence,  that,  while  they 
thus  lived  with  the  appellant,  he  bestowed  upon  them  a 
kindly  care,  and  made  them  as  comfortable  as  their  infirm- 
ities would  permit. 

Without  stopping  to  enquire  whether  the  circumstances 
were  such  as  to  raise  an  implied  promise  on  the  part  of 
the  deceased  to  pay  the  appellant  for  thus  providing  for 
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and  taking  care  of  the  old  people,  we  think  the  evidence 
shows  unequivocally  that  it  was  expressly  understood  be- 
tween the  appellant  and  the  deceased,  that  the  appellaDt 
should  be  paid.  Thus,  Horace  Lannis  testified,  among 
other  things,  as  foUovt^ :  *'  Charles  Botts  said  he  wanted 
San  ford  to  be  well  paid  for  taking  care  of  them  ;  he  said 
this  before  and  after  they  moved  to  Sanford's.  He  told 
Sanford  that  he  should  be  paid  for  his  trouble,  in  the  pres- 
ence of  his  family.  He  said  SanfDrd  should  be  paid,  if  it 
took  all  he  had  to  pay^  him.  He  said  this  frequently.  He 
always  said  that  he  intended  that  Sanford  should  have  his 

pay." 

John  Botts,  a  son  of  the  appellant,  testified  that  ^  The 
old  folks  said  they  wanted  to  come  to  father's  and  make  it 
their  home,  as  they  could  not  live  by  themselves  any  lon- 
ger, and  they  would  allow  father  what  it  was  worth  to 
keep  them ;  this  was  while  they  were  living  at  Canton, 
before  they  moved  to  father's."  Several  other  wit- 
nesses testified  to  statements  made  by  the  deceased,  to  the 
effect  that  he  desired  and  expected  that  the  appellant 
should  be  paid. 

All  this  evidence  was  uncontradicted ;  and,  to  our  minds, 
it  leads  to  the  irresistible  conclusion  that  there  was  an 
express  agreement  and  understanding  between  the  appel- 
lant and  the  deceased,  that  the  appellant  was  to  be  paid  for 
thus  providing  for  and  taking  care  of  the  old  people.  It 
was  not  necessary  to  the  validity  of  such  agreement  that 
the  amount  to  be  paid,  or  the  time  of  payment,  should 
have  been  expressly  agreed  upon.  The  law  will  imply 
that  the  amount  should  be  what  the  services  of  the  appel- 
lant, board,  etc.,  furnished,  were  reasonably  worth  ;  and 
the  amount  would  all  be  due  as  soon  as  all  the  services, 
etc.,  were  rendered. 

It  was  proved  on  the  part  of  the  defence,  that  during 
the  time  the  deceased  thus  lived  with  the  appellant^  apd 
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was  taken  care  of  by  him,  the  deceased  bought  some 
household  supplies  that  were  used  by  the  family. 
It  may  be  that  the  estate  should  be  credited  with  what- 
ever was  thus  furnished  by  the  deceased ;  but  the  furnish- 
ing of  such  supplies  by  the  deceased  by  no  means  destroys 
the  effect  of  the  agreement  on  the  part  of  the  deceased 
that  the  appellant  should  be  paid. 

Nancy  Logan,  a  daughter  of  the  deceased,  testified  on 
behalf  of  the  defence,  as  follows:  "About  three  weeks 
after  the  death  of  my  father,  I  and  my  sister  were  coming 
to  town  with  Sanford,  in  his  wagon ;  Sanford  said  he 
would  not  charge  any  thing  for  keeping  the  old  folks,  ex- 
cept what  the  law  allowed  him.  He  said  there  would  be 
$400  or  $450  for  each  of  us,  when  the  estate  was  settled." 

Lydia  Early,  another  daughter  of  the  deceased,  testified 
on  behalf  of  the  defence,  that  ^'  Sanford  said  that  he  would 
make  no  charge  for  keeping  the  old  people.  He  said  this 
after  father's  death." 

Mrs.  Masterman,  also  a  daughter  of  the  deceased,  testi- 
fied much  the  same  as  the  above  two  last  named  witnesses. 

John  Early  testified,  on  behalf  of  the  defence,  as  follows : 
"  Sanford  was  at  my  house  one  Sunday  last  summer,  and 
we  went  out  in  the  orchard  and  got  to  talking  about  the 
estate.  Sanford  said  he  would  not  charge  the  estate  any 
thing  for  taking  care  of  Charles  Botts  and  his  wife.  He 
said  there  would  be  some  money  left,  after  paying  the 
expenses ;  he  did  not  know  how  much.  That  he  thought 
we  could  settle  it  without  going  to  law.'' 

The  testimony  of  the  appellant  was  somewhat  at  variance 
with  that  of  the  witnesses,  above  named,  as  to  his  state- 
ments. He  said  that  he  did  not  tell  John  Early  or  Mrs. 
Earl 3",  Mrs.  Logan  or  Mrs.  Masterman,  that  he  was  not 
going  to  make  any  charge  against  the  estate  for  his  trouble. 

As  to  the  statements  imputed  to  the  appellant,  made  after 
the  death  of  the  deceased,  there  is  conflict  in  the  evidence. 
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But,  as  to  the  facts  on  which  the  case  must  turn,  there  ig 
no  conflict;  that  is,  as  to  the  fact  that  the  appellant  took 
care  of  and  provided  for  the  old  people,  and  that  the  de- 
ceased, in  his  lifetime,  agreed  with  the  appellant  that  he 
should  be  paid  therefor. 

The  appellant  had  a  legal  right  to  his  compensation ; 
and  the  fact  that  he  stated,  after  the  death  of  the  deceased, 
that  he  did  not  intend  to  make,  or  would  not  make,  any 
charge,  if  he  made  such  statement,  did  not  destroy  his 
legal  right.  The  statement,  if  made,  was  without  consid- 
eration and  not  binding  as  a  contract,  and  does  not  estop 
the  appellant  to  set  up  his  legal  claim.  The  case  of  Smith 
V.  Denmariy  48  Ind.  65,  was  much  like  the  present. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Walterhouse  v.  Garrard  et  ux. 

CoTKKANT. — Breach. — Eviction. — Answer. — Parol  Contract  to  Vary  Om- 
nant. — Accord  and  Satisfaction, — Evidence. — Harmleas  Ruling. — In  an  ac- 
tion by  the  grantee,  against  the  grantor,  on  the  covenants  of  warranty  of  a 
deed  fur  real  estate,  to  recover  damages  for  an  eviction  of  the  plaintiff  from 
part  of  the  lands  described  in  the  deed,  the  defendant  answered  that,  at 
tbe  date  of  the  deed,  the  plaintiff  had  taken,  and  bad  ever  since  retained, 
possession  of  the  tract  described  in  the  deed,  without  complaint  as  to  the 
quantity  thereof ;  and  that  he  had  accepted  the  same  as  a  discharge  of, 
and  full  compliance  with,  the  covenents  sued  on. 

Held^  on  demurrer,  that  the  answer  was  insufficient. 

fields  also,  that  the  alleged  failure  to  complain  could  have  been  given  in 
evidence  under  the  general  denial,  also  pleaded. 

Sams. —  Uncertainty, — Demurrer. —  Pleading. — Practice. — Mere  uncertainty 
in  a  pleading  can  be  reached,  not  by  demurrer,  but  by  a  motion  to  make 
certain. 

From  the  Delaware  Circuit  Court. 
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W.  March,  for  appellant. 
J.  N.  Templer  and  E.  S.  Gregory,  for  appellees. 

HoWK,  J. — This  was  a  suit  by  the  appellees,  against  the 
appellant,  to  recover  damages  for  an  alleged  breach  of  the 
covenants  contained  in  a  warranty  deed  executed  by  the 
appellant  to  the  appellee  Cynthia  A.  Garrard.  The  deed 
was  dated  and  acknowledged  on  the  16th  day  of  October, 
1869;  and  thereby  the  appellant  conveyed  and  warranted 
to  said  Cynthia  A.  Garrard,  for  the  sum  of  one  thousand 
dollars,  the  real  estate  in  Delaware  county,  Indiana,  de- 
scribed as  follows,  to  wit :  **Beginning  twenty  (20)  rods 
south  of  the  north-east  corner  of  the  west  half  of  the  north- 
east quarter  of  section  number  twenty-three  (28),  town- 
ship number  twenty-two  (22),  range  number  nine  (9)  east, 
and  running  thence  south  ninety-six  (96)  rods;  thence 
west  eighty  (80)  rods,  to  the  west  line  of  said  west  half  of 
said  north-east  quarter;  thence  north  ninety-six  (96)  rods; 
and  thence  east  eighty  (80)  rods,  to  the  place  of  beginning;  ' 
containing  forty-eight  acres." 

As  a  breach  of  the  covenants  contained  in  said  deed,  the  ^ 
appellees  alleged,  in  substance,  in  their  complaint,  that 
when  said  deed  was  executed  and  delivered  to  said  Cynthia 
A.  Garrard,  on  the  day  of  its  date,  the  appellant  had  no 
right,  title,  interest  or  claim  in  and  to  but  forty-five  acres 
of  real  estate,  within  the  premises  described  in  said  deed, 
and  sold  and  conveyed  thereby  to  said  Cynthia  A.  Garrard ; 
that,  by  said  deed  and  the  covenants  therein,  the  said  Cyn- 
thia A.  Garrard  acquired  title  to  and  became  and  was  pos- 
sessed of  forty-five  acres  of  real  estate,  and  no  more ;  and  as 
to  the  remaining  three  acres,  purporting  to  be  described  in 
and  conveyed  by  said  deed,  she  acquired  no  title,  right  or 
interest  in  or  to  the  same,  or  any  part  thereof,  by  virtue 
of  said  deed,  and  was  not  the  owner  thereof,  nor  had  she 
the  possession  thereof,  but  she  had  been,  by  the  owner 
Vol.  LXX.— 26 
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thereof,  evicted  therefrom  and  dispossessed  thereof.  Where- 
fore, etc. 

The  appellant  answered  in  three  paragraphs,  to  the  third 
of  which  the  appellees'  demurrer,  for  the  want  of  facts, 
was  sustained  by  the  court,  and  to  this  ruling  the  appellant 
excepted.  The  appellees  then  replied,  putting  the  cause  at 
issue;  and  a  trial  by  the  court  resulted  in  a  finding  for  the 
appellees,  assessing  their  damages  in  the  sum  of  fifty-five 
dollars  and  sixty-six  cents.  The  appellant's  motion  for  a 
new  trial  having  been  overruled,  and  his  exception  saved 
to  this  ruling,  the  court  rendered  judgment  on  its  finding. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  sustaining  a  demurrer  to  the  third  paragraph  of 
his  answer ; 

2.  In  striking  out  the  interrogatories  put  by  him  to  the 
appellees ; 

8.  In  overruling  the  demurrer  to  the  complaint,  by 
sustaining  such  demurrer  to  the  third  paragraph  of  the 
answer;  and,  , 

4.    In  overruling  his  motion  for  a  new  trial. 

In  the  third  paragraph  of  his  answer,  the  appellant  al- 
leged, in  substance,  that,  upon  the  execution  of  said  deed, 
the  appellees  took  possession  of  the  tract  of  land  described 
therein,  and  had  retained  possession  thereof  ever  since, 
without  any  contplaint  as  to  the  quantity  of  the  land,  or 
any  other  matter  in  relation  to  said  sale  and  conveyance, 
until  the  commencement  of  this  action,  and  accepted  the 
same  as  a  discharge  of,  and  in  full  compliance  with,  the 
covenants  in  said  deed,  alleged  to  be  broken  in  said  com- 
plaint. 

In  considering*  the  sufliciency  of  this  paragraph  of  an- 
swer, the  appella|t's  learned  counsel  claims  in  argument, 
that  the  court  clearly  erred  in  sustaining  the  demurrer  there- 
to, for  two  reasons : 
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"  Ist.  Because  it  was  a  complete  bar  to  the  action,  in 
any  view  of  the  complaint ; 

"  2d.    Because  the  complaint  stated  no  cause  of  action." 

It  seems  to  us,  however,  that  it  cannot  be  correctly  said, 
that  this  paragraph  of  answer  stated  facts  sufficient  to 
constitute  a  complete  bar  to  the  appellees'  action.  The 
question  is  discussed  by  the  appellant's  counsel,  upon  the 
assumption  that  the  appellees  sued  in  this  action  to  recover 
damages  for  a  mere  deficiency  in  the  number  of  acres  of 
land  actually  sold  and  conveyed  to  said  Cynthia  A.  Gar- 
rard by  the  appellant.  This  assumption,  whatever  the 
fact  may  have  been,  is  not  sustained  by,  but  is  contrary  to, 
the  case  made  by  the  record  before  us ;  and  certainly  there 
is  nothing  in  the  appellees'  complaint,  which  would  author- 
ize or  justify  such  an  assumption.  In  the  third  paragraph 
of  his  answer,  as  we  construe  its  allegations,  the  appellant 
has  stated  two  facts  as  constituting  his  defence  or  defences 
to  this  action.  He  has  first  alleged,  that,  upon  the  execu- 
tion of  the  deed  in  suit,  the  appellees  took,  and  had  ever 
since  retained,  the  possession  of  the  tract  of  land  described 
therein,  without  any  complaint  as  to  the  quantity  of  the  land, 
.or  any  other  matter  in  relation  to  said  sale  and  convey- 
ance, until  the  commencement  of  this  suit.  The  fact  thus 
alleged  cannot  be  considered,  we  think,  as  any  thing  more 
than  an  argumentative  denial  of  some  of  the  facts  stated 
in  the  complaint.  In  so  far  as  this  first  fact  is  concerned, 
it  would  not  be  an  available  error  to  have  sustained  the  de- 
murrer  to  said  paragraph  of  answer ;  because  it  is  clear 
that  this  fact  could  have  been,  and  probably  was,  given  in 
evidence  under  the  general  denial,  pleaded  in  the  second 
paragraph  of  said  answer. 

The  other  fact  alleged  in  said  third  paragraph  of  answer, 
so  far  as  we  can  see,  has  no  apparent  connection  with  the 
fact  first  alleged  therein.  Indeed,  the  two  facts  appear  to 
us  to  be  incongruously  alleged  in  the  same  paragraph  of 
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answer.  The  second  fact  stated  in  said  paragraph  is,  that 
the  appellees  accepted  the  tract  of  land  as  a  discharge  of, 
and  in  full  compliance  with,  the  covenants  in  said  deed, 
alleged  to  be  broken  in  the  complaint.  If  we  understaud 
the  force  and  effect  of  this  allegation,  the  appellant  intend- 
ed thereby  to  set  up  a  discharge  of  the  covenants  in  the 
deed,  by  a  parol  contempoi*aneous  agreement  to  that  effect, 
between  the  parties  to  such  deed.  Viewed  in  this  way, 
and  we  think  the  allegation  is  not  susceptible  of  any 
other  construction,  it  is  very  clear  that  it  did  not  constitute 
any  valid  defence  to  the  appellees'  action.  For  it  is  well 
settled  by  the  decisions  of  this  court,  that  the  terilis  of  a 
written  instrument  can  not  be  controlled,  varied  or  de- 
feated by  a  contemporaneous  parol  contract  or  agi^eemeut. 
McDonald  v.  MfeSj  61  Ind.  279,  and  cases  cited. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
court  did  not  err  in  sustaining  the  demurrer  to  the  tbid 
paragraph  of  answer. 

It  is  insisted  by  the  appellant's  counsel,  that  tlie  com- 
plaint did  not  state  facts  sufficient  to  constitute  u  cause  of 
action,  and  that,  for  this  reason,  the  demurrer  to  the  third 
paragraph  of  answer  ought  to  have  been  carried  back  and 
sustained  to  the  complaint.  We  have  given  a  summary 
of  the  facts  alleged  in  the  complaint,  as  a  breach  of  the 
covenants  contained  in  the  deed  in  suit,  and  it  seems  to  as 
they  constitute  a  cause  of  action.  Perhaps,  the  complaint 
might  have  been  made  more  definite  and  certain,  in  some 
respects ;  but,  if  it  was  defective  in  this  regard,  the  defect 
could  not  be  reached  by  a  demurrer  for  the  want  of  facts. 
The  argument  of  the  appellant's  counsel,  in  relation  to  the 
supposed  insufficiency  of  the  complaint,  appears  to  us  to 
ba  founded  upon  a  misconstruction  or  misapprehension  of 
the  facts  alleged  therein,  and,  therefore,  we  do  not  consider 
it.    We  think  that  the  complaint  was  sufficient. 

The  appellant's  counsel  has  not,  in  his  brief  of  this  cause, 
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discussed  any  question  arising  und^r  the  other  alleged 
errors  assigned  upon  tiiie  record.  Under  the  settled  prac* 
tice  of  this  court,  these  other  errors  must  be  considered, 
therefore^  as  waived. 

We  find  no  available  error  in  the  record.    The  judgment 
is  affirmed)  at  the  appellant's  costs. 


Olahic  bt  al.  e.  B&owK. 

pROMissoRT  Note. — Actum  by  Endorsee,  Against  Maker, — Application  1o  be 
made  Party. — Oroee  OomplainU — In  an  action  bj  an  endorsee,  against  the 
makers,  on  a  promissory  note,  A.  filed  an  application  to  be  made  a  partj, 
aad  also  filed  a  cross  complaint  against  tlie  makers,  payee  and  endorsee, 
alleging  that  the  note  in  suit  had  been  assigned  to  A.  by  the  payee,  by  de- 
livery merely,  and  that  it  had  subsequently  been  surreptitiously  taken  by 
the  payee  and  endorsed  to  the  plaintiff.  A  general  denial  of  this  crosfe 
complaint  was  filed  by  each  of  the  other  parties. 

Held,  that  the  application  and  cross  complaint  were  suflknent. 

QAMJ^-^Verdict, —  K«im*0  <fe  i^fio.— A  Terdiot  haring  been  found  in  suoh 
case  for  A.,  at  against  the  makers  and  endomee,  but  silent  as  to  tha 
payee,  a  venire  de  mnto  should  have  been  granted  to  the  latter. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellants. 

BiDDLE,  C.  J. — ^Philip  H.  Smith  and  George  W.  Smith 
executed  their  promissory  note  to  Thomas  J.  Clark. 
Thomas  J.  Clark  assigned  the  note  by  endorsement  to 
William  Clark,  who,  as  such  assignee,  brought  this  com- 
plaint against  the  makers  of  the  note,  to  which  they  filed 
an  answer  in  four  paragraphs,  in  each  of  which  they  ad- 
mitted the  execution  of  the  note,  and  set  up  affirmative 
matter  as  a  defence. 

At  this  stage  of  the  proceedings,  Sarah  J.  Brown  ap- 
pears  and  makes  application  to  become  a  party  to  the 
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suit,  and  files  her  counter-claim,  making  the  assignee,  the 
payee  and  the  makers  of  the  note  parties  defendants 
thereto,  alleging  that  the  note  was  assigned  to  her  by 
the  payee,  by  the  delivery  thereof  to  her ;  and  that,  after- 
ward, it  was  surreptitiously  taken  from  her  and  assigned 
to  William  Clark,  and  suit  brought  thereon  by  him,  as 
aforesaid ;  praying  that  the  payee  may  answer  as  to  his 
interest  in  the  note,  and  judgment  for  the  amount  due 
against  the  makers.  The  plaintiff',  William  Clark,  moved 
to  strike  the  application  of  Sarah  J.  Brown  from  the  files, 
which  motion  was  overruled  and  exception  reserved. 
The  defendants  to  the  counter-claim  of  Sarah  J.  Brown 
answered  separately,  by  general  denial. 

After  these  issues  were  joined,  demurrers  were  sustained 
for  the  want  of  facts  to  the  second  and  third  paragraphs 
of  answer  to  the  original  complaint,  and  a  reply  filed  de- 
nying the  first  paragraph,  leaving  the  fourth  paragraph 
unnoticed.  The  case  was  then  tried  by  a  jiiry  and  a  ver- 
dict rendered  in  the  following  words  : 

"  We,  the  jury,  find  for  the  defendant  Mary  J.  Brown, 
as  against  the  plaintifip,  William  Clark  ;  and,  as  against  the 
defendants  Philip  H.  Smith  and  George  W.  Smith,  we  find 
for  the  defendant  Sarah  J.  Brown,  and  assess  her  damages 
at  six  hundred  dollars." 

Judgment  on  the  verdict. 

William  Clark  and  Thomas  J.  Clark  moved  the  court, 
separately,  for  a  venire  facias  de  novo.  The  motions  were 
overruled  and  exceptions  reserved.  The  ground  taken  in 
support  of  the  motions  was,  that  the  verdict  did  not  find 
upon  all  the  issues.  The  motion  of  William  Clark,  we 
think,  was  properly  overruled.  The  verdict  was  against 
him,  and  in  favor  of  Sarah  J.  Brown  ;  but  it  is  plain  to 
us  that  the  motion  of  Thomas  J.  Clark  ought  to  have 
been  sustained.  There  was  no  finding  as  to  him.  His 
general  denial  to  the  counter-claim  put  in  issue  the  assign- 
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merit  of  the  note  to  Sarah  J.  Brown,  by  delivery,  and, 
without  a  finding  by  Thomas  J.  Clark  on  this  issue, 
Sarah  J.  Brown  is  not  entitled  to  judgment ;  for,  if  the 
note  was*  not  her  property,  she  could  not  recover.  The 
doctrine  is  well  settled,  that,  where  there  is  not  a  finding 
in  a  verdict  upon  all  the  material  issues  in  the  case,  a  venire 
fadias  de  novo  should  be  allowed.  Whitworth  v.  Ballard^ 
56  Ind.  279  ;  Leeds  v.  Boyer^  59  Ind.  289 ;  Hershman  v. 
Herskman^  63  Ind.  451 ;  Anderson  v.  Donnelly  66  Ind.  150 ; 
Locke  V.  The  Merchants  National  Bank,  66  Ind.  358  ;  Riden- 
our  V.  Beekman,  68  Ind.  236. 

The  court  properly  overruled  the  motion  to  reject  the 
application  and  counter-claim  of  Sarah  J.  Brown.  They 
are  clearly  sufficient. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded,  for  further  proceedings  ac- 
cording to  this  opinion. 


Wilson,  Assignee,  v.  Holloway  et  al. 

SuTRKMS  Court. — Brief. — Requisites  of. — See  opinion. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner^  for  appellant. 

HowK,  J. — The  paper  writing,  filed  in  this  cause  by  the 
appellant  and  endorsed  as  his  brief,  is  merely  an  abstract 
or  abbreviated  statement  of  the  contents  of  the  record.  It 
is  not  a  brief  of  the  case  within  the  requirements  of  the 
rules  and  decisions  of  this  court.  Parker  v.  Hastings.  12 
Ind.  654 ;  Harrison  v.  Hedges^  60  Ind.  266 ;  and  Bray  v. 
The  Franklin  Life  Ins.  Co.y  68  Ind.  6.     The  cause  has  been 
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pending  here  for  more  than  two  years,  and  it  is  manifest 
from  the  tiles  of  the  case,  that  the  appellant  does  not  intend 
to  file  any  additional  brief.  We  think  that  the  ease  ought 
to  be  disposed  of.  ' 

The  judgment  is  affirmed,  at  the  appellant's  costa. 


Webb  v.  Zeller. 

AXBITKATIONB  AHD  UifPiRAOEtt.-- Common-Law.  —  Parol  <S^^iff9toii.— 
Award.'^  Action  on. — Irregularity. — The  common  •'law  rule,  that  matters  in 
difference  between  parties  competent  to  contract  may  generany  be  tubinit 
ted  to  arbitration  by  parol,  is  recognized  as  in  force  in  this  State  ;  sndsn 
action  may  be  maintained  on  an  award  made  under  such  a  submiMion, 
even  though  the  award  be  informal. 

From  the  Madison  Circuit  Court. 

B.  Lake  and  H.  D.  Thompson,  for  appellant. 
J.  W.  Sansberryy  for  appellee. 

NiBLAGK,  J. — This  was  an  action  upon  an  award. 

The  plaintiff,  Lemuel  R.  Webb,  in  his  complaint,  charged 
that,  during  the  spring  and  summer  of  1874,  there  were 
certain  matters  of  difference  between  him  and  the  defend- 
ant, Jacob  Zeller,  in  reference  to  the  rent  of  a  flouring  mill 
and  appurtenances  thereto  belonging,  the  breaking  and 
repairing  of  the  dam  appurtenant  to  said  mill,  the  breaking 
and  repairing  of  a  part  of  said  mill,  the  damages  occasioned 
by  said  mill  remaining  idle  by  reason  of  the  breaking  of 
the  dam  and  machinery,  the  declination  of  wheat  while  the 
mill  was  broken  and  idle,  and  the  damages  by  reason 
thereof,  and  various  other  things  connected  with  said  mill 
renting;  and,  in  order  to  adjust  and  settle  said  matters  of 
difference  so  existing  between  them,  they  did  on  the  10th 
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day  of  September,  1874,  agree  to  submit  the  same  to  the 
arbitrament  and  award  of  three  persons  to  be  chosen  as 
follows:  The  defendant  was  to  select  gne,  the  plaintiff  was 
to  select  another,  and  these  two  were  to  select  the  third 
one  as  umpire ;  that,  pursuant  to  said  agreement,  which 
was  by  parol,  the  defendant  selected  James  M.  Garretson 
as  arbitrator  for  him,  the  plaintiff  selected  Lexemuel  Buson 
as  arbitrator  on  his  behalf,  and  those  two  selected  Charles 
Harvey  as  umpire;  that  said  arbitrators,  by  the  further 
agreement  and  with  the  knowledge  of  the  parties,  met  on 
the  26th  day  of  September,  1874,  for  the  purpose  of  making 
said  arbitration  and  umpirage,  at  which  time  said  arbitra- 
tore,  after  having  heard  said  matters  in  difference,  and  the 
parties  in  reference  thereto,  and  being  fully  advised  in  the 
premises,  made  the  following  award,  to  wit : 

*'  Perkinsvillb,  Indiana,  Sept.  26th,  1874. 
"We,  the  committee  appointed  to  investigate  the  differ- 
ences between  Bro.  Webb  and  Bro.  Zeller,  in  regard  to  the 
Perkinsville  mill,  find  that  Bro.  Zeller  is  indebted  to  Bro. 
Webb  to  the  following  amount : 

Loss  on  rent • (  625.00 

Loss  on  wheat 325.00 

One   run  idle  five  months 295.00 

Total $1,245.00 

Credit  by  back  rent 800.00 

Balance $  945.00 

Improvements 100.00 

Total  Indebtedness $1,045.00 

"  Lbx  Buson, 
"  Charlbs  Harvey, 
"J.  M.  Garretson." 
In  which  award  the  arbitrators,  by  mistake   and  inadver- 
tence, used  the  word  "  committee,"  instead  of  the  word 
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"  arbitrators,"  and  a  copy  of  which  award  was,  on  the 
28th  day  of  September,  1874,  given  to  each  of  the  parties; 
that  the  words  "  Bro.  Zeller,"  tised  in  the  award,  referred  to 
and  were  intended  to  mean  Jacob  Zeller,  the  defendant, 
and  that  the  words  "  Bro.  Webb,"  also  used  in  the  award, 
referred  to  and  were  intended  to  mean  Lemuel  R.  Webb, 
the  plaintift';  that,  by  reason  of  the  contract  made  between 
the  parties  as  hereinbefore  stated,  and  the  award  made  in 
pursuance  thereof,  the  defendant  became  obligated  and 
bound  to  pay  to  the  plaintiff  the  said  sum  of  one  thou- 
sand and  forty-five  dollars,  to  be  paid  upon  the  receipt  of 
said  award  by  the  defendant ;  that  the  defendant, 
on  the  28th  day  of  September,  1874,  upon  receipt 
of  the  award  by  him,  as  above  stated,  refused  to 
comply  with  the  same,  and  refused  to  pay  to  the 
plaintiff  the  sum  of  money  found  to  be  due  from 
him  by  the  arbitrators  and  refused  to  perform  any 
and  every  part  of  said  award ;  that  on  the  12th  day  of 
February,  1875,  the  plaintiff  demanded  of  the  defendant 
the  payment  of  said  sum  of  one  thousand  and  forty-five 
dollars,  found  due  by  said  award,  which  payment  the  de- 
fendant refused  and  still  refuses  to  make ;  that,  by  reason 
of  the  premises,  the  plaintiff  was  entitled  to  recover  from 
the  defendant  said  sum  of  one  thousand  and  forty-five 
dollars  and  interest  thereon.  Wherefore  the  plaintiff  de- 
manded judgment  for  twelve  hundred  dollars. 

A  demurrer  for  want  of  sufficient  facts  was  sustained 
to  the  complaint,  and  final  judgment  was  rendered  for 
the  defendant  upon  the  demurrer. 

The  sufficiency  of  the  complaint  is  the  only  question 
submitted  for  our  consideration. 

It  is  a  well  established  common-law  rule,  that  matters  in 
difference  between  parties  competent  to  contract  may 
generally  be  submitted  to  arbitration  by  parol.  Morse 
Arbitration  &  Aw  rd,  50 ;  Russell  Awards,  46.   That  rule  of 
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the  common-law  has  been  fully  recognized  as  still  in  force  in 
this  State.  Griggs  v.  Seeley^  8  Ind.  264 ;  Miller  v.  Goodwine^  29 
Ind.  46.  It  is  equally  well  established  that  an  award  may  gen- 
erally be  enforced  by  an  action  upon  it.  This  is  especially 
the  case  as  to  awards  good  only  at  common  law.  Russell 
Awards,  499  ;  Griggs  v.  Seeley^  supra ;  Goodwine  v. 
Miller  J  32  Ind.  419 ;  Smith  v.  Kirkpatrick,  58  Ind.  254. 

The  award  before  us  is,  in  some  respects,  an  informal 
one;  but  we  think  the  averments  of  the  complaint  showed 
it  to  have  been  a  valid  award  at  common  law,  and  of 
binding  obligation  upon  the  parties. 

The  demurrer  to  the  complaint  appears  to  us  to  have 
been  improperly  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
is  remanded,  with  instructions  to  overrule  the  demurrer  to 
the  complaint^  and  for  further  proceedings. 


Frazee  et  al.  v.  Frazee  bt  al. 

Vix.Ai>mQ,— Partial  Answer.— li  is  a  rule  of  pleadinj?,  that  each  paragraph  138     81 

of  an  answer  must  fully  answer  the  entire  complaint,  or  so  much  thereof 
as  it  purports  to  answer. 

From  the  Delaware  Circuit  Court. 

C.  E.  Shipley  and  W.  March,  for  appellants. 

HowK,  J. — In  this  action,  the  appellants  sued  the  appel- 
lees in  a  complaint,  duly  verified,  wherein  they  demanded 
judgment  for  the  possession  of  certain  real  estate  therein 
described,  subject  to  the  life-estate  of  the  appellee  Sarah 
E.  Frazee ;  that  their  title  thereto,  subject  to  said  life-estate, 
might  be  quieted  against  the  appellee  John  Frazee ;  that 
the  conveyance  of  said  real  estate  by  James  Frazee,  in  nis 
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lifetime,  to  said  John  Frazee,  might  be  set  aside  and  de- 
clared null  and  void,  because  it  was  fraudulent  and  was 
defeated  by  said  John  Frazee's  non-performauce  of  his  eon- 
tract,  under  which  he  had  obtained  said  conveyance,  and 
because  of  the  unsoundness  of  mind  of  said  James  Frazee 
at  the  time  of  his  pretended  execution  of  said  deed;  and 
that  the  last  will  of  said  James  Frazee,  deceased,  and  the 
probate  thereof,  might  be  set  aside  and  declared  void.  The 
complaint  is  very  long,  and,  as  its  sufficiency  is  not  ques- 
tioned in  this  court,  we  need  not  give  a  summary  even  of 
the  facts  alleged  therein. 

To  the  complaint,  the  appellee  John  Frazee  separately 
answered  in  seven  paragraphs ;  to  each  of  which,  except 
the  first  and  fourth,  the  appellants'  demurrers,  for  the  want 
of  facts,  were  overruled  by  the  court,  and  to  these  rulings 
they  excepted.  They  then  replied,  putting  the  case  at 
issue.  The  cause  was  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellees ;  and  the  appellants'  motion  for 
a  new  trial  having  been  overruled,  and  their  exception 
saved  to  such  ruling,  the  court  rendered  judgment  against 
them  on  the  verdict,  for  the  appellees'  costs. 

Errors  are  assigned  by  the  appellants,  in  this  court,  call- 
ing in  question  the  several  decisions  of  the  circuit  court, 
in  overruling  their  demurrers  to  the  several  paragraphs  of 
the  separate  answer  of  said  John  Frazee,  and  in  overruling 
their  motion  for  a  new  trial. 

We  have  no  brief  of  this  cause  in  this  court,  from  the 
appellees  or  their  counsel,  in  support  of  the  decisions  of 
the  circuit  court  complained  of,  as  errors,  by  the  appellants. 
In  so  far  as  the  several  decisions  of  the  court,  in  overrul- 
ing the  appellants'  demurrers  to  the  several  paragraphs  of 
the  separate  answer  of  said  John  Frazee,  are  concerned,  it 
seems  to  us  that  the  court  clearly  erred  in  each  of  those 
decisions.  The  same  objection  is  urged  by  the  appellants' 
counsel  to  the  sufficiency  of  each  of  the  said  paragraphs  of 
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answer,  and  that  is.  that  each  of  the  said  paragraphs  is 
clearly  insufficient,  on  the  demurrer  thereto  for  the  want 
of  facta,  because  it  does  not  fully  answer  the  complaint,  or 
so  much  of  the  complaint  as  it  purports  on  its  face  to  an- 
swer. Without  extending  this  opinion  by  setting  out  the 
subetance  of  these  paragraphs  of  answer,  we  may  say,  gen- 
era 11  j%  that  a  careful  examination  of  the  record  of  this  cause 
has  satisfied  us,  that  this  objection  is  well  taken  as  to  each 
of  said  paragraphs.  There  is  no  rule  of  pleading  more 
fully  recognized  and  settled  by  the  decisions  of  this  court 
than  this,  that  each  paragraph  of  an  answer  must  fully 
answer  the  entire  complaint,  or  so  much  thereof  as  it  pur- 
ports to  answer,  or  it  will  be  held  bad  on  a  demurrer  there- 
to for  the  want  of  sufficient  facts.  Conwell  v.  Finnell,  11 
Ind.  527 ;  Rogers  v.  Ptace^  29  Ind.  577  ;  Bouslog  v.  Gan^ettj 
39  Ind.  838;  Alvard  v.  Essner^  45  Ind.  156 ;  Rdd  v.  Huston^ 
55  Ind.  173 ;  and  Smith  v.  LiUle,  67  Ind.  549. 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in 
overruling  the  appellants^  demurrers  to  the  second,  third, 
fifth,  sixth  and  seventh  paragraphs  of  the  separate  answer 
of  the  appellee  John  Frazee.  Having  reached  this  con- 
clusion in  regard  to  the  insufficiency  of  said  paragraphs  of 
answer,  it  is  unnecessary  for  us  to  consider  and  decide  any 
of  the  questions  arising  under  the  alleged  error  of  the 
court,  in  overruling  the  motion  for  a  new  trial ;  for  these 
questions  may  not  arise  on  another  trial  of  the  cause. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
caase  is  remanded,  with  instructions  to  sustain  the  de- 
murrers to  said  paragraphs  of  answer,  and  for  further  pro- 
ceedings. 


414  SUPREME  COURT  OP  INDIANA. 


70    4U 
136    392 


Hasflelmt^n  et  al,  v.  Lowe  et  oL 


70    4U 
129    285 

'^   !??,  HaSSELMAN  BT  al.  I?.  LOWB  BT  AL. 


Sheriff's  Salv. — Certificate  of. — Rights  of  Assignee, — A  sherilf^s  certifi- 
cate of  sale  of  real  estate  conveys  do  title,  but  is  simply  an  obligation  upon 
which  title  may  be  obtained,  if  the  land  is  not  redeemed;  and  an  assignee 
of  such  certificate  takes  no  more  thereunder  than  his  assignor.       | 

Same — Action  to  Recover  Land  Sold  on  Execution. — Instrttciion. — Subse- 
quent Purchaser  from  Jvdgment  Defendant — In  an  action  to  recover  rcAl 
estate,  wherein  the  plaintiff  claimed  under  a  sheriff's  deed  founded  upon  a 
sheriff's  certificate  of  sale  to  the  execution  creditor,  assigned  by  him  to  the 
plaintiff,  and  the  defendant  claimed  title  under  a  conveyance  by  the  judg- 
ment defendant  subsequent  to  the  rendition  of  judgment,  it  was  error  to 
instruct  the  jury  that,  if  the  plaintiff  had  purchased  such  certificate  in 
good  faith,  without  notice  of  irregularities  in  the  sheriff^s  sale  or  retam 
and  for  a  valuable  consideration,  they  should  find  for  the  plaintiff. 

Samk — Fraudulent  Conveyance  — Trust  Deed. — Abandonment  of  7\rust—li 
was  also  erroneous  to  instruct  them,  that,  if  the  defendant's  title  was 
fraudulent,  or  merely  a  trust  which  had  been  abandoned,  the  plaintiff 
should  recover.  In  such  an  action  the  plaintiff  must  recover,  if  at  all,  on 
the  strength  of  his  own  title,  and  not  on  the  weakness  of  the  defendant's. 

Same. — Subsequent  Purchaser  from  Judgment  Plaintiff, — Conveyance.— li 
was  also  erroneous  to  instruct  the  jury,  that  the  grantees  of  a  judgment 
plaintiff,  under  a  conveyance  by  the  latter  of  lands  purchased  by  him  at  a 
sale  on  an  execution  issued  on  a  judgment  in  his  fiavor,  take  no  better 
title  than  the  latter. 

rrom  the  Hamilton  Circuit  Court 

A.  C.  Harris^  T.  J.  Kane  and  T,  P.  Davis,  for  appellants. 
J.  W.  Evans  and  JB.  R*  Stephenson^  for  appellees. 

BiDDLE,  C.  J. — Complaint  by  the  appellees,  to  recover 
the  possession  of  the  following  described  property : 

"  Lot  number  two  (2)  in  Salathiel  Fisher's  Addition  to 
the  Town  of  Fisher's  Station,  including  the  grist-mill, 
thirty-two-horse  power  stationary  engine  and  boiler,  two 
run  of  burrs,  elevator,  and  all  machinery  thereunto  be- 
longing. Also,  one  portable  saw-mill  complete,  including 
thirty -horse  power  engine  and  boiler,  log  carriage,  saws,  and 
all  the  machinery  thereunto  belonging,  all  being  situated  on 
said  lot,"  with  damages  for  the  alleged  detention  thereof. 

Answer  of  general  denial ;  trial  by  jury ;  verdict  gen- 
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erally  for  the  plaintiffs,  assessing  the  damages  at  one  dollar. 
Appeal. 

The  appellees  claim  title  to  the  property  under  a  judg- 
ment rendered  against  George  Hamilton,  on  the  8th  day 
of  September,  1874,  in  favor  of  Byram,  Cornelius  &  Co., 
for  fifty-seven  dollars  and  seventy-four  cents  and  costs; 
execution  levied  on  the  property  described  in  the  com- 
plaint, also  on  lot  No.  44',  in  the  town  of  Fisher's  Station  ; 
sheriff's  sale,  and  certificate  of  the  sale,  to  the  plaintiffs 
in  the  judgment ;  an  assignment  of  the  certificate,  and  a 
sheriff's  deed  to  the  appellees. 

The  evidence  tended  to  prove  that  lot  44  was  a  dis- 
tinct property,  with  a  dwelling-house  upon  it,  from  lot  No. 
2,  upon  which  the  grist-mill,  portable  saw-mill,  and  other 
property  were  situated,  and  that  the  lots  lay  several  hun- 
dred feet  apart  from  each  other.  The  evidence  also  tended 
to  prove  that  lot  No.  44,  with  the  dwelling-house  upon  it, 
was  worth  from  three  hundred  and  fifty  to  five  hun- 
dred dollars,  and  that  lot  No.  2,  with  the  grist-mill, 
saw- mil  I,  and  other  property  on  it,  was  worth  about  fifteen 
hundred  dollars.  The  sheriff  sold  the  whole  property,  in 
solidoy  to  the  plaintiff's  in  the  judgment,  for  one  hundred 
and  twenty-one  dollars  and  forty-eight  cents. 

The  appellants  insist  that  the  sale  is  void,  because  the 
sheriff'  sold  the  property  in  solido^  when  it  was  suscep- 
tible of  division,  and  when  the  smallest  parcel  would  have 
paid  the  judgment;  and  also  for  the  gross  inadequacy 
of  price.  As  the  validity  of  the  sale  is  not  a  direct 
question  in  the  case,  we  express  no  opinion  upon  the 
point,  but  see  the  following  authorities:  Reed  v.  Carter^ 
1  Blackf.  410  ;  Reed  v.  Car^^r,  3  Blackf.  876  ;  Sherry  v.  Nick 
of  the  Woods.  1  Ind.  575;  Swope  v.  Ardery^  5  Ind.  213 ; 
Reed  v.  Dixen,  7  Ind.  189;  Davis  v.  Campbell^  12  Ind. 
192  ;  Banks  v.  Bales,  16  Ind.  423  ;  Lashley  v.Cassett,  23  Ind. 
600 ;  Tyler  v.  Wilkerson,  27  Ind.  450  ;  Pid  v.  Brayer,  30  Ind. 
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832 ;  Voss  v.  Johnson,  41  Ind.  19 ;  Bardeus  v.  Huber,  45 
Iiid.  235 ;  Bardeus  v.  Huber,  60  Ind.  132 ;  Whisnand  v. 
Small,  65  Ind.  120. 

It  was  admitted  upon  the  trial,  that  George  Hamilton 
owned  lot  No.  2,  on  the  8th  day  of  September,  1874,  at 
the  time  the  judgment  upon  which  the  sale  was  made 
was  rendered.  The  evidence  tends  to  prove  that  said 
Hamilton  and  his  wife  conveyed  to  Lewis  W.  Hassel- 
man lot  No.  2,  on  the  1st  day  of  November,  1875.  Has- 
selman claims  title  to  the  lot  under  this  conveyance,  and 
the  other  appellants  claim  as  tenants  under  Hasselman. 
This  being  the  state  of  the  evidence,  the  court  gave  the 
jury  the  following  instructions  : 

**  2.  It  is  only  execution  plaintiffs  who  are  chargeable 
with  notice  of  irregularities  in  sheriff's  sales,  and  if  you 
find  from  the  evidence  in  this  cause  that  the  plaintiffs  pur- 
chased the  sheriff's  certificate  in  good  faith,  for  a  valuable 
consideration,  and  without  notice  of  any  irregularities  in 
the  sheriff's  return,  or  in  his  sale  of  said  real  estate,  then 
your  finding  should  be  for  the  plaintiffs. 

"  S.  If  the  sheriff*  committed  anv  errors  in  his  sale  of  the 
real  estate  mentioned  in  the  complaint,  then  he  alone  is 
liable  for  the  same,  and  not  the  plaintiffs  in  this  suit,  if  they 
purchased  in  good  faith  and  without  notice  of  such  irregu- 
larities. 

"4.  The  defendant  Hasselman  claims  title  to  the  land 
in  controversy  by  virtue  of  a  deed  of  conveyance  from  the 
plaintiff  George  Hamilton,  and  all  the  other  defendants 
claim  title  as  tenants  of  Hasselman.  If  you  find  that  the 
de^d  so  made  to  Hasselman  was  procured  by  fraud  and 
without  any  consideration,  then  you  should  find  for  the 
plaintiff. 

"  5.  Or,  if  you  find  that  the  deed  through  which  Hassel- 
man claims  was  made  to  him  by  Hamilton,  in  trust  for  a 
particular  purpose,  and  said  trust  has  been  abandoned  by 
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all  the  parties  thereto,  then  Mr.  Ilasselman  can  have  no 
interest  in  said  land,  hut  the  same  reverts  to  the  grantor, 
Hamilton,  and  you  should  find  for  the  plaintiffs. 

"6.  The  judgment  plaintiffs  are  chargeable  with  notice 
of  all  irregularities  in  a  sheriff's  sale,  and  the  grantees  of 
the  judgment  plaintiffs  can  take  no  greater  title  or  right 
in  the  property  sold  at  sheriff's  sale  than  was  acquired  by 
the  judgment  plaintiffs  by  virtue  of  said  sale." 

Instruction  numbered  2  is  erroneous.  The  sheriff's  cer- 
tificate of  sale  does  not  convey  a  title  to  the  land  sold,  but 
simply  an  obligation  upon  which  a  title  may  be  obtained, 
after  the  expiration  of  a  year  from  the  sale,  unless  the  land 
is  redeemed  within  that  time.  The  assignee  can  take  no 
more  by  the  certificate  than  the  purchaser  at  the  sale  took 
by  his  purchase. 

The  instruction  is  wrong  for  another  reason.  The  de- 
fendants at  the  trial  introduced  evidence  tending  to  prove 
title  in  themselves^  The  instruction  directs  the  jury,  that, 
if  they  find  the  plaintiffs  purchased  the  certificate  in  good 
faith,  for  a  valuable  consideration,  then  their  finding  should 
be  for  the  plaintiffs.  This  entirely  ignores  the  defendants' 
evidence ;  for  the  plaintiflfe  might  have  been  the  bona  fide 
holders  of  the  certificate,  and  yet  their  title  be  overthrown 
by  the  defendants'  evidence. 

Instruction'numbered  3  is  erroneous  also.  It  does  not 
express  the  word  "  certificate,"  but,  following  No.  2,  the  jury 
would  understand  it  to  mean  that,  if  the  plaintiffs  purchased 
the  certificate  in  good  faith,  they  would  not  be  bound  by 
any  irregularities  in  making  the  sale,  although  the  pur- 
chaser was  so  bound.    In  this  it  was  erroneous. 

No.  4  instructs  the  jury,  that,  if  the  deed  to  Ilassel- 
man is  fraudulent,  they  should  find  for  the  plaintiffs. 
This  is  incorrect;  for.  if  Hasselman  had  no  title  to  the 
property,  and  introduced  no  evidence,  it  would  not  follow 
necessarily  that  the  plaintiffs  could  recover.  The  plain- 
Vol.  LXX.— 27 
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tiffs    must   recover    on   the  strength   of  their  own  titlp, 
and  not  upon  the  weakness  of  the  title  of  the  defendants. 

No.  5  is  erroneous  for  the  same  reason  that  rendered 
No.  4  erroneous;  namely,  instructing  the  jury  to  find 
for  the  plaintiffs,  if  the  trust  in  the  deed  to  Hasselman  had 
tailed. 

No.  6  can  not  be  upheld.  It  will  be  noticed  that  the 
words,  "  the  grantees  of  the  judgment  plaintiffs,"  are 
used  instead  of  "the  purchaser  of  the  sheriff' 's  certificate." 
The  word  "grantees"  means  such  persons  as  take  title 
by  deed  of  conveyance.  Although  the  purchaser  at  a 
sheriff's  sale  can  not  convey  any  more  right  by  the 
assignment  of  his  certificate  than  he  took  by  his  purchase, 
yet,  if  he  should  obtain  the  sheriff's  deed  on  his  certifi- 
cate, and  then  convey  the  land  for  a  valuable  consider- 
ation, without  notice,  his  grantees  might  become  innocent 
purchasers,  and  thus  take  a  better  title  than  the  purchaser 
obtained  by  his  purchase  at  sheriff's  sale. 

The  appellees  have  not  furnished  us  with  any  brief. 
We  do  not  know  upon  what  ground  they  expected  to  uphold 
their  case. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  is  remanded,  for  further  proceedings. 
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Qbisbndorff  bt  ux.  v.  Ea«lbs  bt  al. 

REPLEViK.~.9<a/?/te  of  Fraitds  —Sale  of  Chattel^  without  Delivery^  Premmed 
Fraudulent  against  Creditors. —  Weight  of  Evidence. — Siqifreme  Court'^ 
Hwiband  and  Wife  — In  an  action  by  a  married  woman,  ajcaihst  her  hus- 
band's execution  creditors  and  the  officer  holding  the  execations,  to  re- 
plevy certain  personal  property  levied  upon  under  such  execations, 
there  wa.«  evidence  that,  prior  to  the  time  the  executions  came  into  the 
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officer's  hands,  the  husband  had  beon  the  owner  and  in  possession  of  the 
personal  property,  and  had  sold  it  to  his  wife  in  good  faith  and  for  a 
valuable  consideration,  but  without  delivering  possession  thereof  to  her. 

Held,  that,  as  such  a  sale  is,  by  section  8  of  the  statute  of  frauds,  1  R.  S. 
1876,  p.  505,  presumptively  fraudulent,  as  against  the  husband's  creditors, 
the  Supreme  Court  will  not  disturb  a  finding  for  the  defendants. 

Same. — Evidence, — Chattel  Mortgage, — The  introduction  in  evidence,  by 
the  defendants,  in  such  case,  of  chattel  mortgages  executed  by  the  plain- 
tiff and  her  husband,  on  such  property,  after  such  sale  to  her,  to  secure 
payment  of  the  husband's  debts,  would  tend  to  show  such  sale  to  have 
been  bonafide^  and  not  fraudulent. 

Same  — Lery  of  Execution  on  Mortgaged  Chattel, — Equity  of  Redemption. — 
Measure  of  Damages  — Exeessioe  Damages. — The  evidence  on  the  trial  of 
such  action  established  that  such  chattel  mortgages  were  prior  liens  to 
the  executions  in  the  hands  of  the  officer,  that  the  property  had  been  sold 
by  the  plaintiff,  after  being  replevied,  and  that  its  value  was  less  than  the 
amount  of  the  debts  secured  by  such  mortgages;  but  the  finding  of  the  court 
was  for  the  defendante,  for  the  full  value  of  the  property. 

Hcldj  that,  as  the  equity  of  redemption  of  such  property  was  all  that  could 
have  been  levied  upon  and  sold,  and  as  that  was  valueless,  the  damages 
assessed  should  have  been  only  nominal. 

Prom  the  ISfoble  Circuit  Court. 

S.  Claypooly  H.  C.  Newcomb  and  W.  A.  Ketcham^  for  ap- 
pellants. 

A.  A.  ChapiUj  B.  Harrison,  C.  C.  Hines  and  W.  H.  JS. 
Miller^  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant  Sarah  H. 
Geisendorfi',  against  the  appellees,  to  recover  the  possession 
of  certain  personal  property,  and  damages  for  the  unlaw- 
ful detention  thereof.  In  her  complaint,  the  appellant 
alleged,  in  substance,  that  she  was  the  owner  and  entitled 
to  the  possession  of  the  ice  contained  in  the  three  ice-houses 
situated  farthest  north,  built  and  owned  by  Jacob  C.  Qeie- 
endorff  and  situated  on  the  banks  of  the  reservoir  at  Rome 
City,  Noble  county,  Indiana,  which  said  ice,  as  she  was  in- 
formed and  believed,  was  of  the  value  of  seven  thousand 
dollars,  and  had  been  unlawfully  taken  by  the  appellee 
Nathaniel  P.  Eagles,  sheriff  of  said  county,  and  was  then 
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unlawfully  held  by  him,  by  virtue  of  two  executions  issued 
out  .  of  the  Marion  Superior  Court  in  two  suits, 
wherein  the  appellees  John  C.  Hall  and  Mary  Ilaugbton 
were  severally  plaintifl's,  and  in  both  of  which  the  appel- 
lant J«cob  C.  Geisendorfi*  was  defendant ;  and  the  said 
Sarah  H.  Geisendorfi'  alleged,  that  said  property  had  not 
been  taken  for  any  tax,  assessment  or  fine  pursuant  to 
statute,  or  seized  under  an  execution  or  attachment  against 
her  property.    Wherefore,  etc. 

This  complaint  was  verified  by  the  oath  of  the  appel- 
lants'agent;  and,  an  undertaking  having  been  filed,  the 
property  described  in  the  complaint  was  surrendered  to 
the  appellants,  the  plaintifis  below. 

Each  of  the  appellees  answered  the  appellants'  com- 
plaint, by  a  general  denial  thereof.  The  issues  joined 
were  tried  by  the  court  without  a  jury,  and  a  finding  was 
made  for  the  appellees.  The  appellants'  motion  for  a  new 
trial' was  overruled,  and  to  this  ruling  they  excepted ;  and 
the  court  rendered  judgment  against  the  appellants,  upon 
and  in  accordance  with  its  finding. 

In  this  court,  the  appellants  jointly  assigned,  as  error, 
the  decision  of  the  court  below  in  overruling  their  joint 
motion  for  a  new  trial ;  and  the  appellant  Jacob  C.  Geis- 
endorff  separately  assigned,  as  error,  the  judgment  of  the 
court  below,  against  him,  for  the  value  of  the  property  iu 
c6ntroversy. 

In  their  motion  for  a  new  trial,  the  appellants  jointly 
assigned  the  following  causes  therefor : 

1.  That  the  finding  of  the  court  was  not  sustained  by 
sufficient  evidence; 

2.  That  the  finding  of  the  court  was  contrary  to 
law; 

8.    That  the  damages  were  excessive : 
4.    Error  in  the  assessment  of  the  amount  of  recovery, 
in  this,  that  the  amount  was  too  large. 
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This  suit  was  commenced  on  the*  21  st  day  of  July,  1876. 
Before  that  time,  on  the  9th  day  of  February,  1876,  it  was 
claimed  by  the  appellant  Sarah  H.  Qeisendoi-ff,  that  her 
husband,  Jacob  C.  Geisendorff,  had  sold  and  delivered  to 
her  the  ice  in  controversy  in  this  action,  for  a  full  and 
valuable  consideration,  subject,  however,  to  a  certain  chat- 
tel mortgage  thereon,  executed  by  him  to  Andrews,  Bissell 
A  Co.,  of  Cincinnati,  Ohio.  The  evidence  on  the  trial 
clearly  showed,  we  think,  that,  on  the  day  last  named,  the 
said  Jacob  C.  Geisendorfi*  did  sell  such  ice  to  his  wife,  tl\e 
said  Sarah  H.  Geisendorff,  for  its  fair  value,  in  payment  oi 
a  debt  then  justly  due  and  owing  by  him  to  her.  This 
sale  was  made  some  time  before  the  appellees,  or  either  of 
them,  acquired  any  interest  in  or  lien  upon  such  ice.  It 
was  clearly  shown,  however,  that»  after  this  sale  of  the 
property  in  question,  there  was  no  visible  change  in  the 
possession  thereof. 

In  section  8  of  '^An  act  for  the  prevention  of  frauds  and 
perjuries,"  etc.,  approved  June  9th,  1852,  it  is  provided,  as 
follows :  "  Every  sale  made  by  a  vendor  of  goods  in  his 
possession,  or  under  his  control,  unless  the  same  be  accom- 
panied by  immediate  delivery,  and  followed  by  an  uctual 
change  of  the  possession  of  the  things  sold,  shall  be  pre- 
sumed to  be  fraudulent  and  void,  as  against  the  creditors 
of  the  vendor,  or  subsequent  purchasers  in  good  faith,  un- 
less it  shall  be  made  to  appear,  that  the  same  was  made  in 
good  faith  and  without  any  intent  to  defraud  such  cred- 
itors or  purchasers."     1  R.  S.  1876,  p.  505. 

It  will  be  seen  from  the  provisions  of  this  section,  and 
under  the  facts  of  this  case  as  above  started,  that  the  sale 
of  the  ice  in  controversy  to  the  appellant  Sarah  H.  Geis- 
endorff, by  her  husband,Jacob  C.  Geisendorff,  was  presump- 
tively fraudulent  and  void,  as  against  his  creditors,  two  of 
whom  were  the  appellees  John  C.  Hall  and  Mary  Haugh- 
ton.     To  remove  this  presumption,  it  was  necessary  that 
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the  appellants  should  have  made  it  appear  that  the  sale  of 
the  ice  to  Mrs.  Geisendorff  was  made  ia  good  faith  aud 
without  any  intent  to  defraud  her  husband's  creditors.  On 
this  point  we  could  not  well  disturb  the  finding  of  the 
court ;  for  the  statutory  presumption,  that  the  sale  was 
fraudulent  and  void,  would  be  sufficient  to  sustain  the 
finding,  unless  and  until  it  was  overcome  by  the  weight 
of  positive  evidence  to  the  contrary.  As  this  statutory 
presumption  tended  to  sustain  the  finding  of  the  court,  on 
the  point  under  consideration,  and  as  this  court  can  not  and 
will  not  weigh  the  evidence,  it  will  be  readily  seen,  we  think, 
that  we  can  not  disturb  the  finding  of  the  court  below  upon 
the  point,  that  the  sale  of  the  ice  in  controversy  to  Mrs.  Geis- 
endorff* by  her  husband,  Jacob  C.  Geisendorft',  was  fraudu- 
lent and  void  as  against  his  creditors.  Rudolph  v.  Lant^ 
57  Ind.  115 ;  Swales  v.  Southard^  64  Ind.  557 ;  and  The  Ft. 
Wayne,  etc,  R.  R.  Co.  v.  Hasselman,  65  Ind.  73. 

The  important  and  controlling  questions  in  this  case,  as 
ift  seems  to  us,  arise  under  ttie  second  and  third  causes  for 
a  new  trial.  Were  the  damage^  assessed  against  the  ap- 
pellants excessive?  Did  the  court  err  in  its  assessmeut of 
ihe  amount  of  the  appellees'  recovery  ?  In  our  opinion, 
these  questions  ought  to  and  must  be  answered  in  the 
affirmative.  The  court  was  not  requested  by  either  of  the 
parties  to  make  a  special  finding  of  the  facts  in  this  case; 
and,  therefore,  the  finding,  although  it  contained  a  recital 
of  facts  found,  can  only  be  regarded  as  a  general  finding. 
Nash  V.  Caywood,  39  Ind.  437;  Conwell  v.  Clifford,  45  Ind. 
892;  and  Caress  v.  Foster,  62  Ind.  145. 

As  necessary  to  the  proper  presentation  and  understand- 
ing of  the  questions  under  consideration,  we  will  give  the 
substance  of  the  facts  found  by  the  court,  as  recited  in  its 
finding.  After  stating  the  finding  for  the  defendants,  the 
appellees,  the  record  proceeds  as  follows:  "The  court 
further  finds,  that,  at  the  commencement  of  this  action, 
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the  defendant  Nathaniel  P.  Eagles  was.  and  still  is,  the 
sheriff  of  Noble  county,  in  the  State  of  Indiana,  and  that, 
as  such  sheriff,  he  then  ^ad  the  lawful  custody  and  posses- 
sion of  tlie  property  described  in  the  complaint,  to  wit,  all 
the  ice  in  the  three  ice-houses  farthest  north,  in  a  block  of 
ice-houses  in  Rome  City,  in  said  Noble  county,  in  the  State 
of  Indiana,  by  virtue  of  a  levy  made  by  him  upon  said  ice, 
on  the  10th  day  of  July,  1876,  to  satisfy  two  executions, 
then  in  his  bands  as  said  sheriff,  against  the  property  of 
the  plaintiff'  Jacob  C.  Geisendorff,  issued  by  the  clerk  of 
the  Superior  Court  of  Marion  county,  in  the  State  of  In- 
diana, one  of  which  executions  was  issued  on  the  —  day 
of  June,  1876,  upon  a  judgment  duly  rendered  in  favor  of 
the  defendant  John  C.  Hall,  against  the  said  Jacob  C. 
Geisendorif,  by  said  Superior  Court,  on  the  13th  day  of  Oc- 
tober, 1875,  for  the  sum  of  thirty  hundred  and  thirty-one 
rVo  dollars,  and  costs  of  suit,  and  upon  which  execution 
there  is  now  due,  including  principal,  interest  and  costs, 
the  sum  of  three  thousand  six  hundred  and  thirtv  dollars 
and  thirty  cents,  exclusive  of  costs  of  the  defendant  Eagles, 
a»  sheriff,  accrued  upon  said  writ;  that  the  other  execu- 
tion was  duly  issued  b}^  the  clerk  of  said  Superior  Court, 
on  the  —  day  of  June,  1876,  upon  a  judgment  duly  ren- 
dered in  favor  of  the  defendant  Mary  Haughton,  by  said 
court,  on  the  10th  day  of  November,  1875,  for  the  sum  of 
five  hundred  and  eighty-three  dollars  and  thirty-three 
cents,  and  costs  of  suit,  and  that  there  is  now  due  upon  the 
said  execution,  including  principal,  interest  and  costs,  the 
sum  of  seven  hundred  dollars  and  seventeen  cents,  ex- 
clusive of  costs  of  defendant  Eagles,  as  sheriff,  upon  said 
writ.  The  court  further  finds,  that  the  costs  and  expenses 
of  said  Eagles  upon  said  writs,  to  which  he  is  entitled, 
amount  to  the  sum  of  thirty-one  dollars  and  sixty  cents, 
and  that  botli  of  said  judgments,  upon  which  said  writs 
were  -issued,  bear  interest  at  the  rate  of  ten  per  cent,  per 
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annum.  And  the  court  further  finds,  that  at  the  date  of 
making  said  levies  upon  said  property,  and  at  the  time  of 
oommencement  of  this  action,  f^iid  executions  were  valid 
liens  on  said  property,  and  that  it  was  subject  to  levy  and 
«ale,  as  the  proj>erty  of  said  Jacob  C.  Oeisendorfi^  to  satisfy 
ftaid  executions  and  costs.  The  court  further  finds,  that, 
by  a  writ  of  replevin  issued  in  this  cause,  the  property 
clescribed  in  the  complaint  was,  on  the  22d  day  of  July, 
1876,  taken  from  the  possession  of  the  defendant  Eagles, 
and  delivered  to  plaintiffs,  and  that  its  value,  at  the  time 
it  was  replevied,  was  five  thousand  five  hundred  dollars, 
and  the  said  Eagles  ought  to  have  return  thereof,  or  the 
value  thereof  in  case  a  return  can  not  be  had.  And  the 
defendants  now  move  the  court  for  judgment  for  the  return 
of  said  property,  or  the  value  thereof  in  case  a  return  can 
not  be  had;  and  the  plaintiffs  now  admit  in  open  court, 
that  said  property  has  been  disposed  of  and  can  not  be 
returned." 

Upon  this  finding,  the  court  rendered  judgment  in 
fieivor  of  the  appellee  Nathaniel  P.  Eagles,  as  such  sher- 
ift',  for  the  full  sum  of  five  thousand  five  hundred  dollars, 
and  the  costs  of  suit ;  atid  it  was  further  adjndged  that 
the  payment  to  the  appellees  John  C.  Hall  and  Mary  C. 
Haughton,  of  the  amounts  due  on  their  respective  judg- 
ments, of  principal,  interest  and  costs,  and  the  costs  of 
this  action,  would  be  a  satisfaction  of  the  judgment  ren- 
dered in  this  action,  and  that,  in  default  of  such  payment, 
and  upon  the  collection  of  the  judgment  in  this  action, 
after  the  payment  of  the  costs  of  this  action  and  the 
amounts  due  said  John  C.  Hall  and  Mary  C.  Haugltton,  on 
their  respective  judgments,  the  surplus,  if  any,  should  be 
paid  to  the  clerk  of  the  court  for  the  appellant*,  the  plain- 
tiffs below,  or  whomsoever  might  by  law  be  entitled  thereto. 

On  the  trial  of  this  cause,  the  appellees  gave  in  evidence 
three  chattel  mortgages  on  the  ice  in  controversy,  executed 
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by  the  appellants  Jacob  C.  and  Sarah  H.  Geisendorff,  as 
follows : 

1.  One  dated  February  20th,  1876,  to  J.  M.  Riden- 
our,  president  of  the  Central  Bank  of  Indianapolis, 
Indiana,  to  secure  the  payment  of  two  promissory  notes, 
particularly  described,  evidencing  the  indebtedness  of 
said  Jacob  C.  Geisendorff  to  said  Central  Bank,  and 
amounting  in  the  aggregate  to  the  sum  of  four  thousand 
eight  hundred  and  eighty-six  dollars  Und  seventy-eight 
cents ; 

2.  One  dated  March  28th,  1876,  to  Frederick  A.  W. 
Davis,  trustee,  to  secure  the  payment  of  the  indebtedness 
of  said  Jacob  C.  Geisendorft",  particularly  described,  to 
said  F.  A.  W.  Davis,  amounting  in  the  aggregate  to  the 
sum  of  three  thousand  dollars ;  and, 

3.  One  dated  March  29th,  1876,  to  Frederick  A.  W. 
Davis,  cashier  of  the  Indiana  Banking  Company,  to 
secure  the  payment  of  the  note  of  said  Jacob  C.  Geisendorff 
for  six  hundred  and  ninety  dollars,  of  even  date  with  said 
mortgage,  and  payable  sixty  days  after  date  to  said  Bank- 
ing Company. 

It  will  be  readily  seen,  that  the  lien  of  each  one  of  these 
chattel  mort<cao:es  is  older  than  the  lien  of  the  executions 
in  favor  of  the  appellees  John  C.  Hall  and  Mary  C. 
Haughton,  on  the  property  in  controversy  in  this  action. 
In  section  436  of  the  practice  act,  it  is  provided  that 
"  Goods  and  chattels  pledged,  assigned  or  mortgaged  as 
security  for  any  debt  or  contract,  may  be  levied  upon  and 
sold  on  execution  against  the  person  making  the  pledge, 
assignment  or  mortgage,  subject  thereto,  and  the  pur- 
chaser shall  be  entitled  to  the  possession,  upon  complying 
with  the  conditions  of  the  pledge,  assignment  or  mort- 
gage."    2  R.  8. 1876,  p.  207. 

Under  the  provisions  of  this  section   of  the   code,   it 
is   certain,   we  think,   that   the  ice  described  in  the  com- 
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plaint  of  the  appellant  Sarah  H.  Geisendorff,  upon  the 
theory  that  the  sale  of  such  ice  to  her  by  her  husband, 
Jacob  C.  Geisendorif,  was  fraudulent  and  void  as  against 
his  creditors,  was  liable  to  levy  and  the  sale  thereof  by  the 
appellee  Eagles,  as  sheriff  of  Noble  conntjs  under  and 
by  virtue  of  the  executions  iu  his  hands  in  favor  of  the 
appellees  John  C.  Hall  and  Mary  C.  Haughton,  against 
the  said  Jacob  C.  Geisendorif,  subject  to  the  lien  of  the 
aforesaid  mortgages  thereon.  In  other  words,  it  seems  to 
us  that,  under  this  section  of  the  practice  act,  the  interest 
only  of  the  mortgagor,  the  equity  of  redemption,  in  the 
chattels  mortgaged,  is  liable  to  levy  and  sale  on  execution 
against  the  mortgagor.  Where,  as  in  this  case,  the  en- 
deuce  clearly  skows  that  the  personal  property  levied 
upon  had  been  pledged,  assigned  or  mortgaged  by  the 
execution  defendant,  in  good  faith,  and  for  an  amount 
equal  to,  or  in  excess  of,  its  fair  and  reasonable  value,  be- 
fore the  execution  became  a  lien  thereon,  it  would  seem  to 
be  clear  that  the  value  of  the  interest  of  the  mortgagor, 
subject  to  levy  and  sale  on  an  execution  against  him,  in  the 
property  pledged,  assigned  or  mortgaged,  could  not  be 
greater  or  more  than  merely  nominal.  And  if,  in  such  case, 
the  mortgaged  property  should  be  replevied  out  of  the 
possession  of  the  officer  who  has  levied  thereon,  and  if, 
thereafter,  from  any  cause,  a  return  of  such  property  to 
such  officer  can  not  be  had,  it  seems  to  us  that  the  officer 
could  not,  and  ought  not  to,  recover  aught  more  from  the 
plaintiff  in  such  replevin  suit  than  the  fair  value  of  the 
interest  of  the  execution  defendant  in  such  property. 

In  our  view  of  this  cause,  the  court  clearly  erred  in  its 
assessment  of  the  amount  of  the  appellees'  recovery. 
Having  ascertained,  as  it  did,  the  value  of  the  ice  described 
in  the  appellants'  complaint,  we  think  the  court  should 
have  then  proceeded  to  enquire  into  and  ascertain  the 
value  of  the  interest  of  the  execution  defendant  in  such 
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ice,  at  the  time  of  the  levy  thereon  ;  and  especially  bo,^ 
after  it  had  been  found  that  the  sale  of  such  ice  to  the  ap- 
pellant Sarah  H.  Geiseodoi*lf,  by  her  husband,  was  fraud- 
ulent and  void  as  against  his  creditors,  and  after  it  had  been 
admitted  in  open  court  that  return  of  such  property  to 
the  appellee  Eagles  could  not  be  made.  From  the  appel- 
lees' own  evidence,  uncontradicted  on  this  point,  it  was 
manifest  that  there  were  liens  on  the  ice  in  controversy, 
under  the  above  mentioned  mortgages  thereon,  prior  to 
the  Hen  of  the  aforesaid  executions,  in  the  hands  of  said 
Eagles  and  in  favor  of  the  appellees  Hall  and  Haughton, 
largely  in  excess  of  the  value  of  said  ice  as  found  by  the 
court.  .It  is  apparent,  we  think,  that  the  appellees  did  not 
give  these  mortgages  in  evidence,  for  the  purpose  of  show- 
ing that  the  ic^  levied  upon  was  eucumbei'ed  with  prior 
liens  thereon  for  much  more  than  its  fair  value,  and  that, 
in  consequence  thereof,  the  interest  of  the  execution  de- 
fendant in  such  ice,  at  the  time  of  the  levy,  was  of  no 
possible  value.  Indeed,  we  may  fairly  suppose,  that  the 
only  object  and  purpose  of  the  appellees,  in  putting  these 
mortgages  in  evidence,  was  to  show  that,  after  the  alleged 
sale  of  said  ice  to  Sarah  H.  Gei8endoi*fF  by  her  husband^ 
Jacob  C.  Qeisendoi-ff,  he  had  exercised  acts  of  ownership, 
inconsistent  with  such  a  sale,  over  the  property  in  question, 
by  giving  mortgages  thereon  to  his  creditors  to  secure  the 
payment  of  his  own  debts,  for  which  his  wife  was  in  no 
way  liable.  It  might  well  be  doubted,  if  the  mortgages 
oftered  in  evidence  by  the  appellees  would  have  tended  to 
establish  such  fact.  But  the  tendency  of  this  evidence 
was,  we  think,  to  show  that  Jacob  C.  Geisendorff  regarded 
and  treated  his  sale  of  the  ice  in  controversy  to  his  wife, 
Sarah  H.  Geisendorff*,  as  a  legal,  valid  and  Jbinding  sale, 
and  had,  for  this  reaeon,  procured  her  to  join  in  the  execu- 
tion of  the  mortgages  thereon. 

Whatever  may  have  been  the  object  of  the  appellees  in 
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putting  these  mortgages  in  evidence,  it  seem  to  us  the 
evidence  clearly  showed,  that  the  interest  of  Jacob  C.  tJcis- 
endorflfin  the  ice  in  controversy,  at  the  time  the  executions 
against  him  became  liens  thereon,  as  claimed  by  the  appel- 
lees, had  no  appreciable  value.  Therefore,  it  follows  that 
the  damages  assessed  by  the  court  in  this  action  were 
clearly  excessive ;  and  for  this  cause  the  appellants'  motion 
for  a  new  trial  ought  to  have  been  granted. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880 
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134  078  RvcBiVER. — Parties. — Unless  the  law  of  this  State,  or  the  order  appointing 

'  him,  authorizes  a  receiver  to  sue  in  his  own  name,  he  can  sue  only  in  the 

name  of  the  person  in  whom  the  right  of  action  existed  before  his 
appointment. 

Same. — Receiver  of  Corporation. — Proceedings  Supplementary  to  ExeciUion.— 
Section  16  of  '*  An  act  establishing  provisions  respecting  corporations,"  1 
R.  S.  1876,  p.  869,  authorizing  the  appointment,  and  defining  the  powers 
and  duties,  of  receivers  of  corporations,  does  not  govern  in  the  case  of  a 
receiver  of  a  railroad  company,  appointed  in  proceedings  supplementary 
to  execution. 

Samk.— Power  of  (HrciUt  Court  —By  section  205,  2  R.  S.  1876,  p.  116,  a  cir- 
cuit court  has  power  to  authorize  receivers  appointed  by  it  to  bring 
actions  in  their  own  names. 

Same.—  Complaint  by.  —  A  complaint  by  a  receiver  appointed  in 
proceedings  supplementary  to  execution  must  aver  that  the  court  ap- 
pointing such  receiver  authorized  him  to  bring  actions  in  his  own  name, 
in  matters  concerning  his  receivership. 

From  the  Clinton  Circuit  Court. 
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J.  N.  SimSy  for  appellant. 

i.  McClurg  and  J.  V.  Kenty  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee,  against  the 
appellant,  as  follows : 

"*  James  V.  Kent,  receiver  of  the  property  of  the  Toledo  and 
St.  Louis  Air  Line  Railroad  Company,  as  such  receiver,  com- 
plains of  Jonathan  A.  Garver  and  John  Fulkerson,  and  says, 
that  on  the  —  day  of  December,  1875,  at  said  county, 
upon  application  made  by  John  Fulkerson,  a  judffment 
creditor  of  said  Toledo  and  St.  Louis  Air  Line  Railroad 
Company,  in  proceedings  supplementary  to  execution,  and 
by  an  order,  determination  and  judgment  of  the  Clinton 
Circuit  Court,  then  and  there  made,  said  plaintiff  was 
appointed  by  said  court  receiver  of  the  property  of  said 
Toledo  and  St.  Louis  Air  Line  Railroad  Company ;  and 
says,  that  on  the  21st  day  of  February,  1874,  defendant* 
Jonathan  A.  Garver,  executed  to  said  railroad  company 
bis  certain  promissory  note,  in  words  and  figures  follow- 
ing, to  wit : 

"^February  21st,  1874. 

"*  One  day  after  date  I  promise  to  pay  to  the  order  of 
John  Fulkerson,  negotiable  and  payable  at  Kirklin,  Ind., 
eighty  dollars,  with  interest  at  the  rate  of  ten  per  cent. 
per  annum  after  maturity,  and  with  attorney's  fees  if  suit 
be  instituted  on  this  note,  value  received,  without  any  re- 
lief from  valuation  or  appraisement  laws.  The  drawers 
and  endorsers  severally  waive  presentment  for  payment 
and  notice  of  protest  and  non-payment  of  this  note. 

(Signed)  "  *  Jonathan  A.  Garver.' 

"  Plaintiff  further  avers,  that  said  note,  when  executed, 
was,  and  ever  since  has  been,  the  property  of  said  railroad 
company,  and  is  a  part  of  the  property  of  which  the 
plaintiff'  was  appointed  receiver  as  aforesaid,  and  that 
John  Fulkerson,  Jr.,  who  is  named  in  said  note  as  the 
payee  thereof,   is  not,  and  never  was,  the  owner  of  said 
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note,  but  that  the  same  was  %o  drawn  for  convenience 
of  said  railroad  company.  Plaintiff*  avers,  that  fifteen  dol- 
lars is  a  reasonable  attorney's  fee  for  the  collection  of 
said  note  ;  that,  including  attorneys'  fees,  the  same  amounts 
to  one  hundred  and  ten  dollars,  which  is  due  and  unpaid. 
Plaintiff'  further  asks  that  said  Johp.  Fulkerson  be 
made  a  party  defendant  herein,  to  answer  as  to  his  interest 
in  said  note.  Wherefore  he  asks  judgment  for  one  hun- 
dred and  ten  dollars,  and  all  other  proper  relief." 

Fulkerson  appeared,  and  disclaimed  any  interest  in  the 
note.  Qarver  demurred  to  the  complaint,  for  want  of 
sufficient  facts,  but  the  demurrer  was  overruled,  and  he 
excepted.  Such  further  proceedings  were  had  as  that 
final  judgment  was  rendered  for  the  plaintiff. 

Error  is  assigned  upon  the  ruling  on  the  demurrer, 
and  that  the  complaint  does  not  state  facts  sufficient,  etc. 

The  appellant  makes  the  points,  that  the  plaintiff  can 
not  maintain  the  action  in  'his  own  name  as  receiver,  but 
must  sue  in  the  name  of  the  corporation  for  which  he 
is  receiver;  and,  second,  that  the  facts  stated  in  reference 
to  the  note  are  not  sufficient  to  enable  the  corporation  to 
maintain  an  action  upon  it. 

The  conclusion  at  which  we  have  arrived  upon  the  first 
point  renders  it  unnecessary  to  examine  the  second. 

We  are  not  aware  of  any  statute  of  this  State  that  in 
terms  authorizes  a  receiver  to  bring  an  action  in  his  own 
name  to  recover  debts  due  to  the  corporation  or  person  for 
whom  he  is  appointed  as  such  receiver. 

The  16th  section  of  "  An  act  establishing  provisions  re- 
specting corporations,"  1  R.  S.  1876,  pp.  869,  372,  provides 
that,  "  Whenever  any  judgment  against  any  corporation, 
other  than  banking,  shall  have  remained  nnpaid.  for  the 
space  of  one  year  after  the  rendition  thereof,  and  execution 
thereon  is  not  stayed  by  appeal  or  supersedeas,  the  circuit 
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court  of  the  proper  county  shall  have  power  to  declare  the 
franchise  of  such  corporation  forfeited,  and  appoint  a  re- 
ceiver, who  shall  give  bond,  and  reduce  the  assets  of  such 
corporation  to  possession,  and  pay  the  debts  thereof,  under 
the  same  rules  prescribed  for  the  government  of  adminis- 
trators." 

As,  in  such  case,  the  receiver,  in  reducing  the  assets  to 
possession,  may  proceed  under  the  same  rules  prescribed 
for  the  government  of  administrators,  it  was  held  by  this 
court,  in  the  case  of  Manlove  v.  Burger^  38  Ind.  211,  that 
he  might  sue  in  his  own  name. 

The  case  here,  in  which  the  receiver  was  appointed,  was 
one  of  proceedinjsrs  supplementary  to  execution,  and  not 
within  the  statute  above  cited.  But  still  the  law  seems  to 
be,  that,  in  the  absence  of  any  statute  providing  expressly 
therefor,  the  receiver  may  sue  in  his  own  name,  where  the 
court  appointing  him  has  authorized  him  to  do  so.  See 
the  case  above  cited. 

It  is  said  in  High  on  Receivers,  section  209,  that  "  Some 
conflict  of  authority  exists  in  the  reported  cases  upon  the 
question  whether,  in  the  absence  of  statutory  authority,  a 
receiver  may  institute  and  conduct  actions  in  his  own  name, 
in  matters  concerning  his  receivership,  or  whether  he  must 
sue  in  the  name  of  the  original  party  in  whose  favor  the 
action  accrued.  It  is  believed,  however,  that  the  weight 
of  authority  clearly  supports  the  proposition,  that  the  re- 
ceiver must  sue  in  the  name  of  the  person  having  the  legal 
right,  and  that  where  neither  the  laws  of  the  state  nor  the 
order  of  his  appointment  authorize  him  to  proceed  in  his 
own  name,  he  can  only  proceed  in  the  name  of  the  person 
in  whom  the  right  of  action  existed  before  the  receiver's 
appointment." 

The  statute  in  force  at  the  time  these  proceedings  were 
had  provided,  that  "  The  receiver  shall  have  power,  under 
ihe  control  of  the  court,  to  bring  and  defend  actions,  to 
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take  and  keep  possession  of  the  property,  to  receive  rents, 
collect  debts,  and  generally  to  do  such  acts  respecting  the 
property  as  the  court  may  authorize."  2  R.  S.  1876, p.  116, 
section  205.  This  section,  with  others,  has  been  slightly 
amended  by  the  act  of  March  Slst,  1879.    Acts  1879,  p.  168. 

The  above  section  seems  to  be  broad  enough  to  enable 
the  court  appointing  a  receiver  to  authorize  him  to  bring 
actions  in  his  own  name  to  collect  debts,  etc. 

In  the  case  before  us,  there  is  no  averment  in  the  com- 
plaint,  that  the  court  appointing  the  plaintiff"  as  receiver 
authorized  him  to  bring  this  or  any  action  or  actions  in 
his  own  name,  in  matters  concerning  his  receivership.  The 
objection  is  fatal  to  the  plaintiff's  recovery,  as  the  com- 
plaint states  no  facts  showing  a  right  of  action  in  him. 

In  the  case  of  Griesel  v.  Schmal^  55  Ind.  475,  the  point 
does  not  seem  to  have  been  made,  that  it  did  not  appear  by 
the  complaint  therein,  that  the  court  appointing  the  re- 
ceiver had  authorized  him  to  sue  in  his  own  name. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings,  in  accordance  with 
this  opinion. 


Tynbr  bt  al.  v.  Reese  et  al. 

Will.— a>iw<rttc«on  of.-^Disiribuium  of  Estate.^ Partial  Jnie$iaey.^k, 
died  testate,  leaving  surviving  him  his  widow  and  several  children.  His 
will,  after  providing  for  the  payment  of  his  dchts  and  the  expenses  of  ad- 
ministration and  naming  his  legatees  and  the  amounts  of  their  respective 
legacies,  and  empowering  his  wife,  if  she  should  survive  him,  to  make  be- 
quests to  a  certain  amount  to  such  persons  as  she  should  think  proper, 
and  providing  for  the  payment  of  such  hequests  bv  his  own  executor, 
eontjiined  the  following  clause:  "And  if  she*'  (the  tesUtor^s  wife) 
**  shall  fail  or  neglect  to  make  such  bequests,  or  if  I  shall  survive  her,  and 
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there  shall  remain  a  surplus  of  money  after  the  payment  of  all  legacies,  debts, 
expenses,  etc.,  then  I  direct  that  such  residue  shall  be  distributed  to  such 
legatees,  heretofore  mentioned,  as  shall  be  entitled  by  this  will  to  distribu- 
tion, in  proportion  to  the  several  sums  to  which  they  may  severally  be 
entitled  at  the  time  of  distribution,  as  hereinbefore  provided."  His  wife 
made  her  will,  disposing  of  the  ambunt  named  in  the  will  of  her  husband. 
Suit  by  cert;iin  heirs,  after  his  death,  to  compel  distribution  per  stirpes, 
under  the  l^w,  of  the  residue  of  the  estate  after  payment  of  debts, 
expenses,  legacies,  etc. 
Held,  that  it  was  the  intention  of  the  testator,  by  this  plause  of  his  will,  that, 
if  there  should  be  such  a  "  surplus,'  it  should  be  distributed  in  the  manner, 
to  the  persons,  aad  in  the  proportions,  specified  in  the  will,  and  that 
there  was  no  intestacy  as  to  any  part  of  his  estate. 

From  the  Jobnsou  Circuit  Court. 

S.  jP.  Oyler,  6?.  M.  Overatreetj  Sr.y  aud  A.  B.  Hunter^  for 
appellants. 

T.  W.  Woollen^  for  appellees. 

HowK,  C.  J. — In  this  action,  the  appellees  sued  the  ap- 
pellants, in  a  complaint  of  one  paragraph,  wherein  they 
alleged,  in  substance,  that,  in  April,  1857,  John  Alex- 
ander, of  Johnson  couifty,  Indiana,  died  testate,  in  said 
county,  and  afterward,  on  the  19th  day  of  April,  1857,  his 
last  will  and  testament,  a  copy  of  which  was  filed  with 
and  made  a  part  of  said  complaint,  was  duly  admitted  to 
probate  in  said  county ;  that  the  said  John  Alexander 
left  surviving  him  Elizabeth  Alexander,  his  widow,and  Mary 
or  Polly  Darrell,  Patsey  Smith,  Elizabeth  Lemasters,  Marga- 
ret or  Peggy  Means,  and  Sally  or  Sarah  Lyons,  his  daughters, 
and  Samuel  Alexander  and  Joseph  Alexander,  his  sons,  as 
his  only  heirs  at  law ;  thkt  the  appellees  and  the  appellants, 
except  Irvin  Cox,  at  the  commencement  of  this  suit, 
were  the  only  heirs,  then  living,  of  the  said  John  Alex- 
ander aud  his  deceased  children,  setting  out  their  names 
and  relationship  in  detail ;  that  the  said  Irvin  Cox  had 
been  duly  appointed  administrator  with  the  will  annexed 
of  the  estate  of  John  Alexander,  deceased,  and  had  been 
Vol.  LXX.— 28 
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administering  his  trust,  and  at  the  September  term,  1876, 
of  said  Johnson  Circuit  Court,  had  made  report  of  his 
administration,  and  asked  to  have  an  order  of  distribution 
of  said  estate,  dividing  the  same  in  the  same  proportion, 
and  to  the  same  persons,  as  the  legacies  named  in  said 
will ;  that,  in  and  by  his  said  report,  the  said  adminis- 
trator showed  that  there  was  in  his  hands,  for  distribution, 
a  balance  of  ten  thousand  two  hundred  and  thirty-one 
dollars  and  twenty-seven  cents,  and  that  eighty  acres  of 
land  belonging  to  said  estate  remained  unsold,  and  that 
the  appellees  had  filed  exceptions  to  said  report,  which 
they  then  consolidated  with,  and  made  •part  of,  said 
complaint. 

The  appellees  further  alleged,  that,  by  the  terms  of  said 
last  will  and  testament,  it  was  provided,  that,  if  the  wife 
of  said  testator  should  survive  him,  she  was  empowered 
to  make  bequests  to  the  amount  of  one  thousand  dollars, 
to  such  person  or  persons  as  she  should  think  proper,  to 
be  paid  by  the  executor  of  the  said  John,  if  there  should 
be  a  sufficiency  of  property  or  money,  after  the  payment 
of  all  legacies,  debts,  expenses,  and  ao  forth,  theretofore  pro- 
vided for  therein ;  that  the  said  will  then  provided  as 
follows  : 

"  And  if  she  "  (the  testator's  wife)  "  shall  fail  or  neglect 
to  make  such  bequests,  or  if  I  shall  survive  her,  and  there 
shall  remain  a  surplus  of  money  after  the  payment  of  all 
legacies,  debts,  expenses,  etc.,  then  I  direct  that  aych  resi- 
due shall  be  distributed  to  such  legatees,  heretofore  men- 
tioned, as  shall  be  entitled  by  this  will  to  distribution,  in 
proportion  to  the  several  sums  to  which  they  may  severally 
be  entitled  at  the  time  of  distribution,  as  hereinbefore 
provided." 

The  appellees  further  averred,  that  on  the  25th  day  of 
April,  1857,  the  said  Elizabeth  Alexander,  widow  of  the 
said  John  Alexander,  in  execution  of  the  power  contained 
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in  the  will  of  her  deceased  husband,  did  make  her  will  dis- 
posing of  the  said  one  thousand  dollars  to  certain  persons 
therein  named,  which  will,  after  the  death  of  said  Eliza- 
beth, on  the  11th  day  of  March,  1873,  was  duly  probated, 
and  a  copy  thereof  was  filed  with  and  made  part  of  said 
complaint;  that  the  said  John  Alexander  did  not  survive 
his  said  wife,  but  died  many  years  prior  to  her  death  ;  by 
reason  whereof  the  appellees  said,  that  all  the  residue  of 
said  estate,  after  the  payment  of  debts,  expenses  and 
legacies,  was  not  disposed  of  by  the  will  of  said  John,  and 
descended  under  the  laws  of  this  State  to  the  heirs  of  said 
John  Alexander,  deceased,  per  stirpes.  Wherefore  the 
appellees  prayed,  that  the  appellant  Irvin  Cox,  administra- 
tor as  aforesaid,  should  be  directed,  after  the  payment  of 
the  debts,  expenses,  legacies,  etc.,  to  pay  the  residue  in  his 
hands  into  said  court,  for  distribution  as  the  law  reijuires, 
and  for  all  other  proper  relief. 

To  this  complaint  the  appellants'  demurrer,  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action,  was  overruled  by  the  court,  and  to  this 
ruling  they  excepted.  They  then  answered  in  a  single 
affirmative  paragraph,  to  which  the  appellees'  demurrer, 
for  the  want  of  sufficient  facts  therein,  was  sustained  by 
the  court,  and  to  this  decision  the  appellants  excepted. 
They  declined  to  answer  further,  and  the  court  rendered 
judgment  in  accordance  with  the  prayer  of  the  appellees' 
complaint;  and  from  this  judgment  this  appeal  is  now 
here  prosecuted. 

Errors  have  been  assigned  by  the  appellants,  in  this 
court,  which  call  in  question  the  correctness  of  the  deci- 
sions of  the  circuit  court,  adverse  to  them.  The  con- 
trolling question  in  the  case,  namely,  the  proper  construc- 
tion of  the  last  will  of  John  Alexander,  deceased,  we  think, 
is  fairly  presented  for  the  consideration  and  decision  of  this 
court,  by  the  alleged  error  of  the  court  below,  in  overruling 
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the  appellants'  demurrer  to  the  appellees'  complaint.  This 
error,  therefore,  is  the  only  one  we  need  to  consider  and 
pass  upon  in  this  opinion. 

In  the  interpretation  and  construction  of  the  last  wills 
of  decedents,  the  law  requires  that  the  intention  of  the 
testator  shall  be  ascertained,  and,  if  possible,  shall  be 
carried  into  eftect.  This  intention  can  not,  as  a  rule,  be 
gathered  from  a  single  item  or  clause  of  the  will,  de- 
tached from  the  other  items;  but  the  whole  will,  or  at 
least  so  much  thereof  as  may  have  any  bearing  on  the 
subject  under  consideration,  must  be  construed  together. 
,  Kelly  V.  Stinson,  8  Blackf.  387 ;  Baker  v.  Bileyj  16  Ind. 
479 ;  Craig  v..  Secrist,  54  Ind.  419  ;  Fraim  v.  MUlison^  59 
Ind.  123  ;    Cann  v.  Fidler,  62  Ind.  116. 

Upon  this  point,  the  appellees'  counsel  says : 

"  I  am  aware  that  the  intention  of  the  testator  is  to 
be  looked  to,  in  the  construction  of  the  will,  and  that 
no  presumption  will  be  indulged  in,  favoring  an  in- 
testacy ;  but  the  intention  is  to  be  gathered  from  the 
will,  and,  if  that  is  plain  and  unequivocal,  the  court  will 
not  change  its  meaning  and  language  to  save  the  intestacy 
or  to  promote  the  intention." 

We  aasent  to  this  statement  of  counsel,  as  an  abstract 
proposition ;  but  it  seems  to  us  that  this  statement  can 
hardly  be  said  to  be  applicable  to  the  will  under  consid- 
eration in  the  case  now  before  us.  For,  in  this  case,  we 
are  clearly  of  the  opinion  that  the  intention  of  the  testa- 
tor, John  Alexander,  can  be  readily  gathered  from  the 
will  itself,  without  "  change  "  of  "  its  meaning  and  lan- 
guage." We  have  given  the  substance  of  the  appellees' 
complaint,  in  almost  its  exact  language,  and,  in  so  doing, 
we  have  set  out  the  quotations  therein  from  the  will,  in 
the  words*  of  the  will  itself,  and  have  indicated  the  same 
by  the  usual  quotation  marks.  From  this  complaint,  it 
is  manifest  that  the   appellees    have   founded  their  snp- 
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posed  cause  of  action,  in  this  case,  entirely  upon  the  last 
quotation  from  the  will,  set  out  in  said  complaint.  This 
quotation  is  taken  from  the  very  heel  of  the  testator's  will. 
He  had  previously,  in  his  will,  provided  for  the  payment  of 
his  debts  and  the  expenses  incident  to  the  settlement  of  his 
estate  ;  he  had  named  his  legatees  and  specified  the  amounts 
of  their  respective  legacies ;  and  he  had  empowered  his  wife, 
if  she  should  survive  him,  to  make  bequests  to  a  certain 
amount,  to  such  person  or  persons  as  she  should  think 
proper,  and  had  provided  for  the  payment  of  such  be- 
quests by  his  own  executor.  Then  the  testator  proceeded, 
in  the  quotation  from  his  will,  set  out  in  the  complaint, 
to  provide  for  certain  contingencies  which  might  or 
might  not  happen,  and  to  declare  his  will  in  the  event  of 
their  happening. 

As  we  read  this  quotation,  there  are  three  of  these  con- 
tingencies provided  for;  and,  of  these  three,  the  most 
important  and  the  controlling  one  is  the  third  and  last. 
The  first  of  these  contingencies  is,  if  the  testator's  wife 
should  fail  to  make  the  bequests  she  was  empowered  to 
make ;  and  the  second  one  is,  if  the  testator  should  sur- 
vive his  wife.  But  the  third  contingency  is  the  one 
which  the  testator  intended  should  control,  and  which 
did  control,  the  question  as  to  whether  or  not  there 
should  be  any  further  legacies,  under  his  will,  than  those 
previously  provided  for,  and,  if  there  should  be,  the  propor- 
tionate amounts  of  such  further  legacies,  and  who  should 
be  the  legateds.  Thus,  it  is  provided,  as  the  third  and  last 
contingency,  and  the  one  which  would  necessarily  control 
the  entire  provision  contained  in  that  portion  of  the  will 
quoted  in  the  appellees'  complaint,  that,  if  "  there  shall 
remain  a  surplus  of  money,  after  the  payment  of  all  leg- 
acies, debts,  expenses,  etc.,  then  I  direct  that  such  res- 
idue shall  be  distributed,"  etc.,  and  how  and  to  whom 
Buch  distribution  should  be  made. 
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Now,  it  is  true  that  the  word  "  if  does  Dot  properly 
precede  or  accompany  this  third  and  last  contingency. 
But,  from  the  grammatical  construction  of  that  part  of  the 
will  under  consideration,  and  from  the  mood  and  tense  of 
the  controlling  verb  therein,  the  word  ''if"  is  so  clearly 
and  necessarily  implied  and  undei*stood,  that  it  seems  to 
us  hardly  possible  for  any  one,  whose  "  wish  is  not  father 
to  the  thought,'^  to  mistake  the  meaning  and  intention  of 
the  testator  in  the  quotation  from  his  will,  set  out  in  the 
appellees'  complaint.  It  was  clearly  the  intention  and 
purpose  of  the  testator,  beyond  even  the  "  shadow  of  a 
doubt,"  as  it  seems  to  us,  to  provide  in  this  quotation  from 
his  will,  that,  if  there  should  be  a  "  surplus  of  money,  after 
the  payment  of  all  legacies,  debts,  expenses,  etc.,"  previ- 
ously provided  for  in  his  will,  such  surplus  or  residue 
should  be  distributed  in  a  certain  manner,  to  certain  per- 
sons, and  in  certain  fixed  proportions.  Under  this  con- 
struction of  the  testator's  will,  which  seems  to  us  to  be  the 
only  fair  and  reasonable  construction  thereof,  there  was 
not,  and  could  not  be,  any  intestacy  of  the  testator,  as  to 
any  part  or  portion  of  his  estate ;  for  his  will,  as  thus  con- 
strued, disposed  of  the  entire  surplus  and  residue  of  his 
estate. 

It  follows,  therefore,  that  the  court  erred,  in  our  opin- 
ion, in  overruling  the  appellants'  demurrer  to  the  appellees' 
complaint. 

The  judgment  is  reversed,  at  the  appellees*  cost«,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880i 
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Supreme  Oourt. -•  Par/iw  <o  Appeal.- -Appeal  by  one,  in  Name  of  several 
Co-Parties.— Irregularity. —Notice. — The  record  of  acau&e  in  the  Supreme 
Court  showed  that  an  appeal  had  been  taken  by  one  only  of  several  co- 
de'cndant^,  and  an  assignment  of  errors  made  in  the  name  of  all,  as  oo- 
appeljants;  that  due  notice  had  been  given  to  the  plaintiff  below,  as  sole 
appellee;  that,  upon  the  call  of  the  cause  for  submission,  the  appellee  was 
called  and  defaulted,  and  some  of  the  appellants  appeared  as  such  by  attor- 
ney; '*  and  that  it  appearing  to  the  "  Supreme  ^*  Court  that  the  other  "  appel- 
lants had  "  been  served  with  notice  of  said  appeal,  and  proof  thereof 
filed/*  they  were  called,  came  not,  and  failed  '*  to  decline  to  join  in  said 
appeal/'  whereupon  it  was  "  ordered  that  they  "  should  '*  be  regarded  as 
having  joined  in  said  appeal/* 

Heldj  that,  as  the  appellee  had  failed  to  appear  and  resist  the  making  of 
such  order,  and  had  failed,  during  the  whole  of  the  term,  to  seek  to  have 
said  order  set  aside,  he  could  not  afterward  take  advantage  of  any 
irregularity  therein,  and  such  co-defendants  will  be  deemed  regular  co- 
appellants 

New  Trial,  as  of  Riqht. — Action  by  Wife,io  (^uiet  Title  against  Hus- 
baniVs  Execution  Creditors. —  Injunction. —  Trusts. — Action  by  a  wife, 
against  her  husband  and  his  judgment  creditors,  to  vest  in  her  the  legal 
title  to  certain  land  conveyed  to  him,  to  which  she  claimed  the  equitable 
title  by  reason  of  the  alleged  facts,  that  he  had  purchased  the  land  with 
her  means,  and  had  taken  the  legal  title  in  his  own  name  without  her 
knowledge  or  consent  She  also  sought  to  enjoin  the  creditors  from  hav» 
ing  the  land  sold  on  execution,  and  to  quiet  her  title  against  the  lien  of 
their  judgments. 

//eW,  that,  under  sections  601,611  and  612,  2  R.  S.  1876,  either  party  was 
entitled  to  a  new  trial,  as  of  right,  on  payment  of  costs,  within  the  time 
specified. 

Same. — Bill  of  Exceptions  —  Presumption,  as  to  Payment  of  Costs* — Evidence, 
— The  bill  of  exceptions,  containing  the  record  of  the  proceedings  in  rela- 
tion to  the  application  for  a  new  trial,  in  such  case,  showed  that  tlfe  costs 
bad  been  paid,  but  did  not  show  to  whom,  nor  did  it  contain  the  evidence 
of  such  payment. 

Held,  that  it  is  presumed  that  such  payment  was  made  to  the  person  or  per- 
sons authorized  or  entitled  to  receive  the  costs;  and  that  it  was  not  neces- 
sary to  set  out  the  evidence. 

From  the  Warren  Circuit  Court. 
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B.  C.  Gregory^  W.  B.  Gregon^^  J.  M.  Babb,  J.  W,  Sutton^ 
Hunter^  W.  C.  Wilsofi^  J.  H,  Adams,  B.  P.  Davidson 


and  J.  C.  Davidson^  for  uppellauts. 
J.  McCabCj  for  appellee. 

WoRDBN,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellants, which,  after  entitling  the  cause  and  stating  the 
names  of  the  parties,  was  as  follows : 

*' Elizabeth  Chrisman,  plaintiff,  complains  of  the  above 
named  defendants  and  says,  that  she  is  now,  and  has  beeu 
for  a  great  many  years,  the  wife  of  the  defendant  above 
named,  Isaac  Chrisman  ;  that,  during  such  marriage  rela- 
tion, said  defendant  Isaac  Chrisman  purchased,  with  money 
wholly  belonging  to  her  separate  estate,  derived  by  gift 
from  her  father,  the  following  described  lands  situate  in 
said  Warren  county,  to  wit:"  (Here  the  lands  are  describ- 
ed); "  and  took  the  deeds  therefor  in  his  own  name,  without 
the  knowledge  and  consent  of  the  plaintiff,  and  still  holds 
the  legal  title  to  said  lands.  And  she  further  avers  that 
Fry  Bryant,  James  J.  Perrin  and  Herman  Weibers,  adminis- 
trators of  John  Purdue,  deceased,  John  P.  Hunter,  Harrison 
C.  Swisher,  Manlius  A.  Osborn,  Henry  Tuttle  and  Isabel 
Bansom  have  recovered  judgments  in  the  "Warren  Circuit 
Court,  against  Isaac  Chrisman,  which  remain  in  full  force 
and  unsatisfied,  and  are  claimed  as  liens  upon  said  lands, 
by  said  defendants.  There  is  a  crop  of  corn,  the  separate 
property  of  plaintiff,  growing  on  the  first  tract  of  land 
above  described,  which  has  been  levied  upon  by  the  de- 
fendsvnt  Mahlon  H.  Pearson,  sheriff  of  said  county,  by  vir- 
tue of  an  execution  in  favor  of  said  defendant  John  P. 
Hunter  and  against  said  Isaac  Chrisman  and  others  than 
the  plaintiff,  for  about  fifty-seven  hundred  dollars,  and  the 
said  sheriff"  has  advertised  the  same  for  sale  on  the  20th  day 
of  September,  instant,  and  will  sell  the  same,  if  not  restrain- 
ed by  the  order  of  this  court;  also,  about  sixty  bushels  of 
wheat,  belonging  to  the  separate  estate  of  plaintiff,  whicli 
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is  likewise  advertised  for  sale,  on  the  same  execution,  at  the 
same  time,  and  which  he  will  likewise  sell  unless  restrained 
by  the  order  of  this  court."  After  praying  for  a  tempo- 
rary restraining  order,  the  complaint  proceeds  as  follows : 

"  And  at  next  term,  she  prays  that  the  court  will,  by  its 
deci-ee,  declare,  award  and  adjudge  that  the  plaintiflF  is  the 
equitable  owner  of  said  land,  and  that  the  legal  title  there- 
to has  hitherto  vested  in  said  Isaac  Chrisman  as  trustee  for 
plaintiff;  and,  to  more  fully  and  completely  effectuate  such 
just  right,  she  prays  the  court  to  appoint  a  commissioner 
to  execute  a  deed  conveying  such  legal  title  to  her;  and 
that  the  court,  in  term,  will  enjoin  and  prohibit  each  and 
all  of  said  defendants  from  claiming  any  interest,  title  or 
lieu  in  or  upon  said  lands  on  account  of  such  judgments, 
executions  or  otherwise,  and  that  the  court  will  then  per- 
petually enjoin  said  sheriff  and  the  other  defendants  from' 
attempting  to  sell  said  property,  or  any  part  thereof,  on 
said  execution  or  any  other  execution  against  the  said 
Isaac  Chrisman." 

To  this  complaint,  Hunter,  Tuttle,  Bryant  and  Osborn 
answered.  The  other  defendants  were  defaulted.  Trial 
of  the  issues  by  a  jury,  verdict  for  the  plaintiff*,  except  as 
to  the  wheat,  and  judgment  that  the  defendant  Isaac 
Chrisman  held  the  land  in  trust  for  the  plaintiff,  he  hav- 
ing invested  her  money  therein,  and  having  taken  a  con- 
veyance to  himself  without  her  knowledge  or  consent, 
and  that  the  plaintiff*  was  entitled  to  have  the  legal  title 
to  the  land  conveyed  to  her;  and  a  commissioner  was 
appointed  to  make  such  conveyance,  which  was  done. 

The  following  bill  of  exceptions  is  in  the  record,  viz. : 

"  Elizabeth  Chrisman^ 

John   Hunter,  f 

impleaded  with  others.  J 

**  Be  it  remembered,  that,  after  the  verdict  of  the  jury 
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had  been  returned  in  the  above  cause,  and  after  the 
judgment  of  the  court  had  been  duly  rendered  on  the 
verdict  aforesaid,  in  favor  of  the  plaintiff  and  agaiust 
said  defendant,  said  defendant  proved  to  the  satisfactiou 
of  the  court,  that  he  had  paid  all  the  costs  accrued 
herein,  and  moved  the  court  to  grant  him  a  new  trial 
of  this  cause,  as  a  matter  of  right ;  which  said  motion 
is  in  the  words  and  figures  following,  to  wit : "  (Here 
the  motion  is  set  out,  but  it  need  not  be  copied)  "  which 
motion  the  court  overruled,  to  which  ruling  the  defendant 
at  the  time  excepted,"  etc. 

Error  is  assigned  upon  this  ruling. 

Before  proceeding  to  consider  the  question  involved  in 
the  above  ruling,  we  may  dispose  of  a  preliminary  point, 
made  by  the  appellee.  It  is  insisted,  in  a  brief  filed  for 
the  appellee,  that  the  appeal  ought  to  be  dismissed,  on 
account  of  a  supposed  failure  to  comply  with  section*  551 
of  the  code,  in  taking  the  same.  The  brief  was  filed  Jan- 
uary 8  th,  1880. 

The  history  of  the   case,    in  this  court,   is  as  follows: 

The  record  was  filed  in  this  court  February  22d,  1878, 
with  an  assignment  of  errors  in  the  names,  as  was  proper, 
of  all  the  defendants  below,  as  appellants.  But  it  is  to  be 
inferred,  from  steps  subsequently  taken  in  the  cause,  that 
John  P.  Hunter,  one  of  the  defendants  below,  alone  caused 
the  record  to  be  filed  and  the  errors  assigned.  And 
it  is  claimed  by  the  appellee,  that  it  does  not  appear  that 
Hunter  has  given  notice  to  his  co-defendants  of  his  appeal, 
as  required  by  the  section  of  the  code  above  cited. 

The  appellee  was  served  with  process  in  the  cause  on 
February  27th,  1878,  and  upon  May  29th,  1878,  upon  the 
call  of  the  cause  for  submission,  the  following  entry  was 
made  upon  the  minute  order  book  of  this  court,  after  en- 
titling the  cause,  viz. : 

'*  Comes  the  appellant  John  P.  Hunter,  by  R,  C.  &  W. 
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B.  Gregory,  his  attorneys,  and  the  said  James  J.  ,Perrin 
and  Herman  Weibers,  ^ministrators  of  John  Purdue,  de- 
ceased, also  come  by  Wilson  &  Adams  and  R.  P.  &  J.  0. 
Davidson,  their  attorneys,  and  it  appearing  to  the  court  that 
the  other  co-parties  have  been  served  with  notice  of  the 
said  appeal,  and  proof  thereof  tiled  in  the  clerk's  office  of 
this  court,  and  s&id  co-parties,  Isaac  Chrisman,  Fry  Bry- 
ant, Harrison  C.  Swis^her,  Manlius  A.  Osborn,  Henry  Tut- 
tle,  Isabel  Ransom  and  Mahlon  H.  Pierson,  being  called, 
come  not,  and  fail  to  decline  to  join  in  said  appeal.  It  is 
therefore  ordered  that  they  shall  be  regarded  as  having 
•joined  in  said  appeal.  And  it  appearing  that  the  appellee 
has  been  served  with  process  herein  for  more  than  ten 
days  before  the  first  day  of  the  present  terra  of  this  court, 
and  being  three  times  called,  comes  not,  but  makes  de- 
fault, and,  on  motion  of  the  appellants,  this  cause  is  sub- 
mitted to  the  court." 

There  is,  among  the  papers  in  the  cause,  a  notice  of  the 
appeal,  service  of  which  is  acknowledged  by  Weibers  and 
Perrin,  who  appeared  by  their  attorneys,  as  shown  by  the 
above  entry;  but  we  find  no  paper  showing  the  service 
of  notice  upon  the  other  defendants  below  of  the 
appeal. 

The  entry  thus  made,  as  above  set  out,  however,  we 
regard  as  conclusive  that  the  proper  notice  had  been  given. 
The  appellee  had  been  served  with  process,  and  the  cause 
was  ready  for  submission,- so  far  as  she  was  concerned,  at 
the  time  when  it  was  submitted,  and  when  the  order  in 
question  was  made.  She  was  then,  in  legal  contemplation, 
in  court ;  and  it  was  her  right  to  have  resisted  the  order 
thus  made  as  to  the  co  appellants  of  Hunter,  if  it  was  wrong. 
She  might  probably,  at  any  time  during  that  term,  which 
lasted  nearly  six  months,  by  motion,  on  notice  to  the 
opposite  party,  have  procured  the  order  to  be  set  aside,  if 
there  was  any   irregularity   or  mistake  in  reference  to  it. 
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The  court,  of  its  own  motion,  might  probably,  during  that 
time,  have  set  it  aside  on  being  advised  of  good  cause  there- 
for. But  the  order  has  not  been  set  aside,  nor  has  any  motion 
been  made  to  set  it  aside.  It  will  be  observed  that  none 
of  those  whose  names  are  stated  as  appellants  are  making 
any  question  as  to  the  order. 

We  think  it  clear,  under  these  circumstances,  that  we 
must  regard  the  co-appellants  of  Hunter  as  having  had 
notice  of  the  appeal  by  him,  and  as  having  joined  therein, 
because  they  did  not  decline  to  do  so,  in  accordance  with 
the  section  of  the  code  cited. 

The  appellee  also  insists  that  the  appeal  should  be  dis- 
missed because  the  appellants  did  not  file  a  sufficient  brief, 
within  sixty  days  after  submission.  The  appellants  filed  a 
brief  within  the  time  limited,  which  we  regard  as  cleurly 
sufficient.  It  made  the  point  distinctly,  among  others,  that 
a  new  trial  should  have  been  granted  as  a  matter  of  right, 
and  was  quite  sufficient  to  raise  that  question,  even  if  a 
more  elaborate  brief  had  not  been  subsequently  filed. 

This  brings  us  to  the  important  question,  whether  the 
appellants  were  entitled  to  a  new  trial,  as  matter  of  right, 
on  payment  of  the  costs. 

The  chief  object  of  the  action  was  to  establish  the  plain- 
tiff's  supposed  equitable  title  to  the  land,  by  reason  of  the 
alleged  fact  that  her  husband  invested  her  money  in  it, and 
took  the  convevance  to  himself  without  her  knowledge 
or  consent,  and  to  procure  a  conveyance  to  her  of  the  legal 
title,  and  to  quiet  that  title  against  the  claims  of  the  defend- 
ants who  were  judgment  creditors  of  the  husband,  thus 
withdrawing  the  land  from  the  supposed  liens  of  the  judg- 
ments. Indeed,  the  most  important  purpose  of  the  action 
seems  to  have  been  to  wnthdraw  the  land  from  the  liens  of 
the  judgment  creditors  of  the  husband,  and  thereby  quiet 
the  plaintiff* 's  title  against  the  claims  of  those  creditors. 

The  plaintiff  claimed  the  equitable  title  to  the  land,  and 
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the  right  to  have  the  legal  title  vested  in  her.  The  credit- 
ors of  the  husbaird,  on  the  other  hand,  claimed  that  the 
land  belonged  to  the  husband,  both  legally  and  equitably, 
and  that  they  had  a  right  to  subject  it  to  sale  for  the  pay- 
ment of  their  judgments.  Here  was  such  a  conflict  of 
claims  in  respect  to  the  land,  as  brings  the  case,  in  our 
opinion,  within  the  statute  allowing  either  party  a  new 
trial,  as  matter  of  right,  on  payment  of  all  costs.  See 
sections  601,  611,  612  of  the  code.  The  following  de- 
cisions, to  a  greater  or  less  extent,  support  this  view : 
Shuman  v.  Gavin,  15  Ind.  93 ;  Shucraft  v.  Davidson,  19 
Ind.  98  ;  Bender  v.  Shenoood,  21  Ind.  167 ;  Zimmerman 
V.  Marchland,  23  Ind.  474 ;  Moor  v.  Seaton,  31  Ind.  11 ; 
Truitt  V.  Truitt,  37  Ind.  514. 

The  appellee  objects,  however,  that  the  bill  of  exceptions 
19  insufficient,  because  it  does  not  show  how  and  to  whom 
Hunter  paid  the  costs.  We  think  the  bill  sufficient.  If 
the  costs  were  paid,  it  will  be  fair  to  presume,  nothing  ap- 
pearing to  the  contrary,  that  they  were  paid  in  lawful 
naoney ;  and,  if  paid,  it  may  be  assumed  that  they  were 
paid  to  the  person  or  persons  authorized  or  entitled  to 
receive  them  ;  otherwise  there  would  be  no  payment.  Nor 
was  it  necessary  that  the  bill  of  exceptions  should  contain 
the  evidence  from  which  the  court  found  that  Hunter  had 
paid  the  costs.  That  was  a  question  for  the  court  below 
to  pass  upon,  in  determining  the  motion  for  a  new  trial ; 
and,  the  court  having  found  the  fact  of  payment  by  him, 
we  will  presume  thft  finding  was  correct,  nothing  to  the 
contrary  appearing. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  is  remanded,  with  instructions  to  the  court  below 
to  sustain  the  motion  for  a  new  trial,  as  matter  of  right. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880. 
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UndbrwooDj  Exbcutrix,  V.  Samplb. 

Decedskts'  'Ear  jltzs.— Executor  may  Extend  Time  of  Payment. — AyenL— 
Principal  and  Surety. — An  executor  has  power,  either  personally  or  tbroagli 
an  agent,  to  extend  the  time  of  payment  of  a  debt  due  the  estate  of  his 
testator. 

8a^s. — Extentioji  of  Time. — Agreement. — Delivery, —  Emdenee. — "Where, 
in  an  action  on  a  promissory  note,  a  surety  alleged  an  agreement  for  an 
extension  of  time  as  a  defence,  evidence  by  the  principal  maker  that  the 
agent  of  the  executrix  of  the  payee  of  the  note  had  made  a  written  memoran- 
dum of  an  agreement  extending  the  time  of  the  payment  of  the  note,  which 
the  witness  had  read,  but  the  exact  contents  of  which  be  could  not  recol- 
lect, nor  whether  it  was  signed  or  not,  and  which  was  not  delivered  to 
him,  but  was  retained  by  such  agent,  is  not  sufficient  to  sustain  such  defence. 

Heldj  also,  that  such  proof  did  not  establish  a  parol  agreement,  and  failed  to 
prove  any  valid  written  agreement  for  an  extension  of  time. 

Sams. — Execution  of  Mortgage^  to  procure  Extension. — Inadequacy  of  Seat- 
rity. — Where,  in  such  action,  the  answer  alleges  the  execution  of  mortgage 
security  as  the  consideration  of  an  alleged  extension  of  time,  it  isnotasof- 
flcient  reply  to  allege  that  the  value  of  the  mortgaged  premises  was  in- 
adequate to  fully  secure  the  debt. 

Supreme  Court. — Bill  of  Exceptions. — Petition  for  Rehearing — Where  an 
objection  to  a  bill  of  exceptions  was  not  referred  to  by  the  appellee  in  his 
original  brief,  and  is  for  the  first  time  presented  in  his  petition  for  a  re- 
hearing, it  will  not  then  be  considered  by  the  Supreme  Court.  The  ap- 
pellee is  as  much  bound  to  present  in  the  first  instance  all  the  questions 
relied  upon  by  him  as  is  the  appellant,  and  his  failure  to  do  so  operates  in 
the  same  way,  against  him,  upon  his  application  for  a  rehearing. 

From  the  Tippecanoe  Circuit  Court 

W.  D.  Wallace  and  A.  A.  Rice,  for  appellant. 
J.  R.  Coffroth^  W.  G.  Wilson  and  J.  H.  Adams^  for  ap- 
pellee. 

NiBLACK,  J. — This  was  a  suit  by  Christiana  Underwood, 
executrix  of  the  last  will  of  her  late  husband,  John  Under- 
wood, deceased,  against  David  McBride  and  John  G.  Sam- 
ple, upon  a  promissory  note  for  $6,000,  executed  by  the 
said  McBride  and  Sample  to  the  said  John  Underwood,  on 
the  Ist  day  of  June,  1869,  and  payable  five  years  after  date. 

McBride  made  default.  Sample  answered  in  two  para- 
graphs : 
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1.  Payment  by  McBride,  before  the  commencement  of 
the  suit. 

2.  That  he  signed  the  note  only  as  surety  for  McBride ; 
that  on  the  9th  day  of  April,  1873,  more  than  a  year  be- 
fore the  note  became  due,  the  plaintiff,  as  such  executrix, 
through  her  son  and  authorized  agent,  Thomas  Underwood, 
without  the  knowledge  and  consent  of  him,  the  said  Sam- 
ple, made  and  entered  into  an  agreement  with  McBride, 
the  principal  in  the  note,  whereby  she  agreed  to  extend 
the  time  of  the  payment  of  the  note  for  five  years  after  its 
maturity,  in  consideration  of  the  execution  by  McBride 
and  wife  of  a  mortgage  on  certain  lots  in  the  town  of  Oak- 
land^ in  Tippecanoe  county,  securing  the  payment  of  the 
note  sued  on,  and  another  note  for  $5,800,  executed  by 
McBride  to  the  decedent,  John  Underwood,  and  a  third 
note  executed  by  McBride  to  Kate  C.  Johnson,  a  daughter 
of  the  decedent,  for  $2,300 ;  that  the  estate  of  the  decedent 
was  worth  $20,000  over  and  above  all  debts  and  demands 
against  it,  and  that  the  whole  estate  had  been  devised  and 
bequeathed  to  the  plaintiiF. 

A  demurrer  to  the  second  paragraph  of  Sample's  answer 
as  above  was  ovcirriiled. 
The  plaintiff  replied : 

1.  In  denial  of  both  the  first  and  second  paragraphs  of 
the  answer. 

2.  To  the  second  paragraph,  that,  at  the  time  of  the 
execution  of  the  mortgage  mentioned,  McBride  was"  in- 
solvent, and  had  since  continued  so  to  be ;  that  Sample 
was  worth,  in  real  estate  and  personal  property  subject  to 
execution  in  Tippecanoe  county,  at  least  $25,000 ;  that  the 
real  estate  described  in  the  mortgage  was  not,  at  the  time 
it  was  mortgaged,  worth  more  than  $10,000;  that  Ann  E. 
Underwood,  wife  of  the  said  Thomas  Underwood,  was,  at 
the  time  of  the  execution  of  the  mortgage,  the  equitable 
owner  of  one-half  in  value  of  the  lands  included  in   the 
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mortgage,  all   of  which   was  well  known  to  the  said  Mc- 
Bride  and  Thomas  Underwood. 

Sample  demurred  to  this  second  paragraph  of  the  reply, 
and  his  demurrer  was  sustained. 

Upon  a  trial  by  a  jury,  a  verdict  was  returned  in  favor 
of  Sample,  and  a  motion  for  a  new  trial,  challenging  the 
sufficiency  of  the  evidence,  being  first  interposed  and  over- 
ruled, judgment  followed  in  his  favor  upon  the  verdict. 

The  objection  urged  to  the  sufficiency  of  the  second  par- 
agraph of  Sample's  answer  was,  that  the  plaintiff,  in  her 
capacity  as  executrix,  had   no  power  to  make  such  a  con- 
tract for  the   extension   of  the  time  of  payment  of  the 
note    in     suit,    as     that    set     up    in     that    paragraph. 
That    objection    was,   we  think,   not   well  taken.     The 
executor  has,  in  this  State,  a  general,  and  in  many  respects 
an  absolute,  power  over  the  debts  due  the  estate  of  his  tes- 
tator.    When  done  without  fraud  or  collusion,  he  may 
assign  or  release  such  debts  and  may  exercise  general  acts 
of  ownership  over  them  in  regard  to  their  security  or  col- 
lection, subject  only  to  his  liability  on   his  bond  for  any 
loss  which  may  occur  by  reason  of  his  mismanagement  of 
sach  debts.  2  Williams  Executors,  6th  Am.  ed.,998;  Toller 
Executors,  425 ;    Hamrick  v.  Craven^  39   Ind.  241 ;  Thm,- 
asson  V.  Broicn^  43  Ind.  203 ;    Weyer  v.  The  Second  National 
Bank  of  Franklin^  57  Ind.  198.     The  power  of  an  executor 
to  extend  the  time  of  payment  of  a  debt  appears  to  us  to 
be  plainly  inferrible  from  his  other  powere,  enumerated  as 
above. 

The  second  paragraph  of  the  reply  set  up  nothing  in 
avoidance  of  the  facts  alleged  in  the  paragraph  of  an- 
swer to  which  it  was  addressed,  and  was  hence  evidently 
bad  upon  demurrer. 

As  regards  the  evidence,  we  feel  constrained  to  say  that, 
in  our  estimation,  there  was  none  which  fairly  tended  to 
show  that  the  note  had  been  paid.    Interest  appears  to 
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have  been  paid  upon  it  up  to,  or  until  near,  the  time  it  was 
due,  without  any  claim  that  it  had  been  paid.  As  to  the 
various  sums  of  money,  in  which  McBride  had  an  inter- 
est, which  were  shown  to  have  been  received  from  time 
to  time  by  Thomas  Underwood,  all  the  circumstances 
clearly  indicate  to  our  minds  that  none  of  them  were  ap- 
plicable as  payments  on  the  note,  or  were  intended  so  to 
be,  but  had  relation  to  other  and  distinct  business  trans- 
actioiis. 

McBride  testified,  in  support  of  the  second  paragraph 
of  the  anrtwer  of  Sample,  that  Thomas  Underwood  sug- 
gested that  the  time  of  payment  of  the  note  could  be 
extended  if  security  could  be  given,  and  that,  as  it  was  the 
understanding  all  the  time  that  the  debt  was  a  lien  on  the 
lands  afterward  mortgaged,  he  readily  consented  to  give 
the  mortgage ;  that,  about  tl|e  time  the  mortgage  was  made, 
Thomas  Underwood  sat  down  at  the  table  in  his  office 
and  made  a  written  memorandum  extending  the  loan  five 
years;  that  the  mortgage  was  made  in  consideration  of 
that  extension  of  time ;  that  the  agreement  for  the 
extension  of  time  was  in  writing  and  consisted  of 
a  little  memorandum  as  above  described  ;  that  Thomas 
Underwood  kept  the  memorandum,  and  that  he,  Mc- 
Bride, did  not  know  where  it  then  was;  that  he, 
McBride,  did  not  have  the  memorandum  in  his  hands,  and 
could  not  say  whether  any  one  signed  it  or  not,  or  give 
its  exact  contents ;  that  it  was  not  read  over  to  him,  nor 
did  he  read  it  himself,  except  as  he  looked  over  Thomas 
UnderWood*3  shoulder  when  it  was  Avritten. 

This  is  ai  substantial  synopsis  of  all  the  evidence  given 
to  establish  the  alleged  agreement  for  the  extension  of 
time  on  the  note,  and  the  evidence  thus  given  did  not,  in 
oar  opinion,  sustain  the  allegation  that  there  had  been 
such  an  agreement  made.  This  evidence  excluded  all 
claim  that  there  had  been  any  parol  agreement  for  exten- 
VoL.  LXX,— 29 
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fiion,  and  failed  to  show  any  valid  written  agreement  for 
that  purpose.  ^ 

It  did  not  show,  either  that  the  written  memorandnm 
referred  to  was  signed  by  any  one,  or  that  it  had  been 
<lelivered  to  McBride.  On  the  contrary,  it  was  made 
apparent  that  there  had  been  no  such  a  delivery  of  the 
memorandum  as  was  necessary  to  give  it  validity,  conced- 
ing that  it  had  been  properly  signed.  Neither  was  it 
i^hown  that  the  memorandum  purport^  to  be  an  agree- 
ment entered  into  by  or  on  behalf  of  the  plaintiff. 

Upon  a  careful  examination  of  the  evidence,  we  are 
brought  to  the  conclusion  that  it  did  not  sustain  the 
verdict,  and  that  a  new  trial  ought  to  have  been  granted. 

The  judgment  in  favor  of  Sample  is  reversed,  at  his 
costs,  and  the  cause  remanded  for  a  new  trial. 

On  petition  for  a  rehearing. 

ITiBLACK,  J. — The  appellee  has  filed  an  earnest  petition 
for  a  rehearing  in  this  case,  upon  the  alleged  ground  that 
the  bill  of  exceptions  shows  on  its  face  that  all  the  evidence 
given  upon  the  trial  is  not  in  the  record,  and  that,  hence, 
the  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  was  not  properly  before  this  court  at  the  hear- 
ing. The  appellant  denies  that  there  is  any  thing  in  the  bill 
of  exceptions  either  showing  or  tending  to  show  that  it  does 
not  contain  all  the  evidence  given  in  the  cause,  and  insists 
that  there  is  no  defect  in  the  record  with  respect  to  such 
evidence. 

The  objection  thus  urged  to  the  bill  of  exceptions  was 
not  made,  or  in  any  manner  referred  to,  by  the  appellee  in 
his  original  brief,  and  is  for  the  first  time  now  pre- 
sented by  his  petition  for  a  rehearing.  By  the 
well  established  practice  of  this  court,  the  objec- 
tion comes  too  late.  We  can  not  now  be  called  upon  to 
reopen   the  cause  for  the  purpose  of  inquiring  whether 
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there  may  not  have  been  some  defect  in  the  record,  of 
which  the  appellee  might  have  availed  himself,  when  fie 
filed  his  original  brief,  but  did  not.  The  appellee  is  as 
much  bound  to  present,  in  the  first  instance,  all  the  ques- 
tions relied  upon  by  him,  as  is  the  appellant,  and  his  fail- 
ure to  do  so  operates  in  the  same  way,  against  him,  upon  his 
application  for  a  rehearing. 

In  that  respect  both  parties  stand  in  the  same  relation  to 
this  court.  Brooks  v.  Harris^  42  Ind.  177 ;  Heavenridge  v. 
Mondy,  34  Ind.  28 ;  Yater  v.  Mullen,  24  Ind.  217 ;  Porter  v. 
Choen^  60  Ind.  838 ;  The  Neio  Albany y  etc.,  B,  B.  Oo.  v. 
Huff, 19  Ind.  315 ;  Graeter  v.  Williams,  55  Ind.  461. 

Besides,  the  alleged  omissions  in  the  bill  of  exceptions 
are  of  a  character  which,  if  found  to  exist,  might  easily  be 
supplied  by  a  writ  of  certiorari  from  this  court,  in  the  event 
that  a  rehearing  should  be  granted,  and  thus  the  objection 
now  urged  by  the  appellee  to  the  bill  of  exceptions  would 
be  obviated  upon  a  resubmission  of  the  cause. 

The  petition  for  a  rehearing  is  overruled. 


\ 
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MoBTOAOE. — Endorsement,  to  Different  Persons,  of  Promissory  Notes  Secured  ' 
by  Second  Mortgage, — Payment  of  First  Mortgage, — AppUcaiion  of, —  d  169  634 
Set-Off — Notice, — -Insolvency, — •Brecieh  of  Covenant — Conveyance. — A 
tract  of  land,  encumbered  by  a  mortgage  executed  by  A.,  the  holder 
of  the  legal  title,  to  secure  the  payment  of  a  promissory  note  also  executed 
by  him,  was  by  him  sold  and  conveyed  by  warranty  deed  to  B.,  who,  to 
secure  payment  of  the  purchase-money,  executed  to  A.  two  promissory 
notes,  the  first  of  which  was  for  the  same  amount,  and  to  mature  at  the 
same  date,  as  the  note  secured  by  the  pre-existing  mortgage,  while  the 
Becood  was  for  a  larger  amount,  and  to  mature  later.  B.  also,  to  secure 
payment  of  such  notes,  executed  to  A.  a  mortgage  on  such  land,  con- 
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taining  a  stipulation  that,  '*on  failure  to  paj  any  one  of  said  notes  at 
matiMty,  then  all  **  were  tu  become  **  due  and  collectible,'*  and  the 
mortgage  might  **  be  foreoloeed  accordingly.''  A.  endorsed  tbe  first  of 
such  notes  to  C,  and,  subsequently,  the  second  to  D.,  each  before  ma- 
turity and  for  a  valuable  considera^on.  C^  on  the  maturity  of  the 
first  note,  and  before  the  maturity  of  tbe  second,  brought  suit  on  the  first 

,  note,  and  to  foreclose  such  second  mortgage  against  B.,  the  mortgsgop 
and  D.,  the  holder  of  tbe  second  note. ,  In  his  complaint  he  alle^^ed  tbe 
foregoing  facts,  and  also  that  B.  had  paid  off  the  pre-existing  mortgage 
with  notice  of  the  assignment  of  such  notes  to  C  and  D.,  and  also  alleg- 
ing that  A.  had  long  been  wholly  insolvent.  Both  of  such  notes  haring 
then  matured,  B.  answered,  setting  out  substantially  the  same  fscts 
alleged  in  the  complaint,  but  also  alleging  that  he  had  paid  off  the  note 
assigned  to  D.,  and  seeking  to  set  off  the  amount  of  the  pre  existiDg  debt 
against  the  note  sued  on  by  C. 

ffeldj  on  demurrer,  that  the  answer  is  insufficient^ 

H^df  also,  that,  on  the  assignment  of  such  notes  to  C  and  D^  each  became 
a  mortgage  having  priority  in  the  order  of  their  maturity,  and  both  suV 
Jeet  to  the  fiist  mortgage. 

Beld,  also»  that,  under  the  facta  alleged,  the  amount  of  the  pre*existiog 
mortgage  should  have  been  set  off  against  the  note  held  by  D.,  but  ooold 
not  be  set  off  against  that  sued  on  by  C. 

Same. — Order  of  Asaignmeni  of  Notes. — Consideration, — An  answer  by  B. 
in  such  case,  that  the  second  note  had  been  assigned  to  D.,  and  that  G  sqW 
quently  obtained  the  assignment  of  the  first  note,  without  consideratioo 
and  with  notice  of  the  assignment  to  D.,  was  insufiicient. 

QuEKT. — ^Would  these  facts  be  a  good  defence  if  pleaded  by  D.7 

Same. — Taxes. — Breach  of  Wcrrranty. — Answer. — Payment, — An  answer  by 
B.  in  such  action,  alleging  the  existence  of  a  lien  on  such  land  for  taxes 
due  fh>m  A.,  hut  not  alleging  tha^  A.  had  bad  no  personal  property  crat 
of  which  they  could  have  been  collected,  and  not  alleging  that  B.  had  paid 
such  taxes,  was  insufficient. 

Supreme  Court. — Surplvaage, —  Harmless  Error. —  Pleading. — Tbe  ove^ 
ruling  of  a  motion  to  strike  surplusage  out  of  a  pleading  is  not  available 
as  error,  in  the  Supreme  Court 

From  the  Johnson  Circuit  Court. 

T.  W.  Woollen^  for  appellant. 

G.  M.  Overstreet  and  A.  B.  Hunter^  for  appellees, 

HowK,  J. — This  was  a  suit  hy  the  appellant,  against  the 
appellees,  to  collect  the  amount  alleged  to  be  due  on  a 
certain  promissory  note,  and  to  foreclose  a  mortgage  given 
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to  secure  the  payment  thereof.  The  note  was  for  the  sum 
of  one  thousand  dollars,  was  dated  July  Slst,  1878,  was 
executed  by  the  appellee  Richard  V.  Ditmars,  and  pay- 
able on  the  Ist  day  of  May,  after  date,  to  the  order  of  one 
John  W.  Ransdell,  and  was  endorsed  in  blank  by  said 
Ransdell.  The  mortgage^  was  executed  by  the  appellee 
Ditmars,  to  said  John  W.  Ransdell,  of  even  date  with  said 
note,  on  lot  number  nine  in  the  original  plat  of  the  city 
of  Franklin,  in  Johnson  county,  Indiana,  to  secure  the 
payment  of  three  promissory  notes,  all  of  the  same  date, 
and  all  executed  by  said  Ditmars  and  payable  to  the  order 
of  said  Ransdell,  to  wit,  one  for  ^(500.00,  due  January  10th, 
1874 ;  one  for  $1,000.00,  above  described,  due  May  Icrt^ 
1874 ;  and  one  for  $1,750.00,  due  January  1st,  1875.  The 
mortgage  contained  a  stipulation,  that ''  upon  failure  to 
pay  any  one  of  said  notes  at  maturity,  then  all  of  said 
notes  are  to  be  due  and  collectible,  and  this  mortgage  may 
be  foreclosed  accordingly." 

This  suit  was  commenced  on  the  2d  day  of  July,- 1874, 
and  before  the  note  for  $1,750.00,  by  its  own  terms, 
had  matured,  though,  by  the  terms  of  the  mortgage,  it 
had  become  "  due  and  collectible,"  upon  the  failure  of  said 
Ditmars  to  pay  said  note  for  $1,000.00,  at  its  maturity  on 
the  1st  day  of  May,  1874.  From  a  memorandum  signed 
by  the  clerk,  in  the  record,  it  appears  that  the  appellant's 
original  complaint,  filed  at  the  commencement  of  this  suit, 
was  destroyed  by  fire  on  December  7th,  1874.  At  the 
April  term,  1875,  of  the  court  below,  the  appellant  filed  a 
substituted  complaint;  and  afterward,'  at  the  February 
term,  1876,  of  said  court,  he  filed  what  was  called  a  sup- 
plemental, but  was  in  fact  an  amended,  complaint  in  two 
paragraphs. 

In  the  first  paragraph  of  said  complaint,  the  appellant 
alleged,  in  substance,  that  on  the  31st  day  of  July,  1878, 
the  appellee  Ditmars,  by  his  note  of  that  date,  a  copy  of 
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which  was  therewith  filed,  promised  to  pay  the  sum  of 
11,000.00  to  the  order  of  John  W.  Rausdell,  who,  by 
written  endorsement^  assigned  the  same  to  the  appellant, 
and  said  note  was  due  and  unpaid ;  that  said  note,  and 
another  note  for  |1,750.00,  were  given  for  the  unpaid  pur- 
chase-money of  said  lot  number  9,  in  the  original  plat  of 
the  city  of  Franklin,  the  note  in  suit  becoming  due  May 
1st,  1874,  and  the  other  note,  for  $1,750.00,  falling  due  on 
January  10th,  1875 ;  that,  to  secure  the  payment  of  said 
two  notes,  the  appellee  Ditmars  executed  to  said  John  W. 
Ransdell  a  mortgage  on  said  lot,  a  copy  of  which  was 
therewith  filed ;  that,  at  the  time  of  the  conveyance  of 
said  lot  to  the  appellee  Ditmars  and  of  his  execution  of 
said  notes  and  mortgage,  there  was  an  incumbrance  on 
said  lot,  being  a  mortgage  to  Samuel  Deitch  for  the  sum 
of  $1,000.00,  and  said  deed  from  said  Ransdall  to  said 
Ditmars  being  a  warranty  deed,  said  mortgage  in  favor  of 
said  Deitch  was,  when  paid  off,  a  proper  matter  of  set-off 
in  the  hands  of  said  Ditmars  against  the  unpaid  purchase- 
money  due  on  said  real  estate ;  that  said  Ditmars  did, 
before  the  commencement  of  this  suit,  pay  off  said  mort- 
gage to  said  Deitch,  and  then  held  the  same  as  a  set-off 
against  the  purchase-money  of  said  lot  ;  that  at 
the  time  this  suit  was  commenced,  to  wit,  July 
2d,  1874,  the  note  sued  on  by  the  appellant  was 
due,  but  the  other  note,  for  $1,750.00,  was  not  then 
due,  though  it  had  since,  to  wit,  on  January  10th, 
1875,  matured  and  become  due,  and  was  then  held  by  the 
appellee  Benjamin  B.  Ransdell;  that  the  appellee  Dit- 
mars had  full  notice  that  the  appellant  held  the  note  in 
suit  by  him,  ever  since  he  purchased  the  same,  and 
long  before  the  other  note,  held  by  said  Benjamin  B. 
Rausdell,  became  due ;  that  the  appellant  took  his  said 
note  in  good  faith  and  for  a  valuable  consideration ;  that, 
at  the  time  said   note    became  due^  the   said  John  W. 
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Ransdellwas,  and  since  had  been,wholIy  and  notoriously  in- 
solvent, and  had  no  property  other  than  the  mortgage 
given  to  secure  said  note,  out  of  which  to  make  the 
money  due  the  appellant  thereon. 

The  second  paragraph  of  said  amended  complaint  con- 
tains substantially  the  same  allegations  as  the  first  para- 
graph, and  an  additional  averment  to  the  efiect,that,  at  the 
time  the  appellant  purchased  his  note  from  said  John  W. 
Ransdell,  he  had  no  notice  whatever,  that  the  appellee 
Benjamin  B.  Ransdell  held  the  other  note,  for  $1,750,  secur- 
ed by  the  mortgage  in  suit. 

The  appellant  prayed  judgment  against  the  appellee 
Ditmars,  for  the  amount  due  on  his  note,  and  for  the  fore- 
closure of  the  mortgage  in  suit,  and  the  sale  of  the  mort- 
gaged property ;  and  that  the  proceeds  of  such  sale  should 
be  applied  first  to  the  payment  of  the  Deitch  mortgas^eand 
costs,  and  that  the  surplus,  if  any,  should  be  applied  to  the 
payment  in  full  of  the  appellant's  judgment  and  interest, 
before  any  part  thereof  should  be  applied  to  the  payment 
of  the  note  for  $1,750,  held  as  aforesaid  by  the  appellee 
Benjamin  B.  Ransdell. 

To  the  appellant's  complaint  the  appellees,  severing  in 
their  defence,  answered  in  eight  paragraphs,  of  which  the 
seventh  paragraph  was  the  separate  answer  of  the  appellee 
Benjamin  B.  Ransdell,  and  each  of  the  other  paragraphs 
was  a  separate  answer  of  the  appellee  Richard  V.  Ditmars. 
The  appellant  moved  the  court,  in  writing,  to  strike  out 
certain  specified  parts  of  the  fifth  and  sixth  paragraphs  of  the 
answer,  which  motion  was  overruled,  and  to  this  ruling 
he  excepted  and  filed  his  bill  of  exceptions. 

The  appellant  demurred  to  each  of  the  second,  fifth,  sixth 
and  seventh  paragraphs  of  the  answer,  for  the  alleged  insuffi- 
ciencv  of  the  facts  therein  to  constitute  a  defence  to  his  ac- 
tion,  which  demurrers  were  severally  overruled  by  the  courts 
and  to  these  decisions  he  excepted,  and  then  replied  by  a 
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general  denial  to  each  and  all  of  the  paragraphs  of  mi 
answer. 

The  issues  joined  were  tried  by  the  court,  without  a  jury, 
and  a  finding  was  made  for  the  appellees;  and  the  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  saved  to  this  decision,  judgment  was  render- 
ed, by  the  court,  on  its  finding,  against  the  appellant,  for 
the  appellees'  costs. 

In  this  court  the  appellant  has  assigned,  as  erron,  the 
following  decisions  of  the  circuit  court: 

1.  In  overruling  his  demurrers  to  the  second,  fiflh  aod 
sixth  paragraphs  of  the  separate  answer  of  the  appellee 
Ditmars ; 

2.  In  overruling  his  motions  to  strike  out  certain  sped- 
lied  parts  of  the  fifth  and  sixth  paragraphs  of  the  answer;  and, 

3.  In  overruling  his  motion  for  a  new  trial. 

1.     In  the  second  paragraph  of  his  answer,  the  appellee 
Ditmars  admitted  his  execution  of  the  note  and  mortgage 
described  in  appellant's  complaint,  and  that  the  note  in  suit 
was  due  and  unpaid ;  that  on  July  31st,  1873,  the  date  of 
said   notes  and   mortgage,  he   purchased  the  mortgaged 
property  of  John  W.  Kansdell,  the  payee  named  in  sfiid 
notes,  and  received  from  him  a  conveyance  thereof,  in  fee- 
simple,  with   general   warranty  against  all    incumbrances, 
executed  by  said  Ransdell  and  his  wife,  a  copy  of  which 
deed  was  filed  with  and  made  part  of  said  answer;  that, 
to  secure  the  payment  of  the  unpaid   purchase-money  for 
said  property,  he  executed  to  said  John  W.  Ransdell  the 
notes  and  mortgage  mentioned  in  the  complaint ;  and  he, 
said  Ditmars,  alleged  that  the  only  consideration  of  said 
notes,  and  of  the  note  in  suit,  was  the  conveyance  of  said 
real  estate.    The  appellee  Ditmars  further  said,  that,  at  and 
before  the  execution  by  said  John  W.  Ransdell  and  his  wife 
of  the  said  conveyance  to  him  of  said  mortgaged  property, 
there  was  a  mortgage  thereon  executed  by  said  Ransdell 
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and  wife,  on  May  let,  1873,  to  Samuel  Deitch  to  secure  the 
payment  to  liim  of  a  note  of  that  date  for  $1,000,  executed 
by  said  Ransdell,and  payable  to  said  Deitch  one  year  after 
date,  copies  of  which  note  and  mortgage  were  filed  with 
and  made  part  of  said  answer ;  that,  at  the  time  of  the 
execution  of  said  conveyance  to  hin;i,  by  said  Bansdell  and 
wife,  of  said  mortgaged  property,  the  note  and  mortgage 
in  favor  of  said  Deitch  were  outstanding,  unpaid,  and  a  lien 
on  said  premises ;  that  on  May  1st,  1874,  the  note  and 
mortgage  held  by  said  Deitch  became  due  and  payable; 
that  said  Sansdell  failed  and  refused  to  pay  the  same,  or 
any  part  thereof,  and  the  appellee  Ditmars,  to  save  costs 
and  his  property  from  sale,  and  to  remove  said  lien  and  in- 
cumbrance, was  compelled  to  pay  and  discharge  said  note, 
amounting  then  to  the  sum  of  $1,100 ;  and  that  all  the 
other  notes  given  by  him,  said  Ditmars,  to  said  John  W. 
Ransdell  for  said  real  estate,  had  been  paid  and  satisfied. 
Wherefore  the  appellee  Ditmars  said  that  the  considera- 
tion of  the  note  in  suit  had  wholly  failed. 

The  conclusion  drawn  by  the  appellee  Ditmars,  from  th^ 
facts  alleged  in  the  second  paragraph  of  his  answer,  the  sub- 
stance of  which  we  have  just  given,  it  seems  to  us,  is  clearly 
a  noil  sequiUir.  It  does  not  follow  of  necessity,  from  the 
allegations  of  said  paragraph  of  answer,  that  the  consider- 
ation of  the  note  in  suit  had  wholly  failed.  It  is  true,  that 
the  appellee  Ditmara  had  the  legal  right  to  pay  off  and 
satisfy  the  note  and  mortgage  held  by  said  Samuel  Deitch, 
when  the  same  became  due,  and  for  the  amount  thus  paid 
to  claim  and  receive  credit  on  the  unpaid  purchase-money 
of  his  lot,  evidenced  by  his  notes  and  mortgage  to  John 
W.  Ransdell.  Dunklebarger  v,  Whitehall^  ante^  p.  214. 
But  it  is  equally  true,  we  think,  that  he  had  no  right, 
either  legal  or  equitable,  after  the  assignment  of  his  notes 
to  different  holders  a!id  after  his  payment  of  the  Deitch 
note  and   mortgage,  to   claim  credit  arbitrarily,  for  the 
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amount  of  such  payment,  on  one  of  his  notes  to  the  ex- 
clusion of  the  other  note.  Under  the  law  of  this  State,  as 
settled  by  numerous  decisions  of  this  court,  a  mortgage 
given  to  secure  two  or  more  notes,  maturing  at  different 
dates  and  assigned  to  different  holders,  must  be  considered 
as  if  there  were  as  many  different  successive  mortgages  as 
there  were  of  such  notes,  and  the  holder  of  the  note  fii-st 
due  will  have  priority,  and  the  holder  of  the  other  note  or 
notes  w^ill  come  in,  in  the  same  order  in  which  such  note 
or  notes  matured.  The  State  Bank  v.  Thoeedy^  8  Blackf. 
447  ;  Stanley  v.  Beatty^  4  Ind.  184 ;  Hovgh  v.  Osborne^  7  Iiid. 
140 ;  Murdoch  v.  Ford^  17  Ind.  52 ;  Sample  v.  jRowe,  24  Ind. 
208 ;  Davis  v.  Langsdule,  41  Ind.  399  ;  Minor  v.  Hill,  58 
Ind.  176;  and  TTie  Peoples  Savings  Bankj  etc.,  v.  Finney,  63 
Ind.  460. 

It  will  be  observed,  that,  although  the  second  paragraph 
of  said  Ditmars'  answer  purported,  on  its  face,  to  answer 
the  entire  complaint,  yet  it  did  not  controvert  in  any  man- 
ner the  allegations  of  the  complaint  in  regard  to  the 
assignment  of  the  outstanding  notes  of  said  Ditmars,  and 
the  times  of  their  respective  maturity.  By  the  terms  of 
the  two  notes  respectively,  the  note  assigned  to  and  held 
by  the  appellant,  Doss,  matured  on  the  1st  day  of  May, 
1874,  while  the  note  for  one  thousand  seven  hundrdd  and 
fifty  dollars,  held  by  the  appellee  Benjamin  B.  Ransdell, 
was  not  payable  until  the  10th  day  of  January,  1875.  After 
the  transfer  of  the  two  notes  mentioned  in  the  com- 
plaint, one  to  the  appellant  and  the  other  to  said  Benja- 
min B.  Ransdell,  each  of  them,  in  legal  effect,  held  a 
separate  mortgage  on  the  lot  mortgaged,  to  secure  the 
payment  of  the  note  held  by  him  ;  and,  of  these  separate 
mortgages,  the  one  securing  the  note  which  first  matured 
would  have  priority  over  the  one  securing  the  note  which 
last  became  due.  In  the  second  paragraph  of  his  an- 
swer, the  appellee  Ditmars  did  not  deny  the  fact  alleged 
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in  appellant's  complaiut,  of  the  total  and  notorious  in- 
solvency of  said  John  W.  Ransdell,  the  maker  of  the  note 
and  mortgage  to  said  Samuel  Deitch. 

The  case  made  hy  the  uncontroverted  allegations  of 
the  complaint,  and  of  the  second  paragraph  of  said  Dit- 
mars' answer,  may  he  thus  stated  : 

Ditmars  was  thcownerin  fee-simple  of  lot  No.  9  in  theorigi- 
nal  plat  of  the  city  of  Franklin,  under  a  warranty  deed  exe- 
cuted by  John  W.  Ransdell,  who  was  notoriously  insolvent. 
This  lot  was  encumhered  by  mortgages,  in  legal  effect,  as 
follows :  One  executed  by  John  W.  Ransdell  to  Samuel 
Deitch ;  two  executed  by  said  Ditmars,  one  held  by  the 
appellant,  due  May  1st,  1874,  and  the  other  held  by  said 
Benjamin  B.  Ransdell,  due  January  10th,  1875.  Of  these 
mortgages,  the  one  to  Deitch  was  the  oldest  lien,  and 
next  in  order  and  age  was  the  lien  of  the  mortgage  held 
by  the  appellant;  while  the  lien  of  the  mortgage  held  by 
said  Benjamin  B.  Ransdell  was  junior  and  inferior  to  the 
other  two,  in  the  above  named  order. 

The  lot  in  question,  or  its  value,  or  the  proceeds  of  its 
sale,  constituted  a  fund  for  the  payment  of  these  three 
mortgage  liens,  in  the  order  of  their  priority  as  above 
stated.  It  is  clear,  we  think,  that  Ditmars  had  the 
right  to  pay  off  the  note  and  mortgage  to  Deitch,  and, 
for  the  amount  of  such  payment,  to  claim  and  receive  a 
credit  upon  his  unpaid  purchase-money,  evinced  by 
his  two  notes,  one  held  by  the  appellant  and  the  other  held 
by  Benjamin  B.  Ransdell.  But,  while  this  was  his  right, 
it  seems  to  us  that  Ditmars  bad  no  right  to,  and  could 
not  in  a  court  of  equitable  jurisdiction,  claim  and  receive 
a  credit  for  the  amount  of  said  payment,  in  such  a  man- 
ner as  would  entirely  defeat  the  legal  and  equitable  rights 
of  the  appellant,  as  between  himself  and  the  appellee 
Benjamin  B.  Ransdell,  the  holder  of  the  junior  note,  and 
mortgage.    Ditmars  was  entitled  to  a  credit  for  his  pay- 
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ment  of  the  Deitch  note  and  mortgage,  on  his  unpaid 
parchase-money ;  but,  as  the  amount  of  such  payment 
was  much  less  than  the  amount  of  his  note  held  by 
said  Benjamin  B.  Ransdell,  it  is  certain,  we  think,  that  he 
was  not  entitled  to  any  credit,  on  account  of  such  payment, 
on  the  appellant's  note  and  mortgage. 

It  follows,  therefore,  that  the  facts  stated  in  the  second 
paragraph  of  Ditmars'  answer  were  not  sufficient  to 
constitute  a  defence  to  the  appellant's  action,  and  that  the 
demurrer  thereto  ought  to  have  been  sustained. 

The  fifth  paragraph  of  the  separate  answer  of  the 
appellee  Ditmars  contained  substantially  the  same  alle- 
gations as  the  second  paragraph  of  said  answer,  and,  in 
addition  thereto,  the  said  Ditmars  alleged,  in  substance, 
in  said  fifth  paragraph,  that  the  said  John  W.  Ransdell 
sold,  assigned,  and  transferred  by  written  endorsement, 
the  last  note,  for  one  thousand  seven  hundred  and  fifty  dol- 
lars, secured  by  said  Ditmars'  mortgage,  to  the  appellee 
Benjamin  B.  Ransdell;  that  afterward  the  said  John W. 
RansdelL  without  any  consideration  whatever  therefor, 
assigned  the  note  in  suit,  for  one  thousand  dollars,  to  the 
appellant,  who  then  had  full  knowledge  and  notice  that 
the  appellee  Benjamin  B.  Ransdell  was  then  the'  owner 
of  said  last  note ;  and  that,  in  addition  to  the  Deitch  note 
and  mortgage,  there  were  State  and  county  taxes  to  the 
amount  of  twenty-five  dollars  and  ninety-eight  cents,  and 
city  taxes  to  the  amount  of  sixty-four  dollars,  assessed 
against  said  John  W.  Ransdell,  and  standing  against  and 
liens  upon  said  lot  No.  9,  at  the  time  of  his  conveyance, 
thereof  to  the  appellee  Ditmars. 

"We  do  not  think  that  these  additional  facts  add  any 
thing  to  the  sufficiency  of  the  answer  of  said  Ditmars  to 
the  appellant's  action.  The  alleged  fact,  if  it  be  the  fact, 
that  John  W.  Ransdell  assigned  the  note  in  suit  to  the 
appellant,  without    any    consideration    therefor,  was  an 
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immaterial  fact,  which  did  not  afiect  Ditmars  in  any  way ; 
nor  would  or  could  it  have  affected  his  rights,  if  John  W. 
Bansdell  had  given  his  note  to  the  appellant.  The  further 
facts,  alleged  in  said  fifth  paragraph,  that  the  last  note  was 
assigned  to  Benjamin  B.  Ransdell  before  the  first  note  was 
assigned  to  the  appellant,  and  that  he  had  notice  of  the 
former  assignment  at  the  time  the  note  in  suit  was  trans- 
ferred, to  him,  would  not,  we  think,  change  or  control  the 
rule,  above  stated,  governing  the  priority  of  the  two  notes, 
after  their  transfer  to  different  holders,  in  the  mortgaged 
property.  In  regard  to  the  taxes  which  were  said  to  be 
liens  on  said  property,  it  will  be  observed  that  Ditmars  did 
not  allege  that  he  had  paid,  or  would  be  compelled  to  pay, 
the  8aid  taxes  or  anjf  part  thereof;  nor  did  he  allege  that 
the  said  John  W.  Bansdell,  against  whom  the  said  taxes 
were  assessed,  was  not  the  owner  of  any  personal  property, 
out  of  which  the  amount  of  said  taxes  might  be  levied  and 
collected. 

"We  are  of  the  opinion,  therefore,  that  the  court  erred  in 
overruling  the  app^Iant's  demurrer  to  the  fifth  paragraph 
of  said  Ditmars'  answer. 

The  sixth  paragraph  of  said  Ditmars'  answer,  in  so  far 
as  it  states  matters  which  may  properly  be  regarded  as  an 
intended  defence  on  his  part  to  the  appellant's  cause  of 
action,  did  not  differ  materially  in  its  allegations  of  fact 
from  those  contained  in  the  fifth  paragraph  of  his  said 
answer.  In  addition  thereto,  the  appellee  Ditmars  alleged 
certain  facts  which  would  have  come  more  properly,  as  it 
seems  to  ns^  from  his  co-appellee  Benjamin  B.  Ransdell, 
and  were  intended  to  impeach  the  appellant's  title  to  the 
note  in  suit  and  the  good  faith  of  the  transfer  thereof  to 
him  by  said  John  W.  Ransdell.  With  all  the  parties  in- 
terested in  this  controversy,  and  especially  with  the  holders 
of  both  his  notes,  before  the  court,  the  facts  thus  pleaded 
bv  said  Ditmars  were  not  sufficient,  we  think,  to  constitute 
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a  defence  in  his  behalf  to  the  appellant's  action,  and,  there- 
fore, the  demurrer  to  the  sixth  paragraph  of  Ditmars'  an- 
swer ought  to  have  been  sustained* 

The  apparent  difficulty  with  all  these  paragraphs  of  Dit- 
raars'  answer,  as  shown  by  the  record,  would  seem  to  be 
that  he  was  not  content  with  stating  therein  his  own  in- 
terest in  the  mortgage  in  suit,  and  his  own  defence  to  the 
appellant's  action ;  but  he  also  undertook  therein  to  de- 
fend for  his  co-appellee  Benjamin  B.  Rausdell,  and  to 
settle,  in  favor  of  said  Ransdell,  the  controverted  equities 
and  rights  of  priority  between  him  and  the  appellant 
It  is  true,  that  said  Ditmars  alleged  in  each  of  said  paragraphs 
of  his  answer,  that  he  had  fully  paid  the  last  note  due  to 
said  Benjamin  B.  Ransdell ;  but  it  was  not  claimed  that 
such  payment  had  been  made  until  the  maturity  of  that 
note,  which  was  after  the  commencement  of  this  snit 
and  after  Ditmars  had  full  notice  of  the  assignment  of  the 
note  in  suit  to  the  appellant.  It  appears  from  the  evi- 
dence of  Ditmars,  who  was  a  witness  on  the  trial  of  this 
cause,  that  his  payment  of  the  last  mote  to  Benjamin 
B.  Ransdell  was  a  conditional  payment ;  for  he  testified 
that  "  Mr.  Ransdell  is  to  refund  me  the  money,  if  this 
suit  goes  against  me.'*  It  would  seem  from  this  evidence, 
that  this  alleged  payment  of  the  last  note  can  not,  and 
ought  not  to,  prevent  the  court,  with  All  the  interested 
parties  before  it,  from  determining  their  respective  equi- 
ties and  rights  of  priority  in  the  mortgaged  property, 
in  accordance  with  the  recognized  rules  of  law  and 
equity  applicable  to  such  cases,  and  from  administering 
equal  and  exact  justice  to  each  and  all  of  the  said  parties, 
in  the  premises. 

Our  conclusion  in  regard  to  the  insufficiency  of  the 
second,  fifth  and  sixth  paragraphs  of  the  answer  of  the 
appellee  Ditmars,  renders  it  unnecessary,  and  perhaps 
improper,  for  us  to  extend  this  opinion,  by  the  considera- 
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tion  and  decision  now  of  any  of  the  questions  arising  un- 
der the  alleged  error  of  the  court,  in  overruling  the  motion 
for  a  new  trial.  These  questions  depend  for  their  decision 
entirely  upon  the  evidence ;  and,  upon  the  formation  of 
new  issues,  the  evidence  may,  and  perhaps  will,  be  mate- 
rially changed  on  another  trial  of  the  cause.  Therefore, 
we  pass  them  now,  without  decision. 

The  alleged  error  of  the  court,  in  overruling  the  ap- 
pellant's motion  to  strike  out  parts  of  the  paragraphs  of 
answer,  is  not  an  available  error,  even  if  it  exists,  for  the 
reversal  of  the  judgment  below.  The  overruling  of  such 
a  motion,  if  erroneous,  would  merely  leave  surplusage 
in  the  record;  and,  as  a  rule,  surplusage  is  harmless 
and  can  work  no  injury  to  the  complaining  or  moving 
party.  Mire^  v.  Alleys  51  Ind.  507  ;  House  v.  McKinney^ 
54  Ind.  240 ;  The  City  of  CrawfordsvUle  v.  Brundagej  57 
Ind.  262. 

In  conclusion,  we  may  remark,  that  after  this  cause 
was  appealed  to  this  court,  and  after  the  record,  with 
the  assignment  of  errors  thereon,  had  been  filed,  but 
before  the  submission  of  the  cause,  the  death  of  the 
appellant  was  suggested  to  this  court,  and  William  A. 
Breckingham,  administrator  of  the  estate  of  said  Jeffer- 
son T.  Doss,  deceased,  was  substituted  as  appellant, 
and  in  his  name  the  case  was  afterward  submitted  for 
decision. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrers to  the  second,  fifth  and  sixth  paragraphs  of  an- 
swer, and  for  further  proceedings  in  accordance  with  this 
opinion. 

Petition  for  a  reheariog  overruled. 
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a  defence  in  his  behalf  to  the  appellant's  action,  and,  there- 
fore, the  demurrer  to  the  sixth  paragraph  of  Ditmars'  an- 
swer ought  to  have  been  sustained. 

The  apparent  difficulty  with  all  these  paragraphs  of  Dit- 
mars'  answer,  as  shown  by  the  record,  would  seem  to  be 
that  he  was  not  content  with  stating  therein  his  own  in- 
terest in  the  mortgage  in  suit,  and  his  own  defence  to  the 
appellant's  action ;  but  he  also  undertook  therein  to  de- 
fend for  his  co-appellee  Benjamin  B.  Rausdell,  and  to 
settle,  in  favor  of  said  Ransdell,  the  controverted  equities 
and  rights  of  priority  between  him  and  the  appellant 
It  is  true,  that  said  Ditmars  alleged  in  each  of  said  paragraphs 
of  his  answer,  that  he  had  fully  paid  the  last  note  due  to 
said  Benjamin  B.  Ransdell ;  but  it  was  not  claimed  that 
such  payment  had  been  made  until  the  maturity  of  that 
note,  which  ucas  after  the  commencement  of  this  suit 
and  after  Ditmars  had  full  notice  of  the  assignment  of  the 
note  in  suit  to  the  appellant.  It  appears  from  the  evi- 
dence of  Ditmars,  who  was  a  witness  on  the  trial  of  this 
cause,  that  his  payment  of  the  last  mote  to  Benjamin 
B.  Ransdell  was  a  conditional  payment ;  for  he  testified 
that  "  Mr.  Ransdell  is  to  refund  me  the  money,  if  this 
suit  goes  against  me.'*  It  would  seem  from  this  evidence, 
that  this  alleged  payment  of  the  last  note  can  not,  and 
ought  not  to,  prevent  the  court,  with  ^11  the  interested 
parties  before  it,  from  determining  their  respective  equi- 
ties and  rights  of  priority  in  the  mortgaged  property, 
in  accordance  with  the  recognized  rules  of  law  and 
equity  applicable  to  such  cases,  and  from  administering 
equal  and  exact  justice  to  each  and  all  of  the  said  parties, 
in  the  premises. 

Our  conclusion  in  regard  to  the  insufficiency  of  the 
second,  fifth  and  sixth  paragraphs  of  the  answer  of  the 
appellee  Ditmars,  renders  it  unnecessary,  and  perhaps 
improper,  for  us  to  extend  this  opinion,  by  the  considera- 
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tion  and  decisiou  now  of  any  of  the  questions  arising  un- 
der the  alleged  error  of  the  court,  in  overruling  the  motion 
for  a  new  trial.  These  questions  depend  for  their  decision 
entirely  upon  the  evidence ;  and,  upon  the  formation  of 
new  issues,  the  eviden'ce  may,  and  perhaps  will,  be  mate- 
rially changed  on  another  trial  of  the  cause.  Therefore, 
we  pass  them  now,  without  decision. 

The  alleged  error  of  the  court,  in  overruling  the  ap- 
pellant's motion  to  strike  out  parts  of  the  paragraphs  of 
answer,  is  not  an  available  error,  even  if  it  exists,  for  the 
reversal  of  the  judgment  below.  The  overruling  of  such 
a  motion,  if  erroneous,  would  merely  leave  surplusage 
in  the  record;  and,  as  a  rule,  surplusage  is  harmless 
and  can  work  no  injury  to  the  complaining  or  moving 
party.  Mire^  v.  Alley^  51  Ind.  507  ;  House  v.  McKinneyy 
54  Ind.  240 ;  The  City  of  CrawfordsoUle  v.  Brundage^  57 
Ind.  262. 

In  conclusion,  we  may  remark,  that  after  this  cause 
was  appealed  to  this  court,  and  after  the  record,  with 
the  assignment  of  errors  thereon,  had  been  filed,  but 
before  the  submission  of  the  cause,  the  death  of  the 
appellant  was  suggested  to  this  court,  and  William  A. 
Breckingham,  administrator  of  the  estate  of  said  Jeflfer- 
son  T.  Doss,  deceased,  was  substituted  as  appellant, 
and  in  his  name  the  case  was  afterward  submitted  for 
decision. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrers to  the  second,  fifth  and  sixth  paragraphs  of  an- 
swer, and  for  further  proceedings  in  accordance  with  this 
opinion. 

Petition  for  a  rehearing  overruled. 
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Lge  et  al.  v.  Davis  st  al. 

VAXtWBAVLTB.-^CkmiriLct  by  Retiring  Partner  to  Pay  or  Secure  Am  l^ropoT' 
Hon  of  Looses, — Complaint — Indemnity, —  Uncertainty » — Demurrer,— Con- 
eider ation. — Tender, — L.,  as  principal,  and  others,  as  sureties,  executed  to 
D.,  M.  and  D.  an  instrument,  providing  that  they,  said  principal  and  sure- 
ties, "  in  consideration  of  an  afi^reement  *  executed  to  the  said  L.  by  D., 
M.  and  D.,  *  agree  and  guarantee  to  hold  said  D.,  M.  and  D.  harmless  and 
indemnified  against  all  losses  and  claims  which  may  come  agaias^  the 
firms  of  D.,  M.  &  Go.  and  D ,  L.  &  Co ,  for  *  one-fourth  of  all  losses  sos- 
tained  by  said  firms  up  to  this  date,  and  *  for  one-fourth  *  of  all  losses'' 
that  might  be  sustained  by  them  in  the  disposaKof  certain  property  then 
in  their  hands,  the  said  L.  thereby  retiring  from  said  firms.  It  was  also 
agreed  therein  that  said  L.  should  give  to  said  D.,  M.  and  D.,  '*  valid  security 
for  the  payment  of"  such  one-fourth  of  said  loss,  when  the  instniment 
should  be  surrendered  to  him.  In  an  action  thereon  by  D.,  M.  and  D, 
against  L.  and  his  sureties,  the  complaint  alleged  the  ascertainment  and 
payment  of  such  losses  by  the  plaintiffs,  and  L.'s  failure,  on  demand,  to 
either  repay  or  secure  thorn. 

Held,  on  demurrer,  that  it  sufilciently  appears  from  the  instrument  in  suit, 
that  the  plaintiffs  were  members  of  said  firms. 

Held,  also,  that  the  instrument  was  executed,  prima  faeie^  upon  a  sufficient 

consideration. 

Held,  also,  that  uncertainty  can  be  reached  by  motion,  and  not  by  demurrer. 

Heldy  also,  that  the  instrument  was  a  contract  for  repayment  of  L's  share 
of  said  losses,  and  not  merely  an  indemnity. 

Held,  also,  that  it  was  not  necessary  that  the  complaint  should  allege  a  tender 
to  L  of  the  instrument  in  suit,  upon  demanding  that  he  give  the  security 
agreed. 

Same  — Co-Partner, —Sermcee  of,  not  Ordinarily  a  Debt  from  a  Partnership. 
— Eviden€e.''Set-Off'."Ordin&T\\}\  the  law  implies  no  obligation  upon  a  part* 
nership  to  pay  a  member  thereof  for  his  services  as  such  ;  hut  the  circum- 
stances may  imply  an  agreement,  or  there  may  be  an  express  contru;t  to 
pay  him  therefor. 

Practick. — Discretion  of  (hurt,  as  to  Filing  Additional  Answer. — Under 
section  99,2  B.  8. 1876,  p.  82.  it  is  within  the  discretion  of  the  circuit 
court  to  refuse  leave  to  file  an  additional  answer,  when  the  cause  is  called 
for  trial. 

From  the  Montgomery  Circuit  Court. 

J,  M.  Thompson  and  W.  H.  Thompson^  for  appellants. 
J/.  jD.    WhUcy  P.  S.  Kennedy  and    W.  71  Bnishj  for  ap- 
pellees. 
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WoRDBN,  J. — Complaint  by  Jacob  Davis,  Isaac  Davis 
and  Mahiou  D.  Manson,  against  John  Lee,  Robert  F.  Beck 
and  Thomas  J.  West,  alleging  that  the  defendants  entered 
into  the  following  agreement  with  the  plaintiffs,  in  writing, 
viz,: 

"  This  agreement,  entered  into  this  24th  day  of  February, 
1866,  witnesseth,  that  we,.  John  Lee,  principal,  and  R.  F. 
Beck  and  Thomas  J.  West,  security,  do  hereby,  for  and  in 
consideration  of  an  agreement  this  day  executed  to  the  said 
John  Lee,  by  Jacob  Davis,  Mahlon  D.  Manson  and  Isaac 
Davis,  principals,  and  John  L.  Davis,  security,  agree  and 
iTuarantee  to  hold  the  said  Jacob  Davis,  M.  D.  Manson  and 
Isaac  Davis  harmless  and  indemnified  against  all  losses  and 
claims  which  may  come  against  the  firms  of  Davis,  Man- 
son  &  Co.,  and  Davis,  Lee  &  Co.,  for  and  on  account  of  one- 
fourth  part  of  all  losses  sustained  by  said  firms  up  to  this 
date,  and  for  and  on  account  of  one-fourth  part  of  all  losses 
which  may  be  sustained  by  the  said  firms  in  the  disposal 
of  the  stuff  now  on  hand  and  in  the  possession  of  said  firms, 
and  in  the  final  settlenient  of  all  matters  connected  with 
said  firms  up  to  this  date ;  and  the  said  John  Lee  retires 
from  said  firms  this  day.  In  witness  whereof  we  have 
hereunto  set  our  hands,  this  24th  day  of  February,  1866. 
It  is  further  agreed,  that,  as  soon  as  the  exact  amount  of 
the  losses  of  said  firms  can  be  ascertained,  the  said  John 
Lee  is  to  give  to  the  said  Jacob  Davis,  Isaac  Davis  and 
Mahlon  D.  Manson  good  and  valid  security  for  the  pay- 
ment of  one-fourth  of  said  exact  losses ;  upon  the  execution 
of  which  last  mentioned  security,  this  agreement  shall  be 
given  up  to  the  said  John  Lee  and  cancelled." 

This  agreement  was  duly  executed  by  John  Lee,  Robert 
F.  Beck  and  Thomas  J.  West. 

The  complaint  further  alleges,  that,  "long  before  the 
commencement  of  this  suit,  all  the  losses  and  claims  which 
came  against  the  firms  of  Davis,  Manson  &  Co.,  and  Davis, 
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Lee  &  Co.,  for  and  on  account  of  the  losses  sustained  bj  said 
firms  up  to  said  February  24th,  1866 ;  and,  also,  all  the  losses 
which  were  sustained  by  said  firms  in  the  disposal  of  the 
stuff  on  hand  and  in  the  possession  of  said  firms  on.said 
February  24th,  1866,  have  been  fully  and  exactly  ascer- 
tained, and  amount  to  J8,916  ■y'^^^,and  which  plaintiffs  have 
paid ;  all  of  which  more  fully  appears  by  a  bill  of  particu- 
lars filed  herewith,  marked  'A,'  and  made  a  part  hereof, 
except  the  interest  on  said  bill  is  calculated  at  10  per  cent, 
but  should  be  at  six  per  cent. 

"  After  said  losses  were  ascertained,  [the  defendant  Lee?] 
was  often  requested  to  make  a  settlement  of  said  losses, 
according  to  the  terras  of  said  agreement,  and  give  to  said 
[plaintiffs?]  good  and  valid  security  for  the  payment  of 
one-fourth  part  of  said  ascertained  losses ;  but  that  said 
Lee  has  wholly  failed  and  refused  to  make  said  settlement 
or  give  said  security ;  that  the  one-fourth  part  of  all  the 
losses  of  said  firms  up  to  said  February  24th,  1866,  and 
the  loss  upon  the  stuff  then  on  hand  and  in  the  possession 
of  said  firms  (which  stuff  was,  subsequent  to  said  agree- 
ment, sold  and  disposed  of),  deducting  certain  credits  to 
which  said  Lee  is  entitled,  amounts  in  all  to  the  sum  of 
$2,229  tVo»  which  said  plaintiffs  have  had  to  pay.  Where- 
fore," etc. 

Demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
overruled,  and  exception.  Issue,  trial  by  jury,  verdict  and 
judgment  for  the .  plaintiffs,  a  new  trial  being  refused. 

Errors  are  assigned,  questioning  the  sufficiency  of  the 
complaint,  and  the  correctness  of  the  rulings  of  the  court 
in  refusing  leave  to  file  an  additional  paragraph  of  answer, 
and  in  overruling  the  motion  for  a  new  trial.  We  pro- 
ceed to  consider  the  objeotions  urged  to  the  complaint 

It  is  objected  that  the  complaint  was  bad  in  not  aver- 
ring that  the  plaintiflfe  were  members  of  the  firms  of  Davis, 
Mauson   &   Co.,  and  Davis,  Lee  &  Co.,  whereby  it  might 
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appear  that  they  were  liable  to  bear  the  losses  and  pay 
the  debts  of  those  firms.  That  the  plaintifts  were  mem- 
bers of  those  firms,  is,  we  think,  fairly  implied  from  the 
contract  set  out  and  made  a  part  of  the  complaint.  Lee 
retired  from  the  firms  at  the  date  of  the  contract,  and  the 
purpose  of  the  agreement  was,  as  it  seems  to  us,  to  bind 
him,  with  surety,  to  pay  to  the  plaintifis,  as  continuing 
members  of  the  firms,  his  share  of  the  losses  of  those  firms 
up  to  that  time.  Prudence  might  have  required  an  allega- 
tion in  the  complaint,  that  the  plaintiffs  were  members  of 
those  firms ;  but,  as  this  is  implied  in  the  contract  which 
is  a  part  of  the  complaint,  we  think  the  objection  is  not 
reached  by  demurrer.  If  there  was  any  uncertainty  in 
this  respect  that  ought  to  have  been  removed,  it  could 
have  been  reached  by  motion. 

It  is  also  urged,  in  connection  with  this  point,  that  the 
contract  sued  upon  is  one  of  indemnity  merely ;  and  that 
the  complaint  ought  to  have  shown  more  clearly  how  the 
plaintiffs  have  been  damnified  by  the  debts  or  losses  of 
those  firms ;  that  it  is  not  sufllcient  to  say  of  the  amount 
claimed,  "  which  the  plaintiffs  have  had  to  pay."  We, 
however,  do  not  regard  the  contract  as  one  of  indemnity 
merely.  The  conclusion  of  the  contract  provides,  that,  as  soon 
as  the  amount  of  the  losses  can  be  ascertained,  Lee  is  to 
give  the  plaintiffs  security  for  the  payment  of  one-fourth 
thereof.  This  means,  of  course,  that  Lee  was  to  eventu- 
ally pay  to  the  plaintiffs  one-fourth  of 'the  amount  of  the 
losses. 

It  is  ialso  urged,  that,  so  far  as  appears,  the  agreement 
sued  upon  was  without  consideration,  inasmuch  as  it  does 
not  appear  that  the  agreement  to  John  Lee,  which  was  the 
consideration  for  the  agreement  in  suit,  was  ever  delivered 
to  him.  But  the  contract  in  suit  recites  that  the  agree- 
ment was  executed  to  John  Lee.  This  implies  that  it  was 
delivered  to  him.    The  execution  of  the  agreement  to 
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John  Lee  coDstituted,  prima  facie^  a  good  consideratiou  for 
the  execution  of  the  agreement  in  suit.  Nor  was  it  ceces- 
sary  to  set  out  a  copy  of  the  agreement  executed  to  John 
Lee,  as  it  constituted,  so  far  as  we  can  see,  no  part  of  the 
contract  in  suit. 

It  is  also  urged  that  the  plaintiff's  cannot  maintaiu  this 
action  without  having  tendered  to  John  Lee  the  surrender 
of  the  contract  sued  upon,  upon  his  furnishing  the  security 
stipulated  for  by  the  contract  for  the  payment  of  one- 
fOurth  of  the  losses  of  the  firms.  We  are  not  aware  of 
any  authority  that  makes  such  tender  necessary.  We  are 
of  the  opinion  that  the  objections  urged  to  the  complaint 
are  not  well  taken. 

It  appears,  by  a  bill  of  exceptions,  that  after  the  issues 
had  been  closed,  and  upon  the  calling  of  the  cause  for 
trial,  on  the  day  on  which  it  was  set  down  for  trial  bj  the 
previous  oi'der  of  the  court,  the  defendants  asked  leave  to 
file  an  additional  paragraph  of  answer ;  but  leave  was 
refused  and  exception  taken.  This  was  clearly  in  the  dis- 
cretion of  the  court ;  and  we  see  no  abuse  of  that  discre- 
tion.    Code,  sec.  99. 

In  reference  to  the  motion  for  a  new  trial,  it  is  urged 
that  the  court  erred  in  permitting  the  plaintifi*s  to  prove 
that  they  and  John  Lee  composed  the  firms  of  Davis, 
Manson  &  Co.,  and  Davis,  Lee  &  Co.  This,  as  we  have 
seen,  is  implied  in  the  contract  sued  upon,  and  no  harm 
resulted  to  the  defendants  in  allowing  the  plaintiff's  to 
prove  the  fact. 

On  the  trial,  the  defendants  oflfered  to  prove  "  that  the 
defendant  John  Lee  had  performed  labor  for  the  afore- 
said firms  of  Davis,  Manson  &  Co.,  and  Davis,  Lee  &  Co., 
of  the  value  of  two  thousand  dollars,  about  the  business 
of  said  firms,  and,  by  way  of  expenses  in  travelling  upon 
the  business  of  said  firms,  paid  out  the  further  sum  of  one 
thousand   dollars,   which   had   not  been   repaid    by  said 
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firms.  This  evidence  was  rejected,  and  exceptions  taken." 
With  regard  to  the  money  paid  out  for  travelling 
expenses,  we  find  no  pleading  in  the  record  sufficient  to 
justify  the  admission  of  the  evidence;  there  was,  there- 
fore, no  error  in  rejecting  it. 

The  law,  we  think,  does  not  ordinarily  imply  an  agree- 
ment on  the  part  of  a  firm  to  pay  a  member  thereof  for 
work  and  labor  performed  by  him  in  the  business  of  the 
firm.  There  may  be  circumstances  from  which  the  law 
would  imply  such  agreement ;  or  such  agreement  might 
be  express.  But  no  express  agreement  was  offered,  nor 
were  any  circumstances  offered,  from  which  an  agreement 
to  pay  for  the  work  and  labor  might  be  implied  ;  hence 
we  can  not  say,  that  any  error  was  committed  in  rejecting' 
the  evidence. 

The  judgment  below  is  affirmed,  with  costs. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  reheariner  overruled  at  Hay  term,  1880. 


The  Board  op  Commissionbrs  of  Lawrbncb  County  bt  al. 

V.  Hall  et  al. 

CoaPOBATiON . — Legal  Existence  of. — Information. — Qmo  Warranto. — A  pro- 
ceeding by  an  information  in  the  nature  of  a  quo  warranto  is  authorized 
by  clause  8,  section  749,  2  R.  S.  1876,  p.  298,  •*  Where  any  association  or 
number  of  persons  shall  act  within  this  State  as  a  corporation,  without 
being  legally  incorporated.'* 

70    469 

Bailkoad. — Appropriation  by  Thwnskip. — Jurisdiction  of  County  Commit'         140   347| 
sioners  on  the  Filing  of  a   Petition, — Organization  of  Company. — ^Where 
a  sufficient  petition  for  an  appropriation  by  a  township,  to  aid  in  the  con- 
struction of  a  railroad,  has  been  duly  filed  before  the  proper  board  of 

county  commissioners,  under  the  act  of  May  12th,  1869, 1  R.  S.  1876,  p. 

736,  the  filing  of  the  petition  calls  into  exercise  the  jurisdiction  of  the         155  f^i 
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board,  and  authorizes  that  body  to  determine  every  fact  necessary  to 
the  granting  of  the  prayer  of  the  petition,  including  the  question  as  to 
whether  or  not  the  railroad  company  sought  to  be  aided  has  been  duly 
organized  under  the  laws  of  this  State. 

SA&iS. — Judgment  of  Board  on  Petition  can  not  be  GoUaierally  Attacked,'- 
Injunction, — Tax. — An  order  by  the  board  of  commissioners,  in  such  pro- 
ceeding, that  the  prayer  of  the  petition  be  granted,  is,  in  effect,  a  decision 
or  judgment  in  the  affirmative  as  to  all  the  material  questions  alleged  in 
and  presented  by  the  petition,  including  the  due  organization  of  such  com- 
pany, and  its  right  to  receive  such  aid ;  and  such  decision  can  not  be 
attacked  collaterally  in  an  action  by  a  taxpayer  to  enjoin  the  collection 
of  a  tax  levied  to  make  such  appropriation. 

Same. — Remedy, — Appeal, — The  remedy,  against  such  decision,  is  by  an 
appeal  therefrom. 

SuPBKMS  Ck>\raT»'— Rehearing, — Motion  io  Diamiae  Appeal, — Failure  to  Brief. 
— A  rehearing  will  not  be  granted  to  an  appellee,  (who,  though  appearing 
to  the  appeal,  has  failed  to  file  a  brief  or  make  an  argument,)  to  allow 
him,  for  the  first  time,  to  move  to  dismiss  the  appeal,  or  present  reasons 
for  affirming  the  judgment. 

From  the  Lawrence  Circuit  Court. 

-fl  Wilson  and  M.  T.  DunUj  for  appellants. 
G.   W.  Friedley,  E.  D.  Pearson,,  N,  Crooke^  O.  Putnam^ 
J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellees. 

WoRDEN,  J. — This  was  a  complaint  by  the  appellees, 
who  were  taxpayers  of  Shawswick  township,  Lawrence 
county,  Indiana,  against  the  appellants,  among  whom  were 
the  auditor  and.  treasurer  of  the  county,  to  enjoin  the  col- 
lection of  a  certain  tax  upon  the  property  in  the  township, 
duly  petitioned  for  and  assessed  to  aid  in  the  construction 
of  the  Bedford,  Springville,  Owensburgh  &  Bloomfield 
Railroad,  passing  into  that  township.  The  complaint  is 
voluminous,  containing  four  paragraphs,  and  sets  up 
various  grounds  on  which  the  injunction  was  asked. 

A  demurrer  was  filed  to  the  complaint,  and,  pending  the 
decision  on  the  demurrer,  the  court,  on  the  application  of 
the  plaintiffs,  granted  a  temporary  injunction  until  the 
final  trial  of  the  cause  or  the  further  order  of  the  court, 
enjoining  the  collection  of  the  tax. 
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Prom  the  order  granting  the  injunction,  the  defendants 
appeal. 

Under  the  circumstances  of  the  case  as  they  are  presented 
to  us,  we  deem  it  unnecessary  to  examine  the  entire  com- 
plaint with  a  view  to  determine  whether  it  states  any 
ground  for  the  injunction.  We  have  before  us  an  elabo- 
rate and  well  prepared  opinion  of  the  court  below,  contain- 
ed in  the  brief  of  counsel  for  the  appellants,  in  which  it 
appears  that  the  complaint  was  held  to  be  good,  because  it 
appeared  therefrom  that  the  railroad  company  was  not  a 
legally  organized  corporation.  In  order  to  present  the 
view  of  the  court  below,  as  to  the  ground  upon  which  the 
complaint  was  thought  to  be  sufficient,  we  make  the  fol- 
lowing extract  from  the  opinion : 

"  The  complaint,  so  far  as  it  was  held  good  after  the 
former  argument  upon  the  demurrer  thereto,  is,  in  sub- 
stance, as  follows : 

"  The  articles  of  association  of  the  railroad  cDmpany  do 
not  contain  the  places  of  residence  of  the  subscribers 
thereto ; 

"  The  places  of  residence  of  a  portion  of  the  subscribers 
to  the  articles  of  association  are  not  contained  therein,  and, 
omitting  these,  there  is  not  a  subscription  of  $1,000  per 
mile  for  each  mile  of  the  road ; 

"  That  there  was  not  a  subscription  of  $1,000  per  mile  to 
the  articles  of  a^^sociation,  when  the  same  were  filed  in  the 
office  of  the  Secretary  of  State ; 

'*  The  names  of  some  of  the  persons  who  appear  as  sub- 
scribers to  the  articles  of  association  are  forgeries,  and 
there  is  not  a  subscription  of  $1,000  per  mile,  without  these ; 

"  Neither  the  original  nor  copies  of  the  articles  of  asso- 
ciation were  tiled  in  the  office  of  the  Secretary  of  State ; 

"The  assessment  petitioned  for,  voted  and  made,  is  in 
excess  of  two  per  cent,  on  the  property  of  the  township. 

"  The  objections  are  : 
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''  Ist.  The  allegations  of  the  complaint  do  not  show 
that  there  is  not  a  legally  organized  corporation  ; 

"2d.  The  complaint  shows  that  the  plaintiffs  are 
estopped  to  deny  the  legal  existence  of  the  organi- 
zation. 

"If  there  are  not  such  facts  stated  in  the  complaint 
as  to  show  that  there  is  not  a  legal  corporation,  the  tax  is 
legal,  unless  the  levy  exceeds  two  per  cent,  of  the  valua- 
tion of  the  property  of  the  township  for  the  proper  year. 
This  question  has  not  been  discussed,  and  will  not,  there- 
fore, be  considered.  See  The  ColumbuSj  etc.^  B.  W. 
Co.  V.  T^ie  Boards  etc.y  65  Ind.  427.  This  question  aside, 
the  tax  is  legal  and  the  complaint  bad,  if  there  is 
a  corporation  legally  organized;  but,  if  there  is  no 
legal  corporation,  the  taxis  illegal  and  the  complaint  good 
unless  such  facts  appear  on  its  face  as  show  that  the  plaintiffe 
are  estopped  from  showing  that  there  is  no  legal  or- 
ganization." 

The  opinion  then  proceeds  to  hold  that  the  company 
was  not  legally  incorporated. 

The  exhibits  to  the  complaint  show  on  their  face  a 
regular  organization  of  the  railroad  company,  with  arti- 
cles of  association  filed  in  the  office  of  the  Secretary  of 
State ;  and  that  the  proceedings  in  reference  to  the  levy 
of  the   tax    were,   so  far  as  we   have  observed,  regular. 

The  counsel  for  the  appellants  make  two  points,  viz.: 

First.  *'  That  any  alleged  or  supposed  irregularities  or 
detects  in  the  organization  of  the  railroad  company  can 
not  be  pointed  out  and  made  available  in  this  case,  be- 
cause that  would  be  to  allow  a  collateral  attack  upon  the 
existence  of  the  corporation.''  And,  upon  this  point,  they 
cite  the  cases  of  The  Brookville^  etc,^  Turnpike  Co.  v.  Mc- 
Carty,  8  Ind.  392;  The  Aurora,  etc.,  R.  B.  Co.  v.  The 
City  of  Lawre.ncebargh,  5()  Ind.  80. 

Second.     ''That  a  petition  having  been  filed  before  the 
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board,  averring  the  legal  organization  of  tbe  railroad 
company,  that  fact — the  existence  of  such  a  legally  organ- 
ized railroad  company — became  and  was  a  jurisdictional 
fact  which  the  board  was  compelled  to  determine ;  and 
having  deterlnined  it,  as  they  must  have  done,  in  the 
affirmative,  it  can  not  now  be  enquired  into  collater- 
ally." To  this  point  they  cite  the  following  authorities  : 
The  EvansvUle,  etc.y  R.  R.  Company  v.  The  City  of  Eoans- 
vitle,  15  Ind.  395  ;  The  Pendleton  and  Eden  Turnpike  Com- 
pany V.  Barnard^  40  Ind.  146 ;  The  Board  of  Comm'rs  of 
Clay  County  v.  Markle^  46  Ind.  96 ;  Markle  v.  The  Board 
of  CommWs  of  Clay  County^  55  Ind.  185. 

Without  passing  upon  the  first  point  made  by  counsel 
for  the  appellants,  we  cite  the  following  additional  author- 
ities as  having  some  bearing  upon  it :  Duke  v.  The  Cahawba 
Nav.  Company^  16  Ala.  872;  The  President^  etc.j  of  the 
Centre^  etc.^  Turnpike  Road  Company  v,  ATConaby,  16  S.  k  R. 
140 ;  Doyle  v.  The  Peerless  Petroleum  Company ,  44  Barb. 
239  ;  The  State  v.  Carr,  5  N.  H.  367-371 ;  J^aton  v.  Aspinwall, 
19  N.  Y.  119 ;  The  Buffalo,  etc,  R.  R.  Co.  v.  Cary,  26  K 
Y.  75 ;  McFarlan  v.  The  Triton  Ins.  Company,  4  Den. 
392.  It  may  be  remarked,  in  connection  with  this  point, 
that  our  statute  has  made  ample  provision  for  proceeding 
by  information  in  the  nature  of  a  quo  warranto,  "  Where 
any  association  or  number  of  persons  shall  act  within  this 
State  as  a  corporation,  without  being  legally  incorporated." 
2  R.  S.  1876,  p.  298. 

We  come  now  to  the  second  point  made  by  counsel  for 
the  appellants,  on  which  we  decide  the  case. 

The  first  section  of  the  act  to  authorize  aid  to  the  con- 
struction of  railroads,  etc.,  1  R.  S.  1876,  p.  736,  provides, 
that,  "  whenever  a  petition  shall  be  presented  to  the  board 
of  commissioners  of  any  county  in  this  State,  at  any  regu- 
lar or  special  session  thereof,  signed  by  twenty-five  free- 
holders of   any   township   of  such   county,   asking  such 
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township  to  make  an  appropriation  of  money  to  aid  a 
railroad  company,  named  in  such  petition,  and  then  duly 
organized  under  the  laws  of  this  State,  in  constructing  a 
railroad  in  or  through  such  township,  by  taking  stock  in 
or  donating  money  to  such  company  to  an  amount  speci- 
fied in  such  petition,  not  •xceeding,  however,  two  per 
centum  upon  the  amount  of  the  taxable  property 
of  such  township  on  the  tax  duplicate  of  the  county 
delivered  to  the  treasurer  of  the  county  for  the 
preceding  year,  it  shall  be  the  duty  of  such  board  of 
commissioners,  after  being  satisfied  that  such  petition  has 
been  properly  signed  by  the  requisite  number  of  free- 
holder of  such  township  as  aforesaid,  to  cause  the  same 
to  be  entered  at  full  length  upon  their  records." 

Subsequent  sections  provide  for  taking  the  petition 
under  advisement;  ordering  a  vote  to  be  taken  on  the 
subject ;  and,  the  vote  resulting  fiavorably,  granting  the 
prayer  of  the  petition. 

Now,  it  is  manifest  that,  on  the  filing  of  a  petition  tor 
such  aid,  one  of  the  questions  to  be  met  and  decided  by 
the  board  is,  whether  the  railroad  company,  in  whose  favor 
the  aid  is  asked,  is  then  duly  organized  under  the  laws  of 
this  State ;  for,  unless  such  be  the  case,  the  board  is  not 
authorized  to  make  the  order  granting  the  prayer  of  the 
petition. 

The  filing  of  the  petition  calls  into  exercise  the  jurisdic- 
tion of  the  board,  and  authorizes  that  body  to  determine, 
not  only  whether  the  petition  is  properly  signed  by  the 
requisite  number  of  freeholders  of  the  township,  but  every 
other  fact  necessary  to  the  granting  of  the  prayer  of  the 
petition,  including  the  due  organization,  under  the  laws  of 
this  State,  of  the  company  in  whose  favor  aid  is  asked. 

By  making  the  order  granting  the  prayer  of  the  peti- 
tion, the  board  must  be  taken  to  have  decided  that  the 
company  was  such  an  one  as  was,  under  the  statute,  entitled 


MAY  TERM,  1880.  475 

The  Board  ot  Commissioners  of  Lawience  County  et  aL  v.  Hall  et  al. 

to  aid ;  and  if,  in  this  respect,  it  has  coQimitted  an  error, 
the  decision  is,  nevertheless,  binding  and  conclusive,  unless 
appealed  from,  and  can  not  be  attacked  collaterally,  as  bv^ 
injunction  upon  the  collection  of  the  tax.  These  princi- 
ples are  well  established  by  the  authorities  above  cited  upon 
the  point,-  and  by  nunaerou*  others.  See  Snelson  v.  The 
State,  16  Ind.  29;  Dequindre  v.  WillianiSy  31   Ind.  444. 

Nor  is  there  any  hardship  in  this  view  of  the  question, 
as  the  taxpayer  who  has  an  interest  in  the  matter  decided, 
and  is  aggrieved  by  the  decision,  may  appeal  therefrom, 
and  thus  contest  the  question  as  to  the  due  organization  of 
the  corporation.  1  R.  S.  1876,  p.  357,  sec.  31.  See  Alex- 
under  v.  The  MeCordsmlle,  etc.^  Gravel  Road  Co.,  44  Ind. 
436,  and  cases  there  cited. 

For  these  reasons  we  think  the  court  below  erred  in 
granting  a  temporary  injunction. 

The  order  below  granting  the  injunction  is  reversed, 
with  costs,  and  the  cause  remanded,  for  further  proceed- 
ings in  accordance  with  this  opinion. 

On  petition  for  a  rehearing. 

HowK,  J. — The  record  of  this  cause,  and  the  appellants* 
assignment  of  errors  endorsed  thereon,  were  filed  in  the 
office  of  the  clerk  of  this  court  on  the  16th  day  of  May, 
1878.  On  the  29th  day  of  May,  1878,  the  call-day  of  the 
May  term  of  this  court,  of  that  year,  the  parties  appeared, 
and  by  agreement,  in  open  court,  submitted  the  case  for 
decision.  Briefs  were  filed  by  the  appellants,  in  compliance 
with  the  rules  of  the  court;  and  on  the  12th  day  of  March, 
1880,  the  cause  was  distributed  in  its  order  for  decision ; 
and  afterward,  on  the  18th  day  of  October,  1880,  the  opin- 
ion and  judgment  of  this  court  were  pronounced  and  ren- 
dered, reversing  the  judgment  of  the  circuit  court. 

It  will  be  seen  from  the  foregoing  statement,  that  this 
action  was  pending  in  this  court,  on  appeal,  for  two  years 
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and  five  months  before  it  was  decided ;  duriner  all  which 
time  the  appellees  and  their  counsel,  with  a  full  knowledge 
of  the  pendency  of  the  appeal  and  of  the  character  and 
importance  of  the  questions  involved,  failed  to  furnish  this 
court  with  any  brief  or  argument  in  support  of  the  decision 
of  the  circuit  court.  They  failed  even  to  inform  us  of  the 
grounds  on  which  the  court  had  decided  the  case  in  their 
favor,  and  to  furnish  us  with  a  citation  of  the  authorities, 
if  any,  upon  which  the  court  had  based  its  decision. 

On  the  16th  day  of  December,  1880,  fifty-nine  days  after 
the  determination  of  this  cause  by  this  court,  the  appellees 
filed  a  petition  for  a  rehearing,  and  for  the  firet  time  they 
have  furnished  us  with  a  brief,  in  which  they  have  elabo- 
rately discussed  certain  matters  and  questions  which  they 
claim  that  this  court  overlooked  in  the  opinion  heretofore 
filed  in  this  cause.  They  ask  a  rehearing,  as  we  under- 
stand their  petition,  upon  two  grounds: 

1.  That  they  may  move  to  dismiss  the  appeal  for  the 
reason  that  the  appellants  were  not  parties  in  interest,  or 
parties  properly  or  actually  in  the  record;  and, 

2.  That  they  may  present  certain  mattere  and  things 
which,  they  claini,  were  overlooked,  and  to  obtain  the 
decision  of  certain  points  which  were  not  considered  in  the 
opinion  of  the  court. 

It  seems  to  us,  however,  that  the  appellees  can  not  be 
heard  to  ask  a  rehearing  upon  either  of  those  grounds. 
It  can  hardly  be  expected,  that  this  court  would  grant  a 
rehearing  for  the  purpose  of  enabling  the  appellees  to 
move  for  the  dismissal  of  the  appeal.  This  court  has  often 
decided,  that  a  rehearing  would  not  be  granted  to  enable 
parties  to  amend  the  record.  Warmer  v.  CampbeU,  39  Ind. 
409;  Cole  v.  Allen,  51  Ind.  122.  The  reason  for  the  rule  is 
obvious,  and  it  applies  with  equal  force  to  the  motion  un- 
der consideration.  The  court  can  not  grant  a  rehearing, 
to  enable  parties  to  make  a  motion,  or  application  of  any 
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kind,  which  ought  to  have  been  made  and  determined 
before  the  final  decision  of  the  cause.  If  rehearings  were 
granted  for  such  purposes,  it  would  be  difficult  to  arrive 
at  the  final  decision  of  causes. 

In  regard  to  the  second  ground  on  which  the  appellees 
ask  a  rehearing  of  this  case,  this  court  has  repeatedly 
decided,  and  we  think  correctly  so,  that  parties  can  not,  as 
a  rule,  be  permitted  to  present  a  (question  for  the  first  time 
on  a  petition  for  a  rehearing.  Yater  v.  Mullen^  24  Ind. 
277  ;  Heavenridge  v.  Mondy,  34  Ind.  28 ;  Brooks  v.  Harris^ 
42  Ind.  177 ;  Graeter  v.  Williams,  55  Ind.  461 ;  and  Rikhoff 
V.  Brown'Sy  etc.,  S.  M.  Co.,  68  Ind.  388.  A  fortiori,  as  it 
seems  to  us,  it  must  be  decided,  that  parties  who  fail  to 
present  any  question  for  decision,  or  to  file  any  brief  or 
make  any  argument,  on  the  original  submission  and  hear- 
ing of  the  cause,  can  not  be  permitted  to  present  questions 
for  the  first  time,  in  this  court,  on  a  petition  for  a  rehear- 
ing. Parties  and  attorneys,  who  have  gained  decisions 
in  their  favor  in  the  trial  court,  ought  not  to  compel  this 
court  to  grope  in  the  dark,  as  it  were,  for  the  grounds  of 
those  decisions  and  the  authorities  on  which  they  rest, 
when,  in  most  cases,  they  could  so  easily  furnish  us  with 
the  requisite  information. 

In  the  case  at  bar,  we  are  content  with  the  point  in  judg- 
ment, in  the  opinion  pronounced  by  Wordbn,  J.,  on  behalf 
of  this  court.  The  judgment  of  the  circuit  court  was  there- 
by reversed,  and  the  cause  remanded  for  a  further  hearing; 
and  upon  such  hearing  the  parties  can,  by  amended  plead- 
ings and  otherwise,  get  the  decision  of  the  court  on  the 
most,  if  not  all,  of  the  questions  which  the  appellees  have 
presented  to  this  court,  for  the  first  time,  in  their  petition 
for  a  rehearing. 

The  appellees'  petition  is  overruled. 

Original  opinion  filed  at  May  term,  18S0. 

Opinion  on  petition  for  a  rehearing  filed  at  November  term,  1880. 
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The  Cleveland,  Columbus,  Cincinnati  and  Indianapolis 
R.  W.  Co.  V.  BowEN,  Administrator. 

Practice. — Special  Interrogatories, — Supreme  Court — Under  section  888, 
2  R  S.  1876,  p.  171,  a  jury  can  only  be  required  to  answer  special  inter- 
rogatories conditionally  upon  their  finding  a  general  verdict,  and  then 
only  when  so  instructed  by  the  court,  upon  the  request  of  one  or  both  of 
the  parties.  The  submission  of  interrogatories  to  the  jury  is  a  judicial  set, 
and  the  record  ought  in  some  way  to  show  affirmatiyely  that  the  intern^- 
atorios  were  submitted  to  the  jury  in  the  manner  and  under  the  circum- 
stances contemplated  by  the  statute,  before  any  question  can  be  made 
upon  such  interrogatories  in  the  Supreme  Court. 

From  the  Madison  Circuit  Court, 

A.  C.  Harris^  for  appellant. 
H.  W.  Harrington^  for  appellee. 

NiBLACK,  C.  J. — This  was  a  suit  by  Cornelius  Bowen, 
administrator  of  the  estate  of  Edward  Bowen,  deceased, 
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against  the  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company,  for  causing  the  death  of  the  said 
Edward  Bo  wen. 

The  complaint  charged  that  the  decedent  was  acting  as 
a  brakeman  on  one  of  the  defendant's  trains,  and  that,  by 
reason  of  the  negligent  and  improper  construction  of  a 
culvert,  a  portion  of  the  defendant's  road-bed  was  washed 
out,  making  a  large  gap  into  which  the  train  was  precipi- 
tated, thereby  killing  him,  the  decedent,  while  on  duty  as 
such  brakeman. 

A 'jury  to  which  the  cause  was  submitted  returned  a 
general  verdict  for  the  plaintiff,  assessing  his  damages  at 
five  hundred  dollars,  with  answers  to  thirty-two  special 
interrogatories  propounded  to  them  by  the  defendant. 
The  defendant  moved  for  judgment  in  its  favor,  upon  the 
answers  to  the  special  interrogatories,  notwithstanding  the 
general  verdict,  but  the  court  overruled  that  motion  and 
rendered  judgment  in  favor  of  the  plaintiff,  upon  the  gen- 
eral verdict. 

The  only  error  assigned  is  upon  the  overruling  of  the 
appellant's  motion  for  judgment  in  its  favor,  as  above 
stated. 

The  appellee  insists  that  the  special  interrogatories  and 
answers  thereto,  relied  on  by  the  appellant,  are  not  prop- 
erly in  the  record,  and  that  hence  no  question  can  arise 
upon  them  in  this  court. 

After  copying  the  general  verdict  returned  by  the  jury, 
the  record  continues : 

"And  said  jury  also  return  into  open  court  their  answers 
to  the  interrogatories  propounded  by  the  defendant  herein, 
in  these  words :"  Then  follow  the  interrogatories,  with  the 
answers  thereto,  in  their  proper  order  according  to  their 
respective  numbers. 

The  statute  in  relation  to  verdicts  of  juries,  and  provid- 
ing for  the  submission  to  them  of  what  are  usually  denom- 
inated special  interrogatories,  is  as  follows : 
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"  In  all  actions  the  jury,  unless  otherwise  directed  by 
the  court,  may  in  their  discretion  render  a  general  or 
special  verdict;  but  the  court  shall,  at  the  request  of  either 
party,  direct  them  to  give  a  special  verdict  in  writiug 
upon  all  or  any  of  the  ifesues ;  and  in  all  cases,  when  re- 
quested by  either  party,  shall  instruct  them,  if  they  render 
a  general  verdict,  to  find  specially  upon  particular  ques- 
tions of  fact  to  be  stated  in  writing.  This  special  finding 
is  to  be  recorded  with  the  verdict."  2  R.  S.  1876,  p.  171, 
sec.  336. 

It  will  thus  be  seen,  that  a  jury  can  only  be  required  to 
find  specially  upon  particular  questions  of  fact  condition- 
ally upon  their  finding  a  general  verdict,  and  then  only 
when  so  instructed  by  the  court,  upoD.  the  I'equest  of  one 
or  both  of  the  parties.  In  other  words,  that  it  is  only 
under  special  and  particular  circumstances  that  juries  are 
authorized  to  find  specially  upon  particular  questions  of 
fact  to  be  submitted  to  them  in  writing. 

We  are  of  the  opinion,  that  in  cases  like  this,  where  it 
is  claimed  that  special  interrogatories  have  been  sub- 
mitted to,  and  answered  by,  the  jury,  the  record  ought,  in 
some  way,  to  show  affirmatively,  that  the  interrogatories 
were  submitted  to  the  jury  in  the  manner,  and  under 
the  circumstances,  contemplated  by  the  statute.  If  the 
courts  were  authorized,  at  their  discretion,  to  submit 
interrogatories  upon  mere  questions  of  fact,  in  all  cases, 
we  might  be  justified  in  assuming,  where  interrogatories 
have  been  answered  and  returned  into  court,  that  they 
had  been  properly  submitted  to  the  jury  ;  but,  however  that 
might  be,  we  think  a  stricter  rule  ought  to  be  observed, 
where  the  authority  of  the  courts  in  that  respect  is  limited 
and  special.  It  is  to  our  minds  quite  evident,  that  the  record 
of  a  cause  ought  not  to  be  encumbered  by,  hor  the  attention 
of  this  cou  rt  required  to,  interrogatories  which  are.notshown 
to  have  been  considered  by  the  court  and  properly  sent  to 
the  jury. 
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The  submission  of  interrogatories  to  the  jury  consti- 
tutes a  judicial  act,  concerning  which  sdme  appropriate 
record  ought  to  be  made,  if  any  question  is  to  be  made 
upon  such  interrogatories  in  this  court.  There  is  nothing 
in  t}ie  record  before  us  to  show  that  the  interrogatories 
purporting  to  have  been  propounded  by  the  appellant 
were  ever,  in  any  manner,  considered  by  the  court,  or  by  it 
submitted  to  the  jury. 

Our  conclusion  is  that  those  interrogatories  are  not  in 
the  record  in  such  a  way  as  to  raise  any  question  in  this 
court  upon  them,  or  upon  any  of  the  answers  to  them. 
Ogle  V.  Dill^  61  Ind.  438 ;  Killian  v.  Eigenmann^  57  Ind. 
480 ;  Hodgson  v.  Jeffries^  52  Ind.  334 ;  Brooker  v.  Weber ^  41 
Ind.  426 ;  Malady  v.  McEnary,  80  Ind.  278. 

The  judgment  is  affirmed,  with  costs. 
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County  Commissionbrs.— Poto^r  to  Settle  with  County  Treamrer.'-Alloiih- 
anee. — Boards  of  county  commiBsioners  have  power  to  settle  with  county 
treasurers  and  to  make  allowances  to  them,  and  snch  allowances,  however 
erroneous,  are  not  void,  but  valid,  unless  appealed  from  or  set  aside. 

Sams. — AppeaL — Judgment  of  Oireuit  Court. — Effect  of. — Pariiee, — Under 
section  81, 1  R.  8. 1S76,  p.  S$57,  any  taxpayer  of  the  county  has  the  right 
to  appeal  from  an  order  of  the  board  of  county  commissioners  making  an 
allowance  to  the  county  treasurer  ;  and  a  Judgment  of  the  circuit  court 
against  such  allowance,  on  an  appeal  therefrom,  puts  an  end  thereto,  and 
leaves  the  order  issued  by  the  auditor  for  the  same  to  stand,  as  to  the 
party  to  whom  it  was  allowed,  as  if  no  such  allowance  had  been  made. 

Same. — County  Orders. — Character  of. ^Subject  to  Defences  in  Hands  of 
Holder. — The  provisions  of  sections  2  and  8,  1  R.  S.  1876,  p.  62,  do 
not   contemplate   that    the    warrants  issued   by  county  auditors  shall 

Vol.  LXX.— 81 


482  SUPREME  COURT  OF  IN1>IANA. 


The  SUte,  ex  rel.  Zable,  v.  Benson,  Treasurer. 

• 

bear  the  character  of  commercial  paper,  and  whatever  may  be  the 
form  of  the  warmnts  issued  by  him  upon  allowances  made  by  the 
county  commissioners,  they  do  not  possess  the  character  of  com- 
mercial paper,  so  as  to  cut  off  defences,  and  such  warrants,  in  the  hands 
of  a  holder  in  g  od  faith  for  value,  and  without  notice,  are  subject  to  all 
defences  that  could  be  made  against  them  in  the  hand«  of  the  penoa  to 
to  whom  they  were  issued. 

Samk. — Endorsement  by  County  Treasurer, — The  act  of  a  county  treasurer 
in  receiving  an  order  issjued  by  the  auditor  and  .endorsing  thereon,  "Pre- 
sented, *  and  not  paid  for  want  of  funds,'*  does  not  bind  the  county 
to  pay  the  order,  nor  estop  the  treasurer  or  his  successor  to  set  up  defences 
thereto. 

SviDKNCE. —  What  May  be  Proved  by  Parol. — The  facts,  that  an  appeal  has 
been  taken  from  a  decision  of  the  board  of  county  commissioners,  and 
that  a  transcript  of  the  proceedings  of  the  board  was  made  within  twenty 
days  trorti  the  filing  of  an  appeal  bond,  and  delivered  to  the  clerk  of  the 
circuit  court,  may  be  proved  by  the  parol  testimony  of  the  auditor  of  the 
county. 

Same. — Mandate* — Former  AcQudieation. — In  an  action  for  a  mandate  by  the 
holder  of  a  county  order,  to  compel  its  payment  by  the  treasurer  of  a  county, 
where  the  defence  is,  that  an  appeal  was  taken  from  the  decision  of 
the  commissioners  making  the  allowance  upon  which  the  order  issued, 
and  a  judgment  rendered  against  such  allowance  by  the  circuit  court,  the 
correctness  of  such  judgment  can  not  be  inquired  into,  nor  will  it  be 
considered  on  appeal  by  the  Supreme  Court 

From  the  Harrieon  Circuit  Court. 

J5.  P.  Douglass  and  S.  M,  Stock&lager^  for  appellant. 
W.  A,  Porter^  for  appellee. 

WoRDBN,  J. — Petition  for  mandate,  by  appellant,  ajfainst 
the  appellee,  who  was  treasurer  of  Harrison  county. 

The  substance  of  the  case  made  by  the  petition  is,  that, 
on  the  18th  day  of  October,  1871,  the  Board  of  Commis- 
sioners of  Harrison  county,  Indiana,  allowed  to  one  Ed- 
ward Harbison  the  sum  of  two  thousand  six  hundred 
and  ninetv-one  dollars  and  eiffhtv-three  cents,  and  that 
afterward  the  auditor  of  the  county  drew  his  two  war- 
rants upon  the  treasurer  of  the  county,  in  favor  of  Har- 
bison, based  on  the  allowance  above  mentioned.  One  of 
the  warrants,  commonly  called  county  orders,  was  as  fol- 
lows : 
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"No.  339.     County  Officers.     $2,000.    Auditor's  Office, 

CoRYDON,  Ind.,  October  19th,  1871. 

"  The  Treasurer  of  Harrison  county,  Indiana,  pay  to 
Edward  Harbison  or  bearer  two  thousand  dollars  for  part 
allowance  disbursing  county  revenue,  as  allowed  by  the 
board  of  commissioners  at  their  special  October  term, 
1871. 

"Attest:  Samuel  J.  Wrioht, 

"Auditor  of  Harrison  county." 

The  other  warrant  or  order  was  in  the  same  form,  bore 
the  same  date,  based  on  the  same  allowance,  and  was  for 
the  sum  of  six  hundred  dollars. 

The  first  order  was  presented  to  the  then  treasurer  for 
payment,  October  23d,  1871,  and  the  second  October  25th, 
1871,  and  by  him  endorsed  "  not  paid  for  want  of  funds.'* 
Both  orders  have  come  to  the  relator,  Zable,  in  the  due 
course  of  business,  for  a  valuable  consideration,  in  good 
faith,  and  without  notice  of  any  defence  thereto ;  but  the 
treasurer,  though  often  requested,  and  having  funds  in 
his  hands  applicable  to  the  payment  thereof,  refuses  to 
pay  the  same.  Prayer  for  a  mandate  requiring  the  de- 
fendant, as  such  treasurer,  to  make  payment. 

An  alternative  writ  was  issued,  to  which  the  defendant 
made  return  as   follows: 

1.  General  denial. 

2.  ^'  That,  at  a  special  session  of  the  Board  of  Com- 
missioners of  the  County  of  Harrison,  held  at  the  audi- 
tor's office  in  said  county,  on  the  18th  day  of  October, 
1871,  said  Edward  Harbison  presented  to  said  board  of  com- 
missioners his  account  against  said  county  for  services  render- 
ed by  him  as  former  treasurer  of  said  county,  in  disbursing 
$107,673.58  of  ordinary  county  revenue  raised  by  taxation,  at 
2J  per  cent.,  amounting  to  the  sura  of  $2,691.88,  which  ac- 
count so  presented  said  board  of  commissioners  then  and 
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there  allowed ;  and  on  the  19th  day  of  October,  1871, 
Samuel  J.  Wright,  then  auditor  of  said  county  of  Har- 
rison, issued  to  said  Harbison  the  two  orders  on  the 
treasurer  of  Harrison  county,  set  oat  and  described  in  the 
first  and  second  paragraphs  of  the  plaintiff's  complaint 
herein.  And  this  defendant  avers  that  said  orders  set 
forth  in  the  first  and  second  paragraphs  of  the  com- 
plaint herein  are  part  and  parcel  of  said  sum  of  $2,691.83, 
so  as  aforesaid  allowed.  Wherefore  this  defendant  says 
that  said  orders  were  without  consideration,  illegal, 
wrongful  4nd  void,  of  all  of  which  facts  said  relator 
had  full  knowledge  at  the  time  of  receiving  said  or- 
ders. 

"  3.  That  at  a  special  session  of  the  Board  of  Commis- 
sioners of  the  county  of  Harrison,  held  at  the  auditor's 
office  in  said  county,  on  the  18th  day  of  October,  1871,  said 
Edward  Harbison  presented  to  said  board  of  commission- 
ers his  account  against  said  county,  for  services  rendered 
by  him  as  former  treasurer  of  said  county,  in  disbursing 
$107,673.58,  of  ordinary  county  revenue,  which  was  raised 
by  taxation,  at  2|  per  cent.,  amounting  to  the  sum  of 
$2,691.83  which  accouut  so  presented  said  board  of  com- 
missioners then  and  there  allowed.  And,  qn  the  19th  day 
of  October,  1871,  Samuel  J.  Wright,  then  auditor  of  Harri- 
son county,  issued  to  said  Edward  Harbison  the  two  orders 
on  the  treasurer  of  said  county,  set  forth  and  described  in 
the  first  and  second  paragraphs  of  the  complaint  herein ; 
and  the  defendant  avers  that  said  two  orders,  set  forth  in 
the  first  and  second  paragraphs  of  the  complaint  herein, 
are  part  and  parcel  of  said  sum  of  $2,691.83,  so  as  aforesaid 
allowed.  Afterward,  to  wit.  on  the  23d  day  of  October, 
1871,  Jacob  Deutsch,  a  taxpayer  of  said  county,  appealed 
from  the  decision  of  said  board  of  county  commissioners, 
making  said  allowance,  to  the  Harrison  Circuit  Court,  and 
at  the  September  term  of  said  court,  in  the  year  1872,  said 
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action  so  appealed  came  on  to  be  tried,  and  was  then  and 
there  finally  tried  by  said  court,  and  on  said  final  trial  the 
said  court  found  and  so  adjudged  for  the  appellant,  and 
that  the  claim  of  the  said  Harbison  ought  not  to  be  allowed, 
which  judgment  now  remains  of  record  in  said  court,  and 
by  reference  thereto  the  above  facts  will  more  fully  appear," 
etc.     *^  Wherefore,"  etc. 

The  plaintiff  demurred  to  the  second  and  third  paragraphs 
of  the  return,  for  want  of  sufficient  facts,  but  the  demurrers 
were  overruled. 

The  third  paragraph  of  the  reply  to  the  third  paragraph 
of  return  was  as  follows: 

^'  3.  And  for  further  reply  to  the  third  paragraph  of 
return,  said  relator  says,  that  on  the  25th  day  of  October, 
1871,  and  after  the  date  of  the  alleged  appeal,  in  his  return 
mentioned,  the  treasurer  of  Harrison  county  aforesaid 
accepted  said  orders  and  indorsed  the  same  in  his  official 
capacity,  in  words  and  figures,  as  follows :  ^Presented  Oeto* 
ber  2Sth,  1871,  and  not  paid  for  want  of  funds. 

(Signed,)  «^  L.  W.  Bowling, 

"  *  Treasurer  Harrison  County.' " 

A  demurrer  for  want  of  sufficient  facts  was  sustained 
to  this  paragraph  of  reply.  Enough  of  the  pleadings 
have  been  stated  to  develop  the  ground  on  which  the  case 
must  be  decided.  Issue  was  joined  and  the  cause  sub- 
mitted to  the  court  for  trial,  which  resulted  in  a  finding 
and  judgment  for  the  defendant. 

The  appellant  has  assigned  the  following  errors : 

"  1.  The  court  erred  in  overruling  the  appellant's  de- 
murrer to  the  amended  second  paragraph  of  appellee's  re« 
turn  to  the  alternative  writ  of  mandate ; 

**  2d.  The  court  erred  in  overruling  the  appellant's 
demurrer  to  the  amended  third  paragraph  of  appellee's 
return  to  the  alternative  writ  of  mandate ; 

**  3.     The    court   erred    in    overruling  the  appellant's 


486  SUPREME  COmiT  OF  INDIANA. 


The  State,  ex  reL  Zable,  v.  Benson,  Treftsarer. 


exceptions  to  the  amended  second  paragraph  of  Bald 
return ; 

"  4.  The  court  erred  in  overruling  appellant's  excep- 
tions to  the  amended  third  paragraph  of  said  return ; 

"  5.  The  court  erred  in  sustaining  appellee's  demur- 
rer to  the  third  paragraph  of  appellant's  reply  to  the 
third  paragraph  of  appellee's  answer  to  the  alteruative 
writ  of  mandate; 

**  6.  The  court  erred  in  sustaining  appellee's  demurrer 
to  the  additional  fourth  paragraph  of  appellant's  reply 
to  the  second  paragraph  of  appellee's  answer  to  the  alter- 
native writ  of  mandate ; 

"  7.  The  court  erred  in  overruling  the  appellant's 
•  motion  for  a  new  trial." 

We  proceed  to.  consider  these  several  assignments  of 
error. 

The  third  and  fourth  raise  no  question  not  raised  by 
the  first  and  second,  and  will  not  he  further  noticed. 

The  first  calls  in  question  the  sufficiency  of  the  second 
paragraph  of  the  answer.  We  think  this  paragraph  was 
insufficient,  and  that^  the  demurrer  to  it  should  have  been 
sustained. 

» 

The  board  of  commissioners  had  power  and  jurisdiction 
to  settle  with  the  treasurer  and  make  allowances  to  him; 
and  if  that  body  made  him  an  allowance  not  authorized 
by  law,  and  to  which  he  was  not  entitled,  the  allowance 
was  simply  erroneous,  but  not  void.  The  allowance,  like 
the  judgment  of  any  court  having  jurisdiction  of  the 
parties  and  the  subject,  however  erroneous,  is  valid  and 
binding,  unless  appealed  from  or  set  aside  in  some  legiti- 
mate mode.  Snelson  v.  The  State,  16  Ind.  29.  But  in  our 
opinion  the  relator  was  not  in  the  least  degree  injured  by 
the  ruling  on  the  demurrer  to  this  paragraph. 

The  third  paragraph  alleged  the  srfme  matters  as  Ahe 
second,  and,  in  addition  thereto,  the  fact  of  an  appeal  from 
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the  allowaace  to  the  circuit  court,  and  the  judgment,  of 
that  court  agaiust  Harbison ;  and  if  the  third  paragraph 
was  good  in  point  of  law;  and  sustained  by  the  evidence, 
it  is  apparent  that  it  was  not  material  to  the  merits  of  the 
case  what  the  ruling  may  have  been  upon  the  demurrer  to 
the  second  paragraph.  If  the  third  paragraph  was  good  in 
point  of  law,  and  sustained  by  the  evidence,  the  second 
paragraph  may  be  regarded  as  eliminated  from  the  ease, 
and  it  is  not  material  what  pleadings  were  tiled  by  way  of 
reply  to  the  paragraph.  This  disposes  of  the  sixth  error 
assigned. 

We  come  now  to  the  important  question  involved  in 
the  third  paragraph  of  the  answer,  and  have  no  doubt  that 
the  paragraph  was  good,  and  the  demurrer  to  it  correctly 
overruled. 

The  law  allows  an  appeal  from  all  decisions  of  the  com* 
missioners  by  any  person  aggrieved.  1  R.  8.  1876,  p,  357, 
sec.  31.  Jacob  Deutsch,  as  a  taxpayer  of  the  county,  had 
the  right  to  take  the  appeal.  If  the  appeal  did  not  itself, 
ipaofadOy  completely  abrogate  and  annul  the  order  of  the 
board  of  commissioners  making  the  allowance,  the  judg- 
ment of  the  circuit  court  in  that  behalf,  against  Harbison, 
on  the  appeal,  did.  The  judgment  of  the  circuit  court,  if 
not  the  appeal  itself,  entirely  put  an  end  to  the  allowance 
made  by  the  board  of  commissioners,  and  left  the  orders 
issued  by  the  auditor  to  Harbison  to  stand,  so  far  as  the 
latter  is  concerned,  as  if  no  such  allowance  had  ever  been 
made  by  the  board. 

But  the  question  arises  whether  the  relator,  Zable,  he 
being  a  holder  of  the  orders  in  good  faith,  for  value  and 
without  notice,  stands  in  any  better  situation  than  Harbi- 
son. We  are  of  opinion  that  he  does  not.  He  must  be' 
regarded  as  standing  in  the  shoes  of  Harbison,  and  as 
holding  the  orders  subject  to  all  defences  that  could  be 
made  against  them  in   the  hands  of  the   latter.    If   the 
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orders  could  in  auy  sense  be  regarded  as  promu« 
Bory  notes,  they  are  not  payable  at  any  bank  in  this  State, 
and  are  therefore  not  governed  by  the  law  merchant. 
Nor  are  they  bills  of  exchange,  in  the  sense  that  would  put 
them  upon  the  footing  of  the  law  merchant. 

The  statute  authorizing  the  auditor  to  issue  his  waiTants 
upon  the  treasurer  does  not  empower  him  to  issue  com- 
mercial paper;  nor  does  it  contemplate  that  the  warrants 
issued  bv  him  shall  have  that  character.  Whatever,  there- 
tore,  may  be  the  form  of  warrants  thus  issued,  they  can 
not  possess  the  character  of  commercial  paper,  so  as  to 
cut  off  defences,  though  in  the  hands  of  innocent  holders 
for  value. 

The  '^  act  to  authorize  and  limit  allowances  by  courts 
and  boards,  and  drafts  upon  county  treasurers,''  approved 
May  27th,  1852, 1  R.  8.  1876,  p.  62,  provides  as  follows : 

"  Sec.  2.  The  auditor  may  draw  his  warrant  on  the 
treasurer  for  a  sum,  the  amount  whereof,  and  the  time 
when,  and  the  person  to  whom,  the  same  may  be  due,  are 
fixed  by  law.  or  ascertainable  from  a  public  record,  with 
proof  of  personal  identity. 

"  Sec.  8.  He  ma/ also  draw  his  warrant  upon  the  treas- 
urer for  a  sum  allowed,  or  certified  to  'be  due  bv  anv 
<5ourt  of  record,  authorized  to  use  a  seal,  and  having 
jurisdiction  beyond  that  of  a  justice  of  the  peace;  or 
by  the  board  of  county  commissioners.*'  See,  also,  1  R. 
S.  1876,  p.  154,  sec.  4.  " 

These  provisions,  as  before  observed,  do  not  contemplate 
that  the  warrants  issued  by  county  auditors  shall  bear  the 
character,  or  perform  the  office,  of  commercial  paper. 

On  this  point  we  quote  the  following  passage  from  an 
elementary  writer  of  distinction  : 

"  Frequently  a  draft,  order,  or  warrant  is  drawn  by  one 
oflicer  of  a  municipal  corporation  upon  another ;  or  by  the 
holectmen  of  a  town,  or  supervisors  of  a  county,  upon  an 
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officer,  for  the  payment  of  corporate  indebtedness  to  the 
payee.  The  intention  in  such  cases  is,  as  a  general  rule,  to 
furnish  vouchers  to  the  proper  disbursing  officer,  and  not 
to  put  negotiable  instruments  in  circulation.  And  it 
has  been  generally,  and  as  we  think  justly,  considered 
that  such  drafts,  orders,  or  warrants,  are  not  negotiable 
instruments,  and  can  not  be  regarded  either  as  bills  of  ex- 
change or  promissory  uotes,  cutting  out  equities  as 
against  the  corporation — on  the  ground  that  there  is  no 
implied  authority  in  such  officers  to  execute  negotiable 
instruments."  1  Daniel  Keg.  Inst.,  sec.  427.  See  the  cases 
cited  by  the  author. 

In  the  case  of  The  Board  of  CommWs  of  Floyd  Co.  v. 
/)ay,  19  Ind.  450,  it  was  said  that  the  insertion  of  the 
words  "  or  bearer  "  in  such  orders  was  useless  and  harm- 
less. 

The  third  paragraph  of  reply  to  the  third  paragraph 
of  return  alleges,  that  the  treasurer  of  the  county  ac- 
cepted the  orders,  and  endorsed  them  "  Presented  October 
25th,  1871,  and  not  paid  for  want  of  funds."  We  suppose 
the  allegation,  that  the  treasurer  accepted  the  orders 
and  made  the  endorsement  mentioned,  means  nothing 
more  than  that  the  treasurer  recognized  them  as  valid, 
and  made  the  endorsement.  This  act  of  the  treasurer 
did  not  bind  the  county  to  pay  the  orders,  nor  did  it 
estop  that  treasurer  or  his  successors  to  set  up  the  defence. 
No  error  was  committed  in  sustaining  the  demurrer  to 
this  paragraph  of  reply. 

This  brings  us  to  the  questions  arising  on  the  motion 
for  a  new  trial. 

There  were  ten  causes  assigned  for  a  new  trial,  the  first 
to  the  sixth  of  which,  inclusive,  related  to  the  admission 
of  evidence,  over  the  objection  of  the  appellant;  the 
seventh  and  eighth  to  the  rejection  of  evidence  offered  by 
the  appellant ;  and  the  ninth  and   tenth  assigned  that  the 


490  SUPREME  COURT  OF  INDIANA. 

The  State,  ex  rel,  Zable«  v.  Benson,  Treasurer. 

finding  was  not  sustained  by  the  evidence,  and  was  contrary 
to  law. 

The  first,  second,  third  and  fourth  causes  related  to  the 
admission  of  the  testimony  of  Samuel  J.  Wright,  who  was 
auditor  of  the  county  at  the  time  of  the  appeal. 

The  first  relates  to  the  testimony  of  Wright,  that  an 
appeal  had  been  taken  by  Deutsch  from  the  order  of  the 
board  making  the  allowance.  This  was  a  fact  that  might 
be  proved  by  parol.  The  mere  fact  that  an  appeal  had 
been   taken  did   not  involve  the  contents  of  any  record. 

The  second  was  that  the  witness  was  permitted  to  state 
the  substance  of  the  appeal  bond  given  by  Deutsch,  not 
from  his  recollection  of  the  bond,  but  from  his  knowledge 
of  what  the  law  required  in  such  case.  If  there  was  any 
error  in  this,  and  indeed  in  the  admission  of  parol  evidence 
of  the  fact  that  an  appeal  had  been  taken,  it  was  an  entirely 
harmless  one ;  for  there  was  sufficient  record  evidence  that 
the  appeal  had  been  taken,  and  that  the  parties  appeared 
in  the  circuit  court  and  submitted  the  cause  for  trial.  This 
was  a  waiver  of  any  defects  in  the  appeal  bond,  if  there 
were  any  such  defects. 

Third.  That  Wright  was  permitted  to  testify  that  the 
amount  of  the  disbursements  set  forth  in  the  account  filed 
before  the  board  of  commissioners  was  obtained  by  adding  up 
the  lists  of  county  orders  deposited.  This,  if  erroneous,  was 
harmless.  The  defence  was  the  appeal  from  the  allowance 
and  the  judgment  of  the  circuit  court  against  Harbison. 
The  correctness  of  that  decision  can  not  be  here  enquired 
into,  nor  could  it  have  been  in  this  case,  in  the  court 
below. 

Fourth.  That  Wright  was  permitted  to  testify  that  he, 
as  auditor  of  the  county,  within  twenty  dajs  after  the  fil- 
ing of  the  appeal  bond  by  Deutsch,  made  out  a  certified 
transcript  of  the  order  of  the  board  of  commissioners 
making  the  allowance   to   Harbison,  and   delivered  the 


NOVEMBER  TERM,  1880.  491 


-■ta 


The  State,  ex  rd,  Zable»  v.  BeoeoD*  Treesiiror. 


same,  together  with  the  ori^nal  account  filed  in  said  pro- 
ceeding, and  said  appeal  bond,  to  the  clerk  of  the  Harrison 
Circuit  Court.  This  was  a  simple  fact  that  might  be 
proved  by  parol. 

The  fifth  and  sixth  causes  for  a  new  trial  relate  to  the 
admission  in  evidence  of  the  record  of  the  proceedings  in 
said  cause  on  appeal  to  the  circuit  court.  There  was  no 
valid  objection  to  the  evidence. 

The  seventh  and  eighth  causes  relate  to  the  following 
evidence  offered  by  the  relator  and  rejected  :  The  relator 
ofi:ered  to  prove  the  forms  and  instructions  furnished  the 
county  auditor  by  the  Auditor  of  State,  dated  Indianapolis, 
April  20th,  1841,  by  which  the  defendant  offered  to  prove 
that  the  Auditor  of  State  had  at  that  date  prescribed  the 
form  of  the  county  order,  which  is  substantially  in  the 
form  of  those  involved  in  this  action,  and  that  the  form 
was  adopted  by  the  auditor  of  Harrison  county,  and  had 
been  retained  and  used  by  the  auditor  of  that  county  ever 
since  that  date  ;  that  county  orders  in  that  form  have  been 
ever  since  their  issue  passed  from  hand  to  hand  by  delivery, 
in  the  common  cou/se  of  business,  without  endorsement, 
and  that  the  several  treasurers  of  said  county  have  uni- 
formly redeemed  such  orders  when  presented,  when  they 
had  funds  for  the  purpose,  without  regard  to  the  person  by 
whom  presented.     This  evidence  was  rejected. 

The  object  of  the  evidence  thus  offered  and  rejected  was 
to  prove,  as  we  suppose,  that  the  orders  in  question  ought 
to  be  held  as  governed  by  the  law  merchant.  But  we  are 
of  opinion  that  no  error  was  committed  in  rejecting  the 
evidence.  If  it  had  been  received,  it  would  not  have 
show^u  that  the  auditor  had  the  power  or  authority  to  draw 
such  a  warrant  upon  the  treasurer  as  would  have  been 
governed  by  the  law  merchant. 

The  verdict  was  sustained  by  the  evidence,  as  it  estab- 
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lished  the  defence  set  forth  in  the  third  paragraph  of  the 
return  to  the  writ,  and  was  in  accordance  with  law. 
The  judgment  below  is  affirmed,  with  costs. 


Thb  Montigbllo  Hydraulic  Co.  et  al.  r.  Greek,  Sheriff, 

ET  AL. 

Shebiff*s  Sale. — Appraiaenunt — Encumbrances, — Bill  of  Excepii<ms.—Stt' 
preme  Cbur(. — Where,  in -a  suit  to  set  aside  a  sheriff's  sale  of  real  estate 
upon  the  ground  that  the  appraisers  did  not  deduct  alleged  liens  against 
the  property  when  making  the  appraisement,  the  record  sete 
out  a  written  assignment  of  leases  on  such  real  estate,  but  does  not 
show  that  the  leases  were  even  offered  in  evidence,  nor  contain  copies 
thereof^  the  Supreme  Court  can  not  determine  whether  tbeic 
were  any  existing  liens  against  the  property  or  not. 

Same. — Affidavit  cf  Appraisers, — Where  the  appraisement  was  offered,  ad- 
mitted and  read  in  evidence  without  objection,  any  defect  in  the  affidavit 
of  the  appraisers  would  go  only  to  the  competency  of  the  appraisement  si 
evidence,  and  not  to  its  weight ;  and,  where  its  admission  in  evidence  wai 
not  made  a  cause  for  the  motion  for  a  new  trial,  the  question  of  the  suffi- 
ciency of  the  affidavit  is  not  presented  by  the  record. 

From  the  White  Circuit  Court. 

R.  C  Gregory  and  W.  B.  Gregory^  tor  appellant 
A,  W.  Reynolds  and  E,   B.  Sellers^  for  appellees. 

BiDDLE,  J. — James  C.  Reynolds  recovei'ed  judgment 
against  the  appellant,  The  Monticello  Hydraulic  Com- 
pany, in  the  White  Circuit  Court,  for  three  thousand 
three  hundred  and  nineteen  dollars  and  seventy-four  cente. 
Eeynolds  assigned  the  judgment  to  Robert  J.  Clark, 
who  caused  a  writ  of  execution  to  be  issued  thereon  and 
delivered  to  the  appellee  Greer,  who  was  then  sheriff  of 
White  county.  The  sheriff  levied  the  writ  upon  certain 
real   estate  belonging  to  the  hydraulic    company,   upon 


NOVEMBER  TERM,  1880.  498 

The  Monticello  Hydraulic  Co.  et  aL  v.  Greer,  Sheriff,  ei  aL 

which  was  situated  a  mill  privilege,  mill-dam,  race,  mills, 
water-power,  etc.  The  property  was  regularly  advertised 
by  the  sherift'  and  sold  to  Clark,  to  whom  the  sherift*  exe- 
cuted a  certificate  of  purchase. 

This  action  is  brought  to  set  aside  the  sherift*'s  sale, 
upon  the  grounds,  as  averred  in  the  complaint,  that: 

1.  The  sheriff  failed  and  refused  to  furnish  the  ap- 
praisers with  a  schedule  of  the  liens  and  encumbrances 
which  were  made  known  to  him,  on  the  property  ; 

2.  That  the  appraisers,  in  making  the  appraisement, 
did  not  deduct  liens  and  encumbrances  therefrom ; 

3.  That  the  appraisers  did  not  appraise  the  rents  and 
profits  of  said  real  estate,  and  set  down  the  value  of  each 
year  separately,  as  required  by  law;  and, 

4.  That  they  did  not  annex  a  sufficient  affidavit  to  the 
appraisement. 

The  complaint  was  answered  by  a  general  denial.  Trial 
by  the  court,  and  finding  for  the  defendants  below.  Judg- 
ment ;  appeal. 

Counsel  for  the  appellants,  in  their  brief,  make  four 
points,  as  stated  in  the  complaint,  upon  which  they  ask  a 
reversal  of  the  judgment. 

The  bill  of  exceptions  recites  that  the  plaintiffs,  at 
the  proper  time,  offered  competent  evidence  to  prove  a 
certain  agreement,  "  to  the  effect  that  the  said  J.  E, 
Daugherty  &  Co.  should  repair  said  dam,  and  that  the  hy- 
draulic company  would  assign  to  them  all  rents  then  due, 
and  to  become  due,  and  accruing  to  said  corporation,  from 
their  lessees  or  tenants,  and  allow  said  J.  E.  Daugherty  & 
Co.  to  retain  their  rents  upon  the  leases  of  water-power, 
until  the  receipts "  therefor  should  amount  to  a  sum 
equal  to  the  amount  advanced  by  them  in  repairing  the 
dam.  Whether  the  agreement  of  the  hydraulic  company 
with  Daugherty  &  Co.,  to  repair  the  dam,  was  in  writing 
or  not,  does  not  appear.     The  bill  of  exceptions  then  sets 
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out  a  written  assignment,  by  the  hydraulic  company  to 
Daugherty  &  Co.,  of  certain  written  leases  of  water-power 
to  certain  persons,  which  leases  were  recorded,  bat  the 
leases  themselves  are  not  set  forth  in  the  bill  of  exceptions. 
The  evidence  was  objected  to  by  the  appellees,  and  the  court 
sustained  the  objection. 

As  these  water  leases  have  not  been  brought  before  us, 
it  is  impossible  for  us  to  say  whether  or  not  they  were 
liens  or  encumbrances  of  any  kind,  upon  the  real  estate, 
the  sale  of  which  is  in  controversy.  It  does  not  appear  by 
the  bill  of  exceptions,  that  they  were  even  offered  in  evi- 
dence, and  the  failure  to  offer  them  may  have  been  the 
reason  why  the  court  sustained  the  appellees'  objection 
to  the  evidence.  On  this  point  no  error  has  been  shown 
to  us. 

The  decision  of  the  first  point  disposes  of  the  second; 
for,  unless  liens  and  encumbrances  have  been  shown  to 
exist,  a  failure  to  deduct  liens  and  encumbiances  from  the 
appraisement  would  not  render  it  invalid. 

The  third  objection  does  not  seem  to  exist  in  fact.  The 
yents  and  profits  of  the  real  estate  for  seven  years  were 
appraised  regularly,  and  the  amount  of  each  year  set  down 
separately.  Besides,  the  counsel  for  appellants  have  not 
presented  any  argument  upon  this  question,  in  their  briet 

But  the  counsel  insist,  under  their  fourth  point,  that  the 
affidavit  of  the  appraisers,  annexed  to  the  appraisement, 
does  not  comply  with  the  statute.  We  do  not  think  it 
necessary  to  point  out  the  objections  made  to  the  affidavit, 
because  it  does  not  seem  to  us  that  the  question  is  pre- 
sented by  the  record.  The  appraisement  was  offered, 
admitted  and  read  in  evidence,  without  objection.  Any 
defect  in  the  affidavit  would  go  only  to  the  competency  of 
the  appraisement  as  evidence,  and  not  to  its  weight;  and 
when  it  was  offered,  admitted  and  read  without  objection, 
it  became  evidence  in  the  case,  whatever  might  have  been 
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the  defects  in  the  affidavit  annexed  to  it,  or  whether  there 
was  any  affidavit  to  it  or  not.  Nor  was  the  admission  of 
the  appraisement  made  a  cause  in  the  motion  for  a  new 
trial ;  nor  any  objection  made  to  the  affidavit  at  the  time 
the  appraisement  was  offered,  admitted  and  read  as  evi- 
dence. The  following  authorities  will  support  our  views  : 
Miller  v.  Hays^  20  Ind.  451 ;  Preston  v.  SandfonTs  AdvrCr^  21 
Ind.  156 ;  Ringle  v.  Bicknell,  82  Ind.  369  ;  Hauser  v.  Moth,  37 
Ind.  89  ;  Cromwell  v.  Baty,  43  Ind.  357 ;  Musselman  v.  /Vaft, 
44  Ind.  126;  Reid^.  Hawkins,^&lx\dL.222  ;  Marsh  v.  Elliott, 
51  Ind.  547 ;  Denbo  v.  Wright,  53  Ind.  226. 

We  have  thus  examined  all  the  points  made  by  the 
appellants,  and  do  not  find  any  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


70    495 
141     500 
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ET  ux. 

« 

Guardian  and  Ward  — Complaint  on  Ouardian*s  Bond, —  Variance, -^Cc^. 
— In  an  action  on  a  guardian*8  bond,  the  complaint  alleged  tbat  the  guar- 
dian had  been  appointed  by  the  common  pleas  court,  while  the  copy  of  the 
Dond,  illed  with  the  complaint,  recited  that  such  guardian  had  been  ap- 
pointed by  the  circuit  court. 

Held,  on  demurrer,  that  the  variance  h  immaterial,  as,  under  section  790, 
2  R.  S.  1876,  p.  811,  the  informality  l«  cured. 

Samr. — Guardianship  Terminates  on  Ward*s  Mqjoriiy. — .4c;^n.— "When  a 
ward  arrives  at  the  age  of  twenty-one  years,  the  guardian's  trust  expires 
by  limitation  of  law,  and  it  is  his  duty  to  "fully  account  for  and  pay  over 
to  "  his  ward  "all  of  the  estate  of  the  ward  remaining  in  bis  hands."  And, 
on  his  failure  so  to  do,  the  ward  may  sue  him  on  his  bond,  without  procur- 
ing his  removal. 

Same — Immaterial  Averment — Evidence. — An  averment,  in  a  complaint 
on  a  guardian's  bond,  that  "the  bond  has  not  bpen  exhausted,"  is  imma- 
terial, and,  therefore,  evidence  in  support  of  such  allegation  is  unnecessary. 
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Same. — Damages. — Under  section  13  of  the  act  concerning  guardians  and 
wards,  2  R.  S.  1876,  p.  592,  and  section  1C8  of  the  act  regulating  the  set- 
tlement of  decedents'  estates,  2  R.  S.  1876,  p.  561,  ten  per  centum  penalty 
on  the  whole  amount  assessed  against  the  defendants  maj  be  added  there- 
to, in  a  suit  on  a  defaulting  guardian's  bond. 

Etibenob. — Failure  to  Swear  Witness, —  Waiver* — After  being  sworn,  a  wit- 
ness, who  was  hard  of  hearing,  answered  in  the  negative  a  question  i^  to 
whether  she  had  heard  the  oath  administered,  but  nevertheless  her  testi- 
mony was  received  without  objection,  and  no  motion  was  made  to  strike  it 
out  until  several  days  after  the  evidence  had  all  been  submitted,  thongh 
made  before  the  finding  was  announced. 

Held,  that  a  new  trial  should  not  be  granted  on  the  ground  that  the  witness 
had  not  been  sworn. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims  and  S.  Vanton^  for  appellants. 
S.  H.  Doyal  and  P.  W.  Gard^  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee's  relatora, 
against  the  appellants,  upon  a  guardian's  boncL 

In  their  complaint,  the  relators  alleged,  in  substance, 
that  on  the  22d  day  of  February,  1865,  the  appellant  Andrew 
Merritt  was  duly  appointed  guardian  of  the  person  and 
property  of  the  relatrix  Mary  Fitch,  then  Mary  Merritt,  a 
minor,  and  letters  of  guardianship  were  then  duly  granted  to 
said  Andrew  Merritt  bv  the  Court  of  Common  Pleas  of  Clin- 
ton  County,  Indiana ;  that,  on  the  same  date,  the  said  Andrew 
Merritt  and  Jacob  Stroup  executed  their  bond,  payable  to 
the  State  of  Indiana,  in  the  sum  of  two  thousand  dollars, 
conditioned  that  the  said  Andrew  Merritt  should  faithfully 
perform  the  duties  of  his  trust,  as  such  guardian ;  that 
on  the  16th  day  of  October,  1869,  the  said  guardian  had 
in  his  hands,  belonging  to  his  said  ward,  the  sum  of  three 
hundred  and  sixteen  dollars  and  eighty  cents ;  that  the  said 
guardian  had  failed  and  neglected  to  pay  over  said  sum  or  any 
part  thereof,  to  the  relatrix  Mary  Fitch,  or  to  pay  the 
same  into  court  for  her  benefit;  that  said  guardian  had 
failed  and  neglected  to  make  any  report  to  the  court  of  the 
condition  of  his  ward's  estate,  since  the  16th  day  of  Octo- 
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ber,  1869 ;  that  said  bond  had  not  been  exhausted  by  suit 
or  otherwise,  but  was  in  full  force  and  effect  in  law  ;  that 
the  relatrix  was  the  wife  of  her  co-relator,  and  was  twenty-  i 
one  years  old  before  the  commencement  of  this  suit;  and 
that  the  said  Jacob  Stroup  had  died  in  1876,  and  the  ap- 
pellant John  Stroup  was  the  administrator  of  said  de- 
cedent's estate.     Wherefore,  etc. 

The  appellant's  demurrer  to  the  complaint  having  been 
overruled,  and  their  exception  saved  to  this  decision,  the 
appellant  Stroup  separately  answered  in  two  paragraphs, 
and  the  relators  replied  by  a  general  denial,  putting  the 
case  at  issue. 

A  trial  of  the  cause  by  the  court  resulted  in  a  finding 
and  judgment  for  the  appellee's  relators,  in  the  sum  of 
five  hundred  and  twenty-three  dollars  and  twenty  two 
cents  ;  and  the  appellants'  motion  for  a  new  trial  having  been 
overruled,  and  their  exception  entered  to  this  ruling, 
they  appealed  from  the  judgment  rendered  to  this  court. 

The  appellants  have  here  assigned  the  following  errors : 

1.  The  court  erred  in  overruling  their  demurrer  to  the 
complaint ; 

2.  The  court  erred  in  overruling  their  motion  for  a  new 
trial;  and, 

8.  The  relators'  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  first  and  third  errors  alike  call  in  question  the  suffi- 
ciency of  the  complaint,  and  will  be  considered  together. 

The  chief  objection  to  the  complaint,  suggested  by  the 
appellants'  counsel,  is,  that  the  copy  of  the  bond  filed 
with  the  complaint  is  not  a  copy  of  the  bond  described 
therein.  The  point  of  variance  between  the  bond  de- 
scribed in  the  complaint,  and  the  copy  of  the  bond 
therewith  filed,  is  this :  That  it  is  alleged  in  the  com- 
plaint, that  said  Andrew  Merritt  was  appointed  guar- 
dian by  the  court  of  common  pleas  of  Clinton  county, 
Vol.  LXX.— 32 
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but,  in  the  copy  of  the  bond  filed  with  the  complaint, 
it  is  recited  that  he  was  appointed  such  guardian  bj 
the  circuit  court  of  said  county.  We  do  not  regard 
this  variance  as  material,  and  certainly  it  did  not 
vitiate  the  complaint.  The  bond  appeared  to  have  been 
tiiken  by  the  clerk  of  the  court,  in  the  discharge  of  the 
duties  of  hisofBce;  and,  in  such  case,  it  is  provided  in 
section  790  of  the  code,  that  no  such  bond  '*  shall  be 
void  for  want  of  form  of  substance,  or  recital,  or  con- 
dition, nor  the  principal  or  surety  be  discharged."  2  R,  8. 
1876,  p.  811.     Railsback  v.  Greve,  58  Ind.  72. 

Appellants'  counsel  say  that  "  the  removal  of  the  gaar- 
dian  is  a  condition  precedent  to  the  maintenance  of  such 
action."  It  was  alleged  in  the  complaint,  that  the  ward, 
Mary,  had  been  twenty-one  years  of  age  two  years  before 
the  commencement  of  this  suit.  When  she  arrived  at 
lawful  age,  the  guardian^s  trust  expired  by  limitation  of 
law  ;  and  it  then  became  the  guardian's  duty,  under  the 
fourth  clause  of  section  9  of  "  An  act  touching  the  rela- 
tion of  guardian  and  ward,"  approved  June  9th,  1852, 
*'  At  the  expiration  of  his  trust,  fully  to  account  for  and 
pay  over  to  "  his  ward,  Mary  Fitch,  "  all  of  the  estate  of 
his  said  ward  remaining  in  his  hands."  2  R.  S,  1876,  p. 
589.     Stiimph  v.  The  Guardianship  of  Pfeiffer^  58  Ind.  472. 

We  think  that  the  relators'  complaint  in  this  case  stated 
facts  sufficient  to  constitute  a  cause  of  action. 

In  their  motion  for  a  new  trial,  the  following  causes 
therefor  were  assigned  by  the  appellants : 

1.  That  the  damages  were  excessive; 

2.  Error  in  the  assessment  of  the  amoant  of  recovery, 
it  being  too  large ; 

3.  That  the  finding  was  not  sustained  by  sufficient 
evidence; 

4.  That  the  finding  was  contrary  to  law;  and, 

5.  That  the  court  erred   in  overruling  the  appellants' 
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motion  to  strike  out  the  testimouy  of  the  relatrix  Mary 
Fitch. 

It  is  claimed  by  the  appellants'  counsel,  that  the  evi- 
dence was  not  sufficient  to  sustain  the  finding  and  judg- 
ment of  the  court,  because,  they  say,  "  there  was  no  evi- 
dence tending  to  show  that  the  bond  had  not  been  ex- 
hausted, as  alleged  in  the  complaint, — having  made  the 
averment,  the  relatrix  was  bound  to  prove  it.''  It  seems 
to  us,  however,  that  the  averment  was  an  immaterial  and 
unnecessary  one,  that  it  constituted  no  part  of  the  relators' 
cause  of  action,  and  that  the  relatrix  was  not  bound  to 
prove  it.  If  the  penalty  of  the  bond  had  been  exhausted, 
it  constituted  matter  of  defence,  and  should  have  been 
alleged  and  proved  by  the  appellants. 

Again,  the  appellant*'  counsel  say :  "  There  was  no  evi- 
dence tending  to  identify  the  relatrix  Mary  F,  Fiteh  with 
the  ward  Mary  F.  Merritt,  nor  that  the  guardian  had  not 
settled  with  her,  except  what  was  deposed  to  by  the  witness 
Mary  F.  Fitch ;  "  and  they  claim  that  her  statements  were 
not  evidence,  because,  they  say,  tbey  were  not  made  by 
her  with  the  sanction  of  an  oath.  It  is  insisted  by  couo- 
sel,  that  the  court  erred  in  overruling  the  appellant's  mo- 
tion to  strike  out  the  testimony  of  the  relatrix  Mary  F. 
Fitch.  It  appeal's  by  the  record,  that  the  cause  was  tried 
by  the  court,  and  taken  under  advisement,  on  the  5th  day 
of  April,  1878.  On  the  trial,  the  relatrix  Mary  F.  Fitch 
was  called  as  a  witness,  and,  being  hard  oi  hearing,  she 
was  told  by  her  counsel,  in  a  loud  tone  of  voice,  to  hoH 
up  her  right  hand  and  be  sworn ;  and  she  then  held  op 
her  right  hand,  while  the  judge  of  the  court  administered 
to  her  the  usual  oath  of  a  witness.  After  she  had  testified 
in  chief,  she  was  aked  by  the  appellants'  counsel,  in  a  loud 
tone  of  voice,  the  following  question:  "Did  you  hear 
what  the  judge  said  to  you,  when  you  held  up  your 
hand  ?  " .   To  which  she  answered :  "  No,  I  did  not  under- 
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stand  what  he  said."  The  appellants  did  not  ask,  upon 
leceiving  this  answer,  that  the  relatrix  should  be  resworn 
and  re-examined;  nor  did  they  then  move  the  court  to 
atrike  out  her  testimony.  On  the  11th  day  of  April,  1878, 
six  days  after  the  trial  of  the  cause,  they  filed  their  motion 
to  strike  out  her  testimony*  We  are  of  the  opinion  that 
this  motion  came  too  late,  and  was  therefore  correcti? 
overruled.  From  the  failure  of  the  appellants  to  object  to 
the  testimony  of  the  relatrix,  at  the  time  of  the  trial, 
both  the  court  and  the  appellees  might  have  reasonably 
concluded  that  the  appellants  had  waived  any  such  oV 
jection. 

It  is  claimed  by  the  appellants'  attorneys,  that  the 
damages  assessed  by  the  court  were  excessive,  because 
they  say  that  the  law  did  not  authorize  the  assessment 
of  ten  per  centum  damages  on  the  amount  of  principal 
and  interest  found  due  the  relatrix.  Counsel  are  mistaken, 
we  think,  in  this  view  of  the  law.  In  section  13  of  the 
act  touching  the  relation  of  guardian  and  ward,  it  is  pro- 
vided that  suits  upon  guardians'  bonds  '^  shall  be  gov- 
erned by  the  law  regulating  suits  on  the  bonds  of  execa- 
tors  and  administrators."    2  R.  S.  1876,  p.  592. 

The  law  regulating  suits  on  the  bonds  of  executors 
and  administrators  is  .  contained  in  section  163  of  the  act 
for  the  settlement  of  decedent's  estates;  and,  in  that 
section,  it  is  provided  that  the  measure  of  damages  in  all 
such  suits  shall  be,  inter  alia^  ^^  ten  per  centum  on  the 
whole  amount  assessed."  2  B.  S.  1876,  p.  551.  Baldridge 
V.  The  State,  69  Ind.  166. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
court  did  hot  err  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Stout  v.  Pbrby  bt  al. 

Husband  and  Wrrs.— 1ft/^«  ^9^  ^  Profits  of  her  Real  Eetate.—Exem^ 
Hon, — Under  section  5, 1  B.  S.  1876,  p.  550,  cropfl  grown  upon  the  land  of 
a  married  woman  are  her  separate  property,  and  are  not  suhject  to  execu- 
tion to  pay  the  debts  of  the  husband. 

Sams. — Tenant  of  Wife. — Affreement — Where  there  is  no  express  agreement, 
no  implied  agreement  between  husband  and  wife  will  arise,  that  the  hue-' 
band  is  the  tenant  of  the  wife,  where  they  live,  as  a  common  family,  on 
the  land  of  the  wife  ;  and  the  crops  raised  thereon  by  him  belong  to  her. 

From  the  Beaton  Circuit  Court 

J.  R.  TVoxelly  for  appellant 
J.  T.  Sanderson^  for  appellee. 

BiDBLE,  J. — The  appellees  sued  the  appellant,  to  recover 
the  value  of  a  field  oFTtanding  corn,  which  they  allege 
the  appellant  gathered,  took  away  and  appropriated  to  his 
own  use.    The  appelleesjclai^^  under  a  eher- 

ift**8  sale ;  the  appellant  by  purchase  under  a  subsequent 
constable's  sale.  The  pleadings  need  not  be  stated ;  no  ques- 
tion is  made  upon  them ;  they  are  sufficient  to  support  the 
proper  judgment,  according  to  the  facts  found. 

The  special  finding  of  the  court,  and  the  conclusions  of 
the  law  thereon,  are  as  follows : 

"The  plaintiff  John  G.  E^rij,  on  April  17th,  1877,  re- 
covered judgment  in  the  B^ritou  Circuit  Court,  against 
Henry  B.  Henderson, /or-4U 50.85  and  costs.  The  plain^ 
Cyrus  Slawson,  on^^the  same  day  and  in  the  same  court, 
also  recovered  judgment  against  said  Jgenderson,  for  $92.88, 
and  costs.  Both  judgments  bore  interest  at  the  rate  of 
ten  per  cent  from  date,  and  were  collectible  without  the 
benefit  of  appraisement  laws.  An  execution  w^as  duly 
issued  on  May  1st,  1877,  on  each  of  these  judgments,  and 
placed  in  the  hands  of  the  sheriff  of  Benton  county,  who, 
on  July  11th,  1877,  levied  both  of  said  executions  on  forty 
acres  of  growing  corn  in  ^aid  county.    After  legal  notice, 
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said  corn  was  duly  Ai^Jd  at  sherifi'^s  sale,  on  October  13th, 
1877,  to  the  pli^^JtiSs,'  for  $160,  which  was  properly  credited 
on  said  executions.  Said  corn  was  levied  upon  and  sold 
under  said  executions  as  the  property  of  said  Henry  B. 
Henderspn — ^the  return  of  the  officer  thereon  showing  that 
said  levy  was  made  by  the  direction  of  said  Henderson. 
This  statement  in  said  return  is  denied  by  said  Henderson, 
in  his  evidence  in  this  case. 

"  On  January  16th,  1877,  the  defe^^dant,  John^tout,  duly 
recovered  judgment  before  a  justice  of  the  peace  of  said 
Benton  county,  against  said  Henry  B.  Henderson,  for 
$97.25  and  costs,  colle«ftible  without  benefit  of  appraise- 
ment laws.  On  February  2Sd,  1877,  Elizabeth  Henderson, 
wife  of  said  Henry,  becf^me,  in  due  form  of  law,  replevin 
bail  for  stay  of  execution  on  said  judgment.  On  October 
1st,  1877,  an  execution  was  issued  by  the  justice,  against 
the  property  of   Henry  B.  and  Elizabeth,  and   was  duly 


levied  by  the  constable  upon  the  samfe  forty  acres  of  corn, 
levied  upon  as  aforesaid,  by  the  executions  in  favor  of 
the  plaintifis.  After  legal  notice,  the  constable  duly  sold 
the  corn,  at  public  sale,  to  the  defendant.  Stout,  on  October 
24th,  1877,  for  $50,  which  was  credited  upon  the  execution. 
Uoder  this  last  execution,  the  corn  was  levied  upon  and 
sold  as  the  property  of  said  Elizabeth — the  return  of  the 
constable  showing  that  it  was  levied  upon  by  her  direc- 
tion. 

"  Claiming  ^i^^gy  P^^g^jS^^  purchase  at  said  constable's 
sale,  the  defendantJ^Dtoiitrprior  to  the  commencement  of 
this  action,  took  possession  of  and  gathered  said  forty 
acres  of  corn,  and  appropriated  the  whole  of  the  same  to 
his  use,  without  the  plaintifts*  consent.  There  were  one 
thousand  bushels  of  said  corn.  It  was  of  the  value  of  $100, 
in  the  field,  at  the  time  the  defendant  took  possession  of  it. 
Said  corn  was  grown  upon  a  part  of  a  farm  upon  which 
said  Henderson   and  Elizabeth  Henderson,  husband  and 
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wife,  resided  during  the  year  1877.  Said  farm,  since  Octo- 
ber 26th,  1876,  has  been  the  separate  property  of  the  said 
Elizabeth.  Said  farm,  including  said  forty  acres  in  coni^, 
was  cultivated  by  said  Henry  B.,  by  his  own  labor  and  the 
hired  labor  of  others  paid  for  from  the  products  of  the 
farm.  The  farming  implements  and  teams,  except  one 
horse  belonging  to  said  Elizabeth,  used  in  the  cultivation 
of  said  farm,  were  the  property  of  said  Henry  B.  He  cul- 
tivated said  farm,  and  disposed,  of  the  proceeds  thereof^ 
the  same  as  if  the  farm  was  his  own.  There  was  no  ex* 
press  contract  whatever  between  the  said  Henry  B.  and 
Elizabeth,  respecting  his  occupancy  and  cultivation  of  said 
land,  but  he  occupied  and  cultivated  the  same  with  her 
knowledge  and  without  objection  on  her  part. 

"The  rental  value  of  said  Jand  for  1877  was  equiva- 
lent to  the  value  of  one-third  of  the  crops  raised  thereon. 

"  As  conclusions  of  law  upon  the  foregoing  facts,  the 
court  finds  that  said  Henry  B.  occupied  said  lands  as  the 
tenant  of  said  Elizabeth ;  that  twothirds  of  said  forty 
acres  of  com,  as  his  property,  was  subject  to  execution,  to 
pay  the  plaintifis'  judgment ;  that  one-third  of  said  corn, 
as  her  property,  was  subject  to  execution  to  pay  the  de- 
fendant's judgment;  and  that,  by  said  judicial  sales,  the 
plaintifis  became  the  owners  of  two-thirds,  and  the  de- 
fendant of  one-third,  of  said  corn.  Wherefore  the  court 
finds  for  the  plaintifis,  and  assesses  their  damages  at 
$138.38." 

The  first  question  to  settle  is,  was  the  corn,  or  any 
part  of  it,  thus  grown  upon  the  lands  of  Elizabeth  Hen- 
derson, the  property  of  Henry  B.  Henderson  ? 

The  statute  of  May  Slst,  1852, 1  R.  S.  1876,  p.  550,  enacts 
as  follows : 

"  Sec.  5.  No  lands  of  any  married  woman,  shall  be 
liable  for  the  debts  of  her  husband ;  but  such  lands 
and  the  profits  therefrom,  shall  be  her  separate  prop- 
erty, as  fully  as  if  she   was   unmarried.' 


?> 
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It  is  clear  that  the  corn  in  this  case  was  of  the  profits 
of  the  wife's  lands  ;  it  was  therefore  not  subject  to  execa- 
tion  to  pay  her  husband's  debts.  The  case  of  Montgomery 
V.  HickmaUy  62  Ind.  598,  we  think,  settles  the  question. 
That  case  is  similar  to  this,  and  has  been  followed  in  the 
case  of  Patton  v.  Rankin^  68  Ind.  245. 

The  following  preceding  cases  are  also  in  harmony  with 
the  same  rulings  :  Johnson  v.  RunyoUy  21  Ind.  115 ;  Wood- 
ward V.  Lindley,  43  Ind.  333 ;  Cooper  v.  Ham,  49  Ind.  898; 
Carver  \,  Career ^  58  Ind.  241. 

We  think  the  court  erred,  as  a  conclusion  of  law  from 
the  facts  found,  in  holding  that  the  husband  was  the  ten- 
ant of  the  wife.  The  finding  shows  that  there  was  no 
such  express  agreement,  and  no  such  implied  agreement 
will  arise  between  husband  and  wife,  living  together  as  a 
common  family,  concerning  matters  which  go  to  the  sup- 
port and  benefit  of  the  household.  As  between  members 
of  a  family,  living  together  in  a  common  household,  no 
implied  contmct  will  arise  for  services  rendered,  or  benefits 
received,  in  the  common  support  of  the  household.  This 
law  is  well  settled.  Resor  v.  Johnson^  1  Ind.  100 ;  Oxford 
y.  McFarland,  3  Ind.  156;  House  v.  House^  6  Ind.  60; 
Magheev,  Baker,  15  Ind.  2b4;  Adams  v*  Adanis^  28  lud. 
SO;  Cauble  V.  Ryman^  26  Ind.  207;  Garner's  AdmW  v. 
Board,  27  Ind.  323 ;  King's  Adm'r  v.  Kelly,  28  Ind.  89; 
Wills  V.  Wills,  84  Ind.  106 ;  Hays  v.  McConneU,  42  Ind. 
285  ;  Richards  v.  O'Brien,  64  Ind.  418 :  Dame  v.  Coffman, 
58  Ind.  345. 

Whether  the  entry  of  replevin  bail  by  Elizabeth  Hen- 
derson, on  the  docket  of  the  justice  of  the  peace,  for 
Henry  B.  Henderson,  was  valid  or  not.  whether,  if  valid, 
she  is  estopped  by  directing  the  le^y  to  be  made  upon  the 
ijorn,  or  not,  and  whether  the  appellant  took  any  title  to 
the  corn,  as  against  the  Hendersons,  by  his  purchase  under 
the   constable's  sale,  or  not,  are  questions  we   need  not 
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decide.  Admitting  that  the  apj^gUfie^  took  color  of  title 
to  the  corn,  by  their  purchase  uuder  the  sheriif 's  sale, 
sufficient  to  maiutain  the  action  against  a  wrong-doer,  yet, 
as  they  took  no  property  in  the  corn  by  their  purchase  as 
as^ainst  the  Hendersons,  they  can  not  maintain  the  action 
against  the  appellant,  who  has  color  of  title  from  the 
Hendersons,  which  is  yet  undisputed.  In  other  words,  the 
appellees  can  not  maintain  the  title  to  the  corn,  merely  by 
showing  that  the  appellant  had  no  title,  unless  they  cauy 
show  that  they  had  title  in  themselves  sufficient  to  main< 
tain  the  action. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
aud  the  cause  is  remanded,  with  instructions  to  find  for 
the  appellant,  as  a  conclusion  of  law  from  the  facts  stated 
iu  the  special  finding,  aud  to  render  judgment  accord- 
ingly- 
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Rents  and  Profits. — Aangnment  of. — An  assignment  in  writing  as  fol- 
lows :  **  For  value  received,  I  hereby  assign,  transfer  and  set  over  to  J.  G. 
all  my  right,  title,  claim  and  interest  in  and  it)  the  rents  and  profits  of  the 
farm  in  Clark  county/'  describing  it,  only  operates  to  assign  and  transfer 
to  such  assignee  the  rents  and  profits  to  accrue  after  the  date  of  its  execu- 
tion, and  not  to  invest  him  with  any  title  or  claim  to  rents  and  profits 
which  had  alreadv  accrued. 

From  the  Floyd  Circuit  Court. 

J.  H.  Stotsenburg^  for  appellant. 
S.  K,  Wolfe^  for  appellees. 

NiBLACK,  J. — This  was  an  action  by  Josiah  Gwin,  against 
John  H.  Biel  and  Cassins  E.  Merrill. 

The  complaint  alleged,  that  on  the  13th  day  of  Novem- 
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ber,  1872,  and  coatinuously  until  the  19th  day  of  July, 
1874,  the  said  Merrill  was  the  owner  in  fee-simple,  unless 
deprived  of  such  ownership  by  the  facts  hereinafter  stated, 
of  a  tract  of  land  in  Clark  county,  particularly  describing 
it,  of  the  value  of  at  least  (3,000 ;  that'  on  and  after  said  13th 
day  of  November,  1872,  the  said  Merrill  executed  and  de- 
livered to  one  Jonathan  Peters  and  others  two  mortgages 
on  said  tract'of  land,to  secure  the  payment  of  certain  notes 
amounting  to  something  more  than  the  sum  of  $8,000, 
which  mortgages  were  duly  recorded  in  the  recorders 
office  of  said  county  of  Clark,  and  thereby  became  a  lien 
on  said  real  estate ;  that  afterward,  on  the  Slst  day  of 
December,  1872,  the  defendant  John  H.  Biel,  who  was  the 
owner  and  holder  of  one  of  said  mortgages,  brought  suit 
in  the  Clark  Circuit  Court  to  foreclose  his  mortgage, 
making  the  said  Merrill,  Jonathan  Peters  and  all  other 
persons  holding  mortgages  on  the  mortgaged  lands  defend- 
ants in  such  suit,  which  suit,  on  the  13th  day  of  January, 
1873,  resulted  in  a  judgment  of  foreclosure  of  the  said 
Biel's  mortgage,  and  in  an  order  of  sale  of  the  mortgaged 
lands,  apportioning  the  proceeds  amongst  the  lien-holders 
thereon,  according  to  the  priorities  of  their  respective  liens, 
all  the  contracts  upon  which  such  judgment  and  order  of 
sale  were  founded  having  been  entered  into  subsequent  to 
the  4th  day  of  June,  1861;  that  afterward,  on  the  1st  day 
of  June,  1878,  an  order  for  the  sale  of  such  mort- 
gaged lands  was  issued  to  the  sheriff  of  Clark  county, 
who,  after  due  notice  and  at  a  public  sale,  sold  said  lauds 
to  the  said  Biel  on  the  19th  day  of  July,  1873,  for  the  sum 
of  $1,500.00,  and  who,  upon  the  payment  of  the  purchase- 
money  by  said  Biel,  issued  to  him  a  certificate  of  purchase 
as  required  by  law;  that  afterward,  on  the  18th  day  of 
July,  1874,  and  within  one  year  from  the  date  of  such 
sale,  the  said  Peters,  being  a  party  to  the  foreclosure  pro- 
ceedings and  a  lien-holder  on  the  mortsraged  lauds  as 
above  stated,  redeemed  said  lands  by  paying  to  the  clerk 
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of  the  Clark  Circuit  Court  for  the  use'of  Biel^  the  pur^ 
chaser  thereof,  the  said  sum  of  $1,660.00,  being  the  amount 
of  the  purchase-money  paid  by  the  said  Biel  with  ten  per 
cent,  interest  per  annum  thereon  ;  that  afterward,  on  the 
10th  day  of  November,  1874,  and  long  after  the  redemp- 
tion  of  said   lands  had  expired,  the  said  Peters,   by  an 
arrangement  with   said   Biei,  and  without  the  knowledge 
or  consent  or  subsequent  ratification  of  Merrill,  or  of  the 
plaintiff,  demanded  and  received  back  from  the  said  clerk 
of  the  Clark  Circuit  Court,  the  said  sum  of  (1,650.00  so  paid 
to  him  as  above  alleged,  in  redemption  of  said  lands ;  that 
no  order  of  sale  or  other  writ  or  mandate  has  been  issued 
for  the  sale  of  the  mortgaged  lands  since  the  said  18th  day 
of  July,  1874,  nor  has  the   said   Merrill  in   any  manner 
since  that  time  parted  with  the  title  he  had  remaining  in 
said  lands ;  that,  when  the  said  Biel   received  the  certifi- 
cate of  purchase  of  the  mortgaged  lands,  as  herein  above 
stated,  he  took  possession  of  said  lands,  and  received  and 
appropriated  the  rents  and  profits  thereof  from  the  18th 
day  of  July,  1872,  until  the   19th  day  of  July,   1874, 
amounting  to  the  sum  of  $500.00  ;  that  afterward,  on  the 
17th  day  of  December,  1875,  and  before  the   commence- 
ment of  this   suit,  the   said   Merrill   assigned,  transferred 
and  set  over,  by  a  paper  in  writing,  a  copy  of  which  was. 
filed  with  the  complaint,  all  his  right,  title  and  interest  in 
and  to  said  rents  and  profits,  so  received  and  appropriated 
by  the  said  Biel.     A  bill   of  particulars  of  the  rents  and 
profits    sued    for    was    also    filed    with     the    complaint. 
Wherefore    the    plaintiff  demanded    judgment    against 
Biel  for  $600.00,  and  that  Merrill  be  required  to  answer  as 
to  his  alleged  assignment  of  such  rents  and  profits. 

The  assignment  referred  to  in  the  complaint,  and  known 
as  "  Exhibit  A,"  was  as  follows  : 

"  Greenwood,  Carroll  County,  Mississippi,  1 

December  17th,  1875.      j 

"  For  value  received,  I  hereby  assign,  transfer  and  set 
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over  to  Josiah  Gtwiii  all  my  right,  title,  claim  and  interest 
ill  and  to  the  rents  and  profits  of  the  farm  in  Clark 
county,  Indiana,  which  I  boughl;  of  Jonathan  Peters,  and 
mortgaged  on  ii'ovember  13th,  1872,  to  said  Peters,  Ed- 
win S.  Catley  and  Michael  C.  Kerr.  Said  farm  contaios 
about  189|  acres,  and  a  correct  description  of  it  will  be 
found  in  said  mortgage,  which  was  recorded  Noveniber 
23d,  1872.  It  is  the  same  farm  which  I  afterward,  on 
November  14th,  1872,  mortgaged  to  Washington  C.  De- 
Pauw,  to  secure  about  $5,500.00. 

"Cassius  E.  Mbrkill." 

Biel  demurred  to  the  complaint,  for  want  of  sufficient 
facts,  and  his  demurrer  was  sustained.  The  plaintiff  elect- 
ing to  stand  by  his  complaint,  final  judgment  was  ren- 
dered upon  the  demurrer,  for  the  defendants. 

In  their  argument  upon  the  sufficiency  of  the  complaint, 
counsel  on  both  sides  have  devoted  the  greater  portion  of 
their  time  to  the  q[ue8tions  : 

First.  Had  Peters  the  right  to  withdraw  the  redemp- 
tion-money paid  by  him  to  the  clerk  of  the  Clark  Circuit 
Court,  as  charged  ? 

Second.  If  not^  then  in  what  condition  were  the  mort- 
gaged lands  left  by  the  actual  withdrawal  of  such  money 
by  him? 

The  view  we  have  taken  of  this  case,  however,  in  another 
respect,  renders  it  unnecessary  that  we  shall  pass  upon 
either  one  of  those  questions. 

Granting  that  a  right  of  action  had  accrued  to  Merrill, 
for  some  amount,  on  account  of  rents  received  and  appro- 
priated by  Biel,  we  think  the  facts  alleged  did  not  show 
that  such  right  had  been  assigned  and  transferred  toQwin. 

As  we  construe  "  Exhibit  A,"  which  both  parties  treat 
as  properly  before  us  as  a  part  of  the  complaint,  it  only 
operated  to  assign  and  transfer  to  Gwin  the  rents  and 
profits  of  the  mortgaged  lands  to  accrue  after  the  date  of 
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its  execution,  and  not  to  invest  him  with  any  title  or  claim 
to  rents  and  profits  which  had  already  accrued.  The 
language  used  in  assigning  and  transferring  such  rents  and 
profits  was  no  more  retrospective  in  its  effect  than  would 
have  been  that  of  an  ordinary  deed  of  conveyance,  convey- 
ing to  Gwin  an  absolute  title  to  the  lands  from  which  the 
rents  and  profits  were  to  be  derived. 

With  the  construction  thus  given  to  "  Exhibit  A,"  the 
plaintiff*  did  not  show  himself  entitled  to  recover  any  of  the 
rents  and  profits  sued  for,  and  hence  there  was  no  error  in 
sustaining  a  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

Note. — Howk,  J.,  having  been  of  counsel  in  this  cause^ 
was  absent  during  its  consideration. 
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MoRTOAOiS  — Sale  of  Mortgaged  Premises,  on  Execution  Against  Husband,-^ 
Partition  of  One-Third  to  Mortgagor's  Wife. — Foreclosure  by  a  svtbsequent 
Purchaser  of  both  the  Mortgage  and  the  other  Two-Thirds. — A  husband        70   501' i 

and  wife  executed  a  mortgage  on  lands  belonging  to  him,  to  secure  the       -^ 

payment  of  a  promissory  note  executed  by  the  husband  to  evidence 
his  own  debt.  The  mortgaged  premises  were  afterward  sold  on 
execution  on  a  personal  judgment  against  the  husband  alone,  to 
one  who  subsequently  instituted  an  action  for  partition  of  the  same, 
wherein,  under  the  act  of  March  11th,  1S75,  1  B.  S.  1876.  p.  554, 
one-third  was  set  off  to  the  wife  and  the  other  two-thirds  to  the  purchaser. 
Buch  note  and  mortj^a'^^e  having  been  endorsed  to  one  who  subsequently 
received  a  conveyance  of  the  said  two-thirds  of  the  mortgaged  premises, 
he  then  instituted  an  action  on  the  note  against  the  husband,  and  to  fore- 
close the  mortgage  against  the  one-third  set  off  to  the  wife.  The  third 
and  the  two-thirds  were  each  of  a  value  more  than  sufficient  to  satisfy  the 
mortgage  debt. 

Held,  that  the  two-thirds  owned  by  the  plaintiff,  and  not  the  third  set  off  to 
the  wife,  should  be  first  subjected  to  sale  to  satisfy  the  mortgage  debt. 
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From  the  Hendricks  Circuit  Court, 

L.  M.  Campbell  and  C.  S.  Denny j  for  appellant 
J.  B.  Julian  and  J,  F,  JnUan^  for  appellees. 

NiBLACK,    C.  J. — The  complaint  in    this  case  charged, 
that  on  the  27th   day  of   November,   1876,   William  0. 
Parker  executed  to  one  Aimee  J.  Medsker  his  note  for 
five  hundred  and  fifty  dollars  and  five  per  cent,  attorney's 
fees,  and  payable  one  year  after  date  with  ten  per  cent 
interest;   that,  concurrently  with   the  execution  of  such 
note,  the  said  William  O.  Parker  and  Elizabeth  Parker, 
his  wife,  executed  a  mortgage  on  certain  lands  in  Hen- 
dricks county,  of  which  the   said  William  O.  Parker  was 
the  owner  in  fee-simple,  to  the  said  Aimee   J.    Medsker, 
to  secure  the  payment  of  such  note,  which  mortgage  was 
recorded   in  due  time ;    that,    before   maturity,   the  said 
Aimee  J.  Medsker  sold  and  assigned  said  note  and  mort- 
gage to  one  William  P.Shirley;   that   afterward  Shirley 
sold  and  assigned  the  note  and  mortgage   to   one  Alpha 
Medsker ;  that  afterward  the  said  Alpha  sold  and  assigned 
the  note  and  mortgage  to  Carrie  A.  Medsker,  the  plaintiff, 
who  afterward  intermarried  with,  and  became  the  wife  of 
the  said  Alpha ;  that  on  the  81st  day  of  January,  1877, 
the  State,  on  the  relation  of  Alfi^d  A.  Barnes,  as  guar- 
dian of  the  said  Alpha,  recovered  a  judgment  in  the  court 
below,  for  one  thousand  four  hundred  and  thirty-one  dol- 
lars and  ninety-seven  cents,  against  the  said  William  0. 
Parker ;  that  on  the  9th  day  of  February,  1877,  an  exe- 
cution  was  issued  on   said  judgment    to  the  sheriff  of 
Hendricks  count v,  who  levied  said  execution  on  the  lands 
mortgaged  as  above,  and  sold  all  the  interest  and  estate 
of  the  said  William  0.  Parker  in  and  to  the  same,  to  the 
said  Barnes,  as  such  guardian,  for  one  thousand  five  hun- 
dred and  forty  dollars  and  sixty-two  cents  ;  that  the  said 
Barnes  afterward  caused  the  sheriff*  to  convey  the  interest 
and    estate  in    said  lands   so  purchased    by  him    to  the 
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said  Alpha,  who  afterward  conveyed  such  interest  and 
estate  to  the  plaintiff';  that,  while  lie  was  the  owner  of  such 
mortgaged  lauds,  the  said  Alpha  instituted  proceedings  in 
partition  against  the  said  Elizabeth  Parker  and  others,  for 
the  partition  of  such  lands,  which  resulted  in  the  assign- 
ment and  setting  off  to  the  said  Elizabeth  of  one-third  in 
value  of  such  lands,  by  m^tes  and  bounds,  during  her 
natural  life,  she  being  the  second  wife  of  the  said  William 
O.  Parker,  and  without  issue  by  him. 

The  complaint  further  charged  that  the  interest  and 
estate  in  said  lands  so  assigned  and  set  off  to  the  said 
Elizabeth  was  sufficient  in  value  to  pay  and  discharge  the 
mortgage  indebtedness  above  described.  Wherefore  the 
plaintiff*  demanded  judgment  against  the  said  William  O. 
Parker  upon  the  note,  and  the  foreclosure  of  the  mort- 
gage, and  that  the  interest  and  estate  of  the  said  Elizabeth 
be  first  sold  to  satisfy  the  mortgage  debt. 

Other  persons  were  made  defendants  to  answer  as  to 
their  supposed  interest  in  the  mortgaged  lands. 

Elizabeth  Parker  answered,  that  when  she  executed  the 
mortgage,  she  was  the  wife  of  her  co-defendant  William 
O.  Parker,  as  she  still  continued  to  be ;  that  the  indebted- 
ness which  the  mortgage  was  given  to  secure  waa  the  debt 
of  her  said  husband  alone,  and  that  she  only  signed  the 
mortgage  at  his  request  and  for  his  accommodation  ;  that, 
at  the  time  of  the  execution  of  the  mortgage,  her  said 
husband's  separate  interest  in  the  lands  was  worth  three 
thousand  dollars,  and  was  still  worth  more  than  enough  to 
pay  the  mortgage  debt  and  satisfy  the  Barnes  judgment. 
Wherefore  she  was  entitled  to  hold  her  interest  in  the 
lands  free  and  discharged  from  the  mortgage. 

All  the  other  defendants  made  default. 

The  plaintiff*  demurred  to  the  answer  of  Elizabeth 
Parker  as  above,  but  her  demurrer  was  overruled,  when  a 
reply  in  denial  was  filed. 
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Upon  the  trial,  the  evidence  substantially  sustained  the 
allegations  both  of  the  complaint  and  of  the  answer,  and 
the  court  found  that  there  was  due  to  the  plaintiff,  upon 
the  note  in  suit,  the  sum  of  $622.00,  and  rendered  judg- 
ment against  William  O.  Parker  for  that  amount,  and 
also  entered  a  decree  of  foreclosure  upon  the  mortgage. 

The  plaintiff  thereupon  moved  the  court  for  an  order 
directing  that  the  interest  of  the  said  Elizabeth  Parker,  in 
the  mortgaged  lands  so  set  off'  to  her  as  above  stated,  should 
be  first  sold  to  satisfy  the  mortgage  debt,  but  that  motion 
was  overruled,  and  instead  thereof  the  court  ordered  and 
directed  that  the  estate  of  the  plaintiff  in  said  lands  be  first 
sold  to  pay  said  debt,  and  that  the  interest  of  the  said 
Elizabeth  should  not  be  sold  unless  the  estate  of  the  plain- 
tiff should  prove  to  be  insufficient  for  that  purpose. 

The  plaintiff*  has  appealed  and  assigned  error  upon  the 
overruling  of  the  demurrer  to  the  answer,  and  upon 
the  refusal  of  the  court  to  order  the  interest  of  the  said 
Elizabeth  to  be  first  sold,  as  above  set  forth. 

Ordinarily,  upon  the  foreclosure  of  a  mortgage  on  real 
estate,  against  a  husband  and  wife,  for  the  debt  of  the  hus- 
band,  the  interests  and  estates  of  both  in  the  land  are 
ordered  to  be  sold  to  pay  the  mortgage  debt,  without  re- 
quiring the  estate  of  the  husband  to  be  first  exhausted,  but 
when  the  interests  of  the  husband  and  wife  have  been 
severed  after  the  execution  of  the  mortgage,  a  different 
practice  is  clearly  contemplated. 

Where  a  husband  and  his  wife  execute  a  mortgage  on 
land  for  his  separate  debt,  and  he  dies  without  satisfying 
the  mortgage,  the  widow  is  entitled  to  have  the  mortgage 
paid  out  of  the  general  assets  of  his  estate,  for  the  protec- 
tion of  her  interest  in  the  mortgaged  lands.  Perry  v. 
Borton,  25  Ind.  274;  Newcomer  v.  WaUace^SO  Ind.  216; 
Hunsucker  v.  Smith,  49  Ind.  114. 

We  think,  that,  so  far  as  it  can  be  made  applicable,  the 
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same  rule  ought  to  be  applied  to  eases  like  this,  where  the 
interests  of  the  mortgagor  and  his  wife  have  been  severed 
under  the  provisions  of  the  act  of  March  11th,  1875,  having 
relation  to  certain  inchoate  interests  of  married  women, 
and  that,  acting  in  analogy  with  that  rule,  the  court  below 
did  right,  both  in  overruling  the  demurrer  to  the  answer 
of  the  defendant  Elizabeth  Parker,  and  in  ordering  that 
the  estate  of  the  plaintiff  in  the  mortgaged  lands  should 
be  first  sold  to  paj  the  mortgage  debt.  The  case  of  Hous- 
ton v.  Houston^  67  Ind.  276,  has  been  cited  and  relied  on  by 
the  appellant,  but  we  are  unable  to  see  that  the  ruling  of 
the  court  below,  complained  6f,  was  in  any  respect  in 
conflict  with  that  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Bobbitt  v.  Shrter  bt  al. 

8<TERTT8HIP.— Cbn<riAM<ioii.— JSwd«»c«,---BB<oppc/.— A.,  B.  and  C.  executed 
tbeir  joint  note,  witbout  any  thing  upon  its  face  to  indicate  that  any  of 
them  were  sureties.  A.  was  principal,  and  B.  signed  the  note  as  surety, 
with  the  understanding  that  A.  would  ohtain  G.  or  some  one  else  to  sign 
as  a  cosurety.  The  note,  with  the  names  of  A.  and  B.  signed  to  it.  was  pre- 
sented to  0.  hy  A.,  who  stated  to  G.  that  he  and  B.  wanted  to  renew  a 
note,  and  asked  G.  to  execute  the  note  with  them,  which  he  did,  helieving  A. 
and  B.  hoth  to  be  principals.  Judgment  was  taken  by  the  payee* 
against  all  the  makers.  Nothing  being  settled  as  to  the  suretyship,  between 
the  parties,  and  A.  being  insolvent,  B.  paid  the  judgment,  chiiming  to 
have  been  a  co-surety  with  G.,  and  assigned  his  claim  for  contribution  to 
the  plaintiffs.    Suit  by  them  against  G.,  for  contribution  as  a  co-surety. 

Held,  that  G.  is  not  liable  to  B.  for  contribution,  and  that,  as  between  them^ 
the  latter  must  be  regarded  as  a  principal  and  the  former  as  a  surety. 

Held,  also,  that  such  statement  of  A.  to  0,  at  the  time  G.  signed  the  note, 
was  competent  evidence,  as  part  of  the  res  gutm. 

Vol.  LXX,— 88 


5U  SUPREME  COUKT  OF  INDIANA. 

Bobbitt  *.  Shryer  et  al. 


Held,  also,  thnt  the  simple  presentation  of  the  note  to  C,  for  his  signatore, 
by  A.,  without  any  representation,  would  have  been  equivalent  to  a  repre- 
sentation that  A.  and  B.  were  principals. 

Heldj  also,  that  6  was  estopped ,  as  between  him  and  C,  to  claim  that  he 
was  a  surety  only,  and  entitled  to  contribution  from  C. 

From  the  Greene  Circuit  Court. 

W.  J.  Baker  and  L.  Shaw,  for  appellant. 

WoRi>EN,  J. — Samuel  A.  Records,  James  M.  Records 
and  Elijah  Bobbitt  executed  their  promissory  note  bear- 
ing date  January  15th,  1872,  and  payable  one  day 
after  date,  to  John  Dishman,  for  the  sum  of  five  hundred 
and  twenty-five  dollars.  The  note  was  joint,  and  there 
was  nothing  on  the  face  of  it  to  indicate  that  any  of  the 
makers  were  sureties. 

The  note  not  being  paid,  judgment  was  obtained 
upon  it  by  the  payee,  Dishman,  in  the  Greene  Circuit 
Court,  against  all  the  makers ;  and,  Samuel  A.  Records 
being  wholly  insolvent,  James  M.  Records  paid  the  judg- 
ment. In  the  judgment  nothing  was  settled  as  to 
any  question  of  suretyship. 

James  M.  Records,  claiming  to  have  been  a  co-surety 
with  Bobbitt  upon  the  note,  for  Samuel  A.  Records,  assigned 
his  claim  for  contribution  to  the  plaintifiB,  Shryer  and 
Dugger,  who  brought  this  action  against  Bobbitt  for  con- 
tribution. The  cause  was  tried  by  the  court,  resulting  in 
a  finding  and  judgment  for  the  plaintiffs. 

The  evidence  is  in  the  record,  and  the  facts  upon  which 
the  case  must  turn  may  be  stated  in  the  language  of  the 
witnesses. 

The  plaintiffs,  having  given  in  evidence  the  record  in 
the  action  upon  the  note,  introduced  James  M.  Records 
as  a  witness,  who  testified  as  follows  : 

"  Samuel  A.  Records  was  the  principal  in  the  note  on 
which  the  judgment  of  Dishman  was  taken,  and  the  de- 
fendant, Elijah  Bobbitt,  and  myself  were  sureties.  I  paid 
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the  judgment  and  costs  in  full,  on  March  20th,  1875.  The 
amount  I  paid  was  (784.14.  I  signed  the  note  at  the  meet- 
,  ing-house  nearOwensburgh.  No  one  else  had  signed  it  at 
that  time  except  Samuel  A.  Records,  and  I  signed  it  as  his 
surety,' at  his  request,  and  it  was  understood  that  he 
would  get  Mr.  Bobbitt*  or  some  one  else  to  sign  it  too. 
After  I  signed  it,  I  gave  it  to  Sam.  Bobbitt  was  not 
present  when  this  took  place.  Samuel  A,  Records  is  liv- 
ing now  in  Illinois,  and  is  insolvent.  I  transferred  my 
claim  for  contribution  to  the  plaintifis,  before  this  suit  was 
begun.*' 

The  defendant,  Bobbitt,  testified  as  follows : 

"  Samuel  A.  Records  came  to  me  with  the  note  mentioned, 
and  told  me  that  he  and  James  M.  Records  wanted  to  re- 
new a  note  to  John  Dishman,  and  asked  me  to  go  on  the 
note  with  them.  The  names  of  Samuel  A.  Records  and 
James  M.  Records  were  then  on  the  note,  and  I  signed  the 
note,  believing  that  both  of  them  were  principals.  This 
was  at  Owensburgh,  and  James  M.  Records  was  not  pres- 
ent. I  knew  nothing  about  the  note  except  what  Sam, 
told  me.  After  James  M.  Records  paid  the  judgment,  he 
never  said  any  thing  to  me  about  it,  nor  demanded  any 
contribution.  The  first  I  knew  of  his  claiming  any  thing 
was  when  this  suit  was  brought." 

We  have  no  brief  for  the  appellees,  and  are  therefore 
not  advised  upon  what  ground  it  was  claimed  or  held  bel- 
low, that  the  defendant,  Bobbitt,  was  liable  to  contribu- 
tion. We  have,  however,  a  very  well  prepared  brief  for 
the  appellant,  in  which  it  is  insisted  that  he  is  not  thus 
liable. 

Upon  an  examination  of  the  question,  we  have  con- 
eluded,  that,  on  the  facts  shown,  Bobbitt  is  not  liable  to 
James  M.  Records  for  contribution ;  in  other  words,  that, 
as  between  James  M.  Records  and  Bobbitt,  the  former 
must  be  regarded  as  a  principal  in  the  note,  and  the  latter 
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80  a  surety  for  the  two  Records*  Of  course,  so  far  as  Samuel 
A.  Records  is  concerned,  he  must  be  recognized  as  the 
principal  in  the  note,  and  the  other  two  makers  as  his 
sureties ;  but  it  does  not  therefore  follow,  that,  as  between 
James  M.  Records  and  Bobbitt,  they  must  be  held  as  co- 
sureties of  Samuel  A.  The  note,  as  has  been  said,  was 
joint,  with  nothing  upon  its  face  to  indicate  that  the  makers 
were  not  all  principals.  When  signed  by  James  M.,  it  hav- 
ing been  already  signed  by  Samuel  A.,  it  was  left  in  the 
bauds  of  the  latter  to  procure  the  signature  of  Bobbitt  or 
some  one  else.  In  this  condition,  the  note  was  presented 
by  Samuel  A.  to  Bobbitt  for  his  signature.  Samuel  A. 
4»aid  to  Bobbitt,  that  he  and  James  M.  wanted  to  renew  a 
^ote  to  John  Disbman^  and  asked  him  to  go  on  the  note 
with  them,  which  he  did,  supposing  them  to  be  both  prin- 
cipals. The  statement  made  by  Samuel  A.  to  Bobbitt 
implied  clearly  that  he  and  James  M.  were  principals  in 
the  note ;  and  we  see  no  good  reason  why  the  statement 
was  not  competent  evidence,  as  part  of  the  res  gestce, 
tending  to  show  the  character  of  the  transaction.  Sin^ilar 
.eyidence  was  held  to  be  competent  in  the  case  of  Bomer 
y.  Bendellj  31  Ind.  128.  See,  also,  the  cases  of  Oldham  v. 
Broomj  28  Ohio  State,  41 ;  Adams  v.  Flanagan,  86  Vt.  400. 

But,  if  the  evidence  in  regard  to  the  statement  were  to 
be  regarded  as  struck  out,  the  case  would  not  be  mate- 
lially  changed.  The  note  on  its  face,  as  presented  to  Bob- 
bitt for  his  signature,  imported  that  the  two  Records 
svere  principals  therein.  Sexton  v.  Sexton,  35  Ind.  88. 
And  the  presentation  of  it  to  him  for  his  signature,  with- 
out explanation,  was  equivalent  to  a  representation  that 
tbose  who  had  signed  it  were  principals. 

In  Deardorf  v.  Foresman,  24  Ind.  481,  an  elaborately 
considered  case,  it  was  held,  that  if  a  surety  sign  a  note 
jMid  leave  it  with  the  principal  to  procure  the  signature  of 
pjther   sureties,    and    the   principal,  in   disregard  of  his 
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promise,  delivers  the  note  to  the  payee  without  procurin|^ 
the  additional  sureties,  the  surety  thus  signing  is  bound ; 
and  this  on  the  ground  that  the  surety  thus  signing,  by 
leaving  the  note  with  the  principal,  made  the  latter  his 
agent  for  its  delivery  to  the  payee. 

There  is  some  analogy*  between  that  case  and  the  pres*^ 
ent. 

Here,  James  M.  Records  left  the  note  in  the  hands  of 
Samuel  A.,  to  procure  the  signature  of  Bobbitt  thereto. 
He  thus  wilfully  put  it  into  the  power  of  Samuel  A.  to 
procure  Bobbitt's  signature  on  the  supposition  that  both 
the  previous  signers  were  principals,  for  such  was  the 
unexplained  legal  effect  of  the  note  as  presented  to  Bob- 
bitt. Bobbitt  was  thus  misled,  and  signed  the  note  iti 
the  belief  that  both  the  previous  signers  were  principals. 
Under  these  circumstances,  we  think  it  clear  that  James 
M.  is  estopped,  as  between  himself  and  Bobbitt,  to  claim 
that  he  was  a  surety  only  on  the  note,  and  entitled  to  oon- 
tribution  from  Bobbitt.  The  law,  as  enunciated  in  the 
case  of  Pickard  v.  Sears^  6  A.  &  E.  469,  474,  followed  iti 
hundreds  of  instances  perhaps,  is  entirely  applicable  to 
the  case,  viz. :  that  "  where  one  by  his  words  or  conduet 
wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  so  bA 
to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time." 

The  case  is  not  without  authority  which  seems  to  be 
directly  in  point.  In  Keith  v.  Goodwin^  31  Vt.  268,  Good- 
win, among  others,  had  signed  a  note,  apparently  as  a 
principal ;  and,  after  it  had  been  thus  signed,  Keith  signed 
a  guaranty  upon  it,  supposing  that  those  who  had  signed 
it  were  principals,  as  between  themselves.  Keith  paid  the 
note,  took  an  assignment  thereof,  and  sued  Goodwin  upon 
it    Goodwin  claimed  to  have  been  a  surety  only  upon  the 
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note.  Bedfield,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said,  among  other  things :  ^'  The  note  in  question 
was  executed  by  the  members  of  a  partnership  or  joint 
stock  company,  and  by  this  defendant  as  surety  for  them, 
by  their  procurement.  One  of  the  principals  then  pro- 
cured the  plaintiff  and  others  to  guaranty  the  payment  of 
the  note.  The  fact  that  the  dofendaut  was  surety  did  not 
appear  upon  the  face  of  the  note,  nor  was  it  known  to  the 
plaintiff  at  the  time  he  made  the  guaranty.    *    *    *    * 

^^  But  it  seems  to  a  majority  of  the  court  that  the  plaintiff 
is  equitably  entitled  to  treat  the  defendant  as  he  held  him- 
self out  upon  the  contract,  t  e.  as  principal.  There  was 
nothing  to  intimate  that  the  signers  were  anything  but 
joint  principals.  And  the  defendant  having  so  signed 
the  note  and  entrusted  it  to  the  others,  with  authority  to 
obtain  additional  signers,  or  guarantors,  it  was  giving  them 
authority  to  represent  the  defendant  as  a  co-principal ;  and 
by  presenting  the  note  merely,  and  asking  a  guaranty  of 
the  plaintiff,  a  virtual  representation  was  made  that  the 
defendant  stood  as  joint  principal."  See  also,  as  bearing 
upon  this  view,  the  cases  of  Oldham  v.  Broom^  and  Adains 
y.  Flanagan^  supra. 

The  case  of  Melms  v.  W.erdehoff^  14  Wis.  18,  is  also  in 
point  in  principle.  There,  Melms  &  Co.  had  executed  a 
note  to  one  Busack,  for  his  accommodation.  Busack,  in 
order  to  enable  himself  to  negotiate  the  note  and  raise 
money  upon  it,  applied  to  thet  defendant  to  sign  it,  which 
he  did,  placing  his  name  under  that  of  Melms  k  Co.,  and 
Busack  negotiated  it.  Melms  k  Co.,  having  paid  the  note 
after  it  became  due,  sued  the  defendant  for  contribution, 
claiming  that  the  note  wis  made  by  them  and  the  defend- 
ant, for  the  accommodation  of  Busack,  and  that  the  de- 
fendant was  liable  as  a  co-surety,  to  contribution.  Bat 
it  was  held  that  the  plaintfts  were  not  entitled  to  recover. 
The  court  said : 
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'^Basack  asked  the  respondent  to  sign  the  note,  so 
as  to  enable  him  to  negotiate  it  with  Pritzkow,  and 
seeing  that  the  note  was  given  by  the  firm  of  Melms 
&  Co.,  and  knowing  that  they  were  responsible,  he  signecl 
it  for  the  purpose  indicated.  He  did  not  suppose  that  he 
was  signing  a  note  as  a  security  with  them.  There  is 
nothing  in  the  case  that  shows  he  did  know  the  note 
was  not  given  by  the  ostensible  makers  in  the  usual 
course  of  business.  He  had  a  right  to  assume  that  it 
was,  and  to  act  upon  that  presumption.  They  now  allege 
that  it  was  an  accommodation  note,  and  that  the  payee 
agreed  to  procure  the  name  of  the  respondent  or  Spoerl 
as  a  co-surety.  If  so,  they  must  look  to  the  payee  for 
redress,  and  not  to  the  respondent.  He  knew  nothing 
about  their  understanding  with  the  payee,  if  indeed  they 
had  such  an  one  as  they  now  insist  existed.  They  had 
invested  the  payee  with  the  character  of  a  creditor,  and 
enabled  him  to  deal  with  the  world  in  that  relation  as 
respected  this  note.  And  now  if  they  or  the  respondent 
must  suffer  damage,  the  loss  should  rather  fall  upon  them, 
who  have  been  the  least  vigilant,  than  upon  him  who 
signed  the  note,  under  the  circumstances,  as  surety  for 
them,  supposing  they  were  primarily  liable  for  its  pay- 
ment." 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Ferguson  v.  Shethers. 

CsiMINAt  CONVBBSATION. — Evidence. — Character  of  Wife, — MUigaiion  of 
Damagea, — In  &n  action  for  criminal  conversation,  the  circumstances  at- 
tending the  adultery — as  to  whether  the  wife  was  sought  and  importuned 
by  her  paramour,  and  overcome  by  persuasion,  or  whether  she  sought  him. 
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or  threw  herself  in  hU  way,  and  willingly  consented — ^may  be  giren  in 
evidence  in  mitigation  of  damages. 
Same. — Measure  of  Damages  — Instrticiion  to  Jury  — An  instruction  to  tbe 
Jury,  on  the  trial  of  such  ca  ise,  that,  in  determining  the  question  of  dam- 
ages, they  might  consider  *'tbe  injury  to  the  happiness,  reptttation  and 
honor  of"  the  plaintiff's  "fiunily,"  was  erroneous. 

From  the  Boone  Circuit  Court. 

S.  H.  Buskirk,  J.  W.  Nichol,   W.  B.  Walhy  J.  T.  Dye, 
and  J.  R.  Wilsoriy  for  appellant. 
J.  N.  Sims  and  S.  Vanton,  for  appellee. 

BiDDLE,  J. — The  appellee  brought  this  action  against 
the  appellant,  for  the  alleged  criminal  conversation  of  the 
appellant  with  the  appellee's  wife. 

Answer  of  denial ;  trial  by  jury ;  verdict  and  judgment,  in 
favor  of  appellee,  for  twenty-five  hundred  dollars. 

By  a  motion  for  a  new  trial,  several  questions  are  pre- 
sented by  the  record,  but  none  are  discussed  except  certain 
alleged  errors  in  giving  instructions  to  the  jury. 

The  court  instructed  the  jury  as  follows  : 

^^  The  defendant  can  not  insist,  in  mitigation  of  damages, 
that  the  wife  consented  to  the  adultery.  She  had  no  right 
or  legal  capacity  to  yield  such  consent.'' 

This  instruction  is  erroneous.  The  circumstances  at- 
tending the  adultery — as  to^whether  the  wife  was  sought 
and  importuned  by  her  paramour,  or  whether  she  sought 
or  threw  herself  in  the  way  of  her  paramour,  and  as  to 
whether  she  was  overcome  b}'  persuasion,  or  gave  herself 
away  willingly — may  be  given  in  evidence,  as  aflfectingthe 
question  of  damages.  In  this  case  the  evidence  tends  to  prove 
that  the  wife  went  into  a  cornfield  to  meet  her  paramour,  and 
therein,  upon  the  ground,  in  a  fence  corner,  had  sexual 
connection  with  him.  Upon  such  a  state  of  facts,  the  in- 
struction is  clearly  incorrect.  It  has  been  tersely  said, 
that,  in  an  action  for  criminal  conversation,  "  the  measure 
of  damages  is  the  value  of  the  wife  of  whom  the  bus- 
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band  has  been  deprived."  2  Sedgwick  Damages,  517,  note. 
A  wife  that  will  go  to  a  cornfield  to  meet  her  paramour, 
and  have  adulterous  intercourse  with  him,  on  the  ground, 
in  a  fence  corner,  is  much  less  valuable  to  her  husband 
than  one  who  8ta}'s  at  home  and  demeans  herself  becom- 
ingly. Bee  the  following  authorities:  Harrison  v.  PricCj 
22  Ind.  165 ;  Coleman  v.  White,  4-3  Ind.  429 ;  Clouser  v. 
Clapper,  59  Ind.  548  ;  Bracy  v.  Kibbe,  31  Barb.  273 ;  Voltz 
V.  Blackmar,  64  N.  Y.  440. 

The  court  also  instructed  the  jury  as  follows: 
*'  15.  If  the  plaintiff  has  established  his  right  to  re- 
cover, the  jury,  in  determining  the  question  of  damages, 
may  consider  the  injury  to  his  domestic  peace  and  happi- 
ness, the  alienation  of  the  affections  and  the  society  of  his 
wife,  if  such  alienation  is  proved,  the  wrong  inflicted  upon 
his  honor,  and  the  injury  to  the  happiness,  reputation  and 
honor  of  his  family." 

We  think  the  latter  part  of  this  instruction,  expressed 
in  the  following  words :  "  and  the  injury  to  the  happiness, 
reputation  and  honor  of  his  family,"  is  erroneous.  A 
family  is  that  body  of  persons,  collectively,  who  live  in 
one  household,  under  one  head,  including  parents,  chil- 
dren and  servants,  and  may  include  persons  who  are 
merely  lodgers  or  boarders.  The  evidence  in  this  case 
shows  us  that  the  family  of  the  appellee  consisted  of  the 
parents  and  seven  children,  the  oldest  seventeen  and  the 
youngest  four  years.  Injury  to  these  children  does  not 
constitute  an  element  of  damages  in  favor  of  the  appellee. 
He  can  recover  only  for  injuries  to  himself,  for  the  loss  of 
his  wife.  See  the  authorities  supra.  This  instruction 
should  not  have  been  given. 


The  judgment  is   reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded,  for  further  proceedings. 
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Burns  et  al.  v.  Reigelsberger  bt  al. 

Practice. — DisrniaeaL  of  Action, — A  plaintiff  may  dismiss  his  action^  with- 

126  RBO  out  prejudice,  at  any  time  •*  before  the  jury  retires  '*  when  tried  by  a  jury, 

or,  when  tried  by  the  court,  "at  any  time  before  the  finding  of  the  court 
is  announced  ;"  and  language  used  by  the  court,  after  the  argument  by 
counsel,  in  stating  that  there  was  alack  of  evidence  necessary  to  sustain  one 
branch  of  the  plaintiff's  case,  can  not  fairly  be  construed  to  be  the  an- 
nouncement of  its  finding. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden  and  J.  W.  Tomlinson^  for  appellants. 
A.  BlaiTj  E.  P.  Ferris  and  W.  W.  Spencer^  for  appellees. 

BiDDLB,  J. — Complaint  by  the  appellees,  to  recover  a 
money  judgment,  and  to  set  aside  certain  deeds  of  convey- 
ance of  lands,  alleged  to  be  fraudulent,  and  to  subject  the 
property  to  the  payment  of  the  debt.  The  cause  was 
tried  by  the  court.  After  hearing  the  evidence  and  argu- 
ment of  counsel,  the  court  permitted  the  appellees  to  dis- 
miss their  action,  over  the  objections  and  exceptions  of  the 
appellants.     Judgment  for  defendants.     Appeal. 

The  ruling  of  the  court  in  permitting  the  appellees  to 
dismiss  their  action  presents  the  only  question  before  us. 

A  bill  of  exceptions  informs  us,  that,  at  the  close  of  the 
evidence,  "  The  court  inquired  of  the  counsel  for  the  re- 
spective parties,  whether  they  desired  to  make  any  argu- 
ment in  the  cause,  in  response  to  which  inquiry  the  counsel 
for  defendant,  by  way  of  argument,  insisted  that,  *  under 
the  evidence  in  the  cause,  the  only  judgment  to  which  the 
plaintiff  was  entitled  was  a  personal  judgment  against  the 
defendant  David  Burns,  for  the  amount  of  the  principal, 
interest  and  costs  of  the  judgment  assigned  to  her  by 
Morrison,  including  the  costs  of  this  suit,  for  the  reason 
that  she  had  failed  to  establish  anv  other  branch  of  the 
case ;  that  she  had  failed  to  show  the  alleged  insolvency 
of  the  defendant  David  Burns,  at  the  time  of  making  the 
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said  conveyance  alleged  in  the  complaint,  or  at  any  other 
time/  Whereupon  the  court  inquired  of  eounsel  for  the 
plaintift",  if  they  desired  to  reply  to  the  argument  of  de- 
fendants' counsel,  in  response  to  which  plaintiffs'  counsel, 
by  way  of  argument,  insisted  'that  they  had  proven  all 
that  was  necessary  to  establish  the  alleged  fraud,  and  that, 
under  the  evidence,  the  plaintiff  was  not  only  entitled  to  a 
judgment  for  the  amount  of  the  principal,  interest  and 
costs  of  the  judgment  assigned  to  her  by  Morrison,  includ- 
ing the  costs  of  this  suit,  but  that  she  was  entitled  to  have 
aaid  conveyance  set  aside,  and  the  property  so  conveyed 
subjected  to  the  payment  of  said  judgment.' 

'^  Whereupon  the  court  remarked  to  the  plaintiffs'  coun- 
sel, that, '  in  order  to  have  the  said  conveyance  set  aside, 
and  the  property  so  conveyed  subjected  to  the  payment  of 
the  plaintiffs'  judgment,  it  was  necessary  for  her  to  show 
the  insolvency  of  the  defendant  David  Burns,  at  the  time 
the  said  conveyance  was  made  to  his  wife.  The  court  re- 
marked that  there  was  no  evidence  of  the  insolvency  of 
Burns  at  the  date  of  the  deed  to  his  wife.  A  man  has  a 
right  to  make  a  conveyance  of  his  property  without  con- 
sideration therefor,  provided  he  does  not  thereby  prejudice 
the  rights  of  his  creditors.' 

"  And  thereupon  the  plaintiffs  asked  leave  to  dismiss 
their  cause  and  withdraw  papers,  to  which  the  defendants 
at  the  time  objected,  Which  objection  was  overruled  and 
excepted  to.  And  thereupon  the  court  permitted  the  plain- 
tiffs to  dismiss  their  said  cause,  and  withdraw  all  papers  by 
them  therein  filed,  without  prejudice  to  another  action 
therein." 

The  statute  upon  the  dismissal  of  actions  by  the  plaintiff, 
without  prejudice,  is  as  follows : 

"  Sec.  863.  An  action  may  be  dismissed  without  preju- 
dice : 

^^  First:    By  the  plaintiff,  before  the  jury  retire;  or  when 
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the  trial  is  by  the  court,  at  any  time  before  the  finding  of 
the  court  is  announced."     2  E.  S.  1876,  p.  184. 

The  question  before  us  is :  Did  th«  appellees  ask  leave  to 
dismiss  their  cause  of  action  before  the  finding  of  the 
court  was  announced  ? 

The  appellants  cite  the  case  of  Limrgood  v.  Mhoades^  20 
Ind.  411 ;  but  in  that  case  the  court  had  announced  its 
finding  as  to  one  of  the  defendants,  before  the  plaintiff 
interposed  his  motion  for  a  nonsuit.  They  also  cite 
Walker  v.  Heller.  56  Ind.  298.  In  that  case,  the  court  had 
not  only  announced  its  finding,  but  it  had  been  entered  of 
record  two  days,  before  the  plaintifi'  asked  leave  to  dismiss 
his  action.  We  do  not  think  that  those  cases  support  the 
views  of  the  appellants. 

In  the  present  case,  the  language  of  the  court,  in  speak-  \ 

ing  of  the  evidence  necessary  to  sustain  one  branch  of  the 
case,  can  not  fairly  be  construed  to  be  the  announcement 
of  its  finding  on  the  issues,  or  either  of  them.  The 
statute,  and  the  cases  decided  by  this  court,  clearly  show 
that  a  plaintiff,  when  the  case  is  tried  by  ^a  jury,  may  dis- 
miss his  action  without  prejudice,  at  any  time  "before  the 
jury  retire;  or  when  the  trial  is  by  the  court*,  at  any 
time  before  the  finding  of  the  court  is  announced  ;"  and 
not  afterwards.  Doughty  v.  Elliott,  8  Blackf.  405 ;  Longv, 
Tkioing,  9  Ind.  179  ;  Crain  v.  HilligrosSy  UlTnd.  210 ;  Sanders 
v.  SanderSy  24  Inc^.  133  ;  Miller  v.  Maris,  28  Ind.  194 ;  Dimn- 
ing  V.  Galloway,  47  Ind.  182 ;  Beard  v.  Becker,  69  Ind.  498. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


,  Kennedy  «.  Kichardson  et  ux. 

70    634 
^^  ,^|  Practicb. — Tnterrogaiories  to  Parti/, — Bill  of  Exceptions. — Record. — Inter- 

146   198  rogatories  to  a  party,  a  motion  to  strike  them  out,  and  the  decision  of  the 

coart  thereon,  must,  to  present  any  qupstion  to  the  Supreme  Court,  be  made 

part  of  the  record  by  a  biU  of  exceptions,  or  in  some  other  legal  manner. 

Same. — Pleading  Struck  Out.— A.  motion  to  sVike  out  a  paragraph  of  a 
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pleading,  the  pleading  itself,  and  the  ruling  of  the  court  thereon,  must  be 
set  out  in  the  record  by  a  bill  of  exceptions,  or  in  some  other  legal  manner, 
to  present  any  question  thereon  for  the  decision  of  the  Supreme  Court. 

Attorn  by's  Fsbs. — Coniraet  of  Indemnity  Merely, — A  contract  for  the 
payment  of  attorney's  fees  is  a  contract  of  indemnity,  and  the  holder 
thereof  can  not  recover  thereon  any  larger  sum  than  will  indemnify  him  ; 
and,  if  he  has  agreed  with  his  attorneys  for  a  smaller  fee  than  that  therein 
stipulated  for,  such  agreement  will  enure  to  the  benefit  of  the  maker  of  the 
contract,  and  will  limit  the  amount  of  the  holder's  recovery  on  account  of 
attorney's  fees. 

S«t-Off. — Character  of. — Set-Off  not  Bad  on  Demurrer  beeauee  it  does  not 
Answer  entire  Complftini. — A  set-off,  strictly  speaking,  is  not  a  defence  in 
the  action  in  which  it  is  filed,  but  is  a  cross  action,  and  must  state  facts  suf- 
ficient to  constitute,  not  a  defence  to  the  action,  but  a  cause  of  action  against 
the  opposite  party.  An  answer  of  set-off  is,  therefore,  not  open  to  the  objec- 
tion, on  demurrer,  that  it  does  not  present  a  complete  defence  to  the  cause 
of  action. 

ViNi>OR  AND  Purchaser. — False  Representations  as  to  Value  of  Real 
JEsiate. — Recoupment, — Set-Off.— Fraud. — Conclusion  of  Law, — The  vendee 

,  of  real  estate  has  no  right  to  rely  upon  the  representations 
of  the  vendor  merely  as  to  its  value,  and,  if  he  does  so,  it  is 
bis  own  fault,  and  he  can  not  ask  to  be  relieved  from  the  consequences,  or 
to  afford  him  any  redress  ;  nor  can  such  representations  be  made  the  basis 
of  a  claim  for  damages  in  the  vendee's  favor,  and  against  the  vendor,  either 
in  an  original  action  or  by  way  of  recoupment  or  set-off ;  nor  will  sucb 
answer  be  aided  by  a  concluding  averment  that  there  was  no  consideration 
for  the  notes  sued  on,  as  that  is  merely  a  conclusion  of  law  based  on  the 
fact  so  alleged. 

PRACTICB. — Assignment  of  Errors, — Transcript, — Sujrreme  Court — Under 
section  568,  2  R.  S.  1876,  p.  244,  the  assignment  of  errors  on  the  transcript 
of  the  pn'cef  dings  of  the  court  below  constitutes  the  appellant's  complaint 
in  the  Supreme  Court,  and  no  questions  are  presented  except  such  as  fairly 
arise  under  the  errors  assigned. 

From  the  Franklin  Circuit  Court. 

•/.  W.  Gordon,  R.  N.  Lamby  S.  M.  Shepardy  H.  Berry  and 
F.  Berry,  for  appellant. 
J.  R.  McMahon,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  against  the 
appellees,  to  foreclose  two  certain  mortgages  executed  by 
the  latter  to  the  former,  on  certain  lands  in  Franklin  conn-, 
ty,  Indiana,  and  to  collect  the  debt  secured  thereby,  evi- 
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denced  by  the  notes  of  the  appellee  Jonas  B.  Richardson, 
payable  to  the  appellant.  The  sufficiency  of  the  appellant's 
complaint  is  not  questioned  in  this  court,  and,  therefore,  we 
need  not  set  out  even  its  substance,  in  this  opinion.  The  ap- 
pellant demanded  judgment  for  the  sum  of  thirty-two  thou- 
sand dollars,  for  foreclosure,  etc.,  and  for  other  proper  relief. 

The  appellees  jointly  answered,  in  five  special  or  affirma- 
tive paragraphs,  to  each  of  which  the  appellant  demurred 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  defence  to  his  action  ;  which  demurrers  were  sev- 
erally overruled  by  the  court,  and  to  these  decisions  he 
excepted.  He  then  replied  in  five  paragraphs,  of  which, 
the  first  was  a  general  denial,  and  each  of  the  others  was  a 
special  reply.  The  appellees'  written  motion  to  strike  out 
the  second  paragraph  of  the  reply  was  sustained  by  the 
court,  and  to  this  ruling  the  appellant  excepted. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellant,  assessing  his  damages  in'  the 
sum  of  eighteen  hundred  dollars.  Thereupon  the  appel- 
lant moved  the  court  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  and  to  this  decision  he  excepted. 
The  court  then  rendered  a  judgment  for  the  appellant,  for 
the  amount  of  the  verdict  and  costs,  and  for  foreclosure, 
etc.,  from  which  judgment  this  appeal  is  now  prosecuted. 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  his  motion  to  strike  out  the  interroga- 
tories propounded  to  him  by  the  appellees,  and  in  requir- 
ing him  to  answer  the  same; 

2.  In  sustaining  the  appellees'  motion  to  strike  out  his 
interrogatories,  propounded  by  him  to  the  appellees,  aud 
in  refusing  to  compel  them  to  answer  the  same ; 

8.  In  striking  out  the  second  paragraph  of  his  rei)^y  to 
the  appellees'  answer ; 

4.  In  overruling  his  demurrer  to  each  of  the  last  three 
paragraphs  of  the  appellees'  answer; 
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5.  In  overraling  his  motion  for  a  new  trial ;  and, 

6.  In  overruling  his  njotion  for  a  new  trial  and  render- 
ing final  judgment  on  the  verdict. 

We  will  consider  and  decide  such  questions  as  the  appel- 
lant's counsel  have  presented  and  discussed  in  their  elabo- 
rate brief  of  this  cause,  and  as  fairly  arise  under  these 
alleged  errors,  in  the  order  of  their  assignment. 

1.  The  appellant's  counsel,  in  their  argument  of  this 
cause,  expressly  admit  that  "  there  is  nothing  in  the  firet" 
alleged  error;  because  they  say  that  the  answers  to  the 
interrogatories,  referred  to  in  said  error,  "  were  not  used 
on  the  trial,  and  no  real  harm  resulted  to  the  plaintiff  from 
being  compelled  to  answer,  beyond  the  labor  of  preparing 
the  answers."  The  first  error  must  therefore  be  regarded 
as  waived. 

2.  It  is  claimed  by  the  appellant's  counsel,  that  the 
court  erred  in  sustaining  the  appellees'  motion  to  strike 
out  the  interrogatories  propounded  to  them  by  the  appel- 
lant, and  in  refusing  to  compel  them  to  answer  such  ques- 
tions. This  supposed  error,  however,  was  not  so  saved  and 
reserved  by  the  appellant  as  to  make  it  properly  apparent 
in  the  record  of  this  cause.  Neither  the  appellant's  inter- 
rogatories to  the  appellees,  nor  their  motion  to  strike  them 
out,  nor  the  decision  of  the  court  in  sustaining  such  motion, 
were  made  parts  of  the  record  by  a  proper  bill  of  excep- 
tions, or  in  any  other  manner  known  to  our  law.  It  is 
true,  that  the  interrogatories  and  the  motion  are  copied  into 
the  record,  but  this  act  of  the  clerk  did  not  and  could  not 
make  them  a  proper  part  of  the  record. 

We  are  of  the  opinion,  that  the  second  alleged  error  was 
not  properly  saved  in  the  record,  and  presents  no  question 
for  our  decision.  Thomas  v.  Passage,  b4:Ir\d.  106;  The  School 
Town  of  Princeton  v.  Oebhart,  61  Ind.  187. 

3.  The  third  alleged  error  was  intended  to  call  in  ques- 
tion the  decision  of  the  courts  in  striking  out,  on  the  appel- 
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lees'  motion,  the  second  paragraph  of  the  appellant's  reply 
to  the  answer.  This  supposed  error,  however,  was  not 
properly  saved  in  the  record,  as  neither  the  paragraph  of 
the  reply,  nor  the  motion  to  strike  it  out,  nor  the  ruling 
of  the  court  thereon,  has  been  made  part  of  the  record  by  a 
bill  of  exceptions,  or  in  any  other  legal  manner.  The 
third  alleged  error,  therefore,  is  not  shown  by  the  record, 
and  presents  no  question  for  the  decision  of  this  court. 

4.  The  fourth  alleged  error  presents  for  our  decision 
the  sufficiency  of  the  facts  stated  in  each  of  the  last 
three  paragraphs  of  the  appellees'  answer,  to  constitute 
a  defence  to  the  appellant's  action.  We  will  consider 
these  paragraphs  of  answer  separately,  and  decide  as  to 
the  sufficiency  of  each  of  them,  in  the  same  order  pur- 
sued by  the  appellant's  counsel,  in  their  brief  of  this 
cause.  Counsel  have  first  discussed  the  alleged  insuffi- 
ciency of  the  last  or  fifth  paragraph  of  the  answer. 

In  said  fifth  paragraph,  the  appellees,  for  a  further  an- 
swer to  that  part  of  the  second  paragraph  of  the  appel- 
lant's complaint,  wherein  five  per  cent,  attorney's  fee 
was  claimed,  amounting  to  the  sum  of  six  hundred  and 
one  dollars,  alleged  that  the  appellant  should  not  recover 
that  sum,  for  the  reason  that  he  had  contracted  with 
his  attorneys  for  one  hundred  and  twenty-five  dollars, 
and  that  he  should  only  recover  for  said  sum  of  one  hun- 
dred and  twenty-five  dollars,  that  amount  having  been 
agreed  upon  between  the  appellant  and  his  attorneys. 

We  are  of  opinion  that  the  facts  stated  in  this  para- 
graph of  answer  were  sufficient  to  constitute  a  good  par- 
tial defence  to  so  much  of  the  appellant's  complaint  as 
sought  to  recover  five  per  cent,  attorney's  fees.  The  con- 
tract for  the  payment  of  attorneys'  fees,  in  whatever  form 
it  may  be  expressed,  is  a  contract  of  indemnity  merely, 
and  as  such  only  it  has  been  upheld  and  enforced  by  the 
decisions  of  this  court.    Thus,  in  the  case  of  BiUingsley  v. 
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Deaiiy  11  Ind.  331,  it  was  said,  iu  relation  to  a  contract  for 
the  payment  of  attorney's  fees,  that,  "  evidently,  when  a 
party  agrees  to  indemnity  another  against  the  consequences 
of  his  own  act,  he  can  not  complain  if  his  contract  is  en- 
forced against  him.  The  agreement  in  the  case  is  reason- 
able, and  there  is  certainly  no  good  reason  why  an  agree- 
ment on  the  part  of  the  debtor  to  pay  an  expense  result- 
ing necessarily  from  his  own  act  should  not  be  held  valid 
in  law."  As  the  contract  is  one  of  indemnity  only,  with- 
out regard  to  its  form,  of  course  the  holder  of  such  con- 
tract can  not  recover,  in  a  suit  thereon,  any  larger  sum 
than  will  be  sufficient  to  indemnify  him  ;  and,if  the  holder 
has  agreed  with  his  attorneys  for  smaller  fees  than  were 
stipulated  for,  such  agreement  will  enure  to  the  benefit  of 
the  maker  of  the  contract,  and  will  limit  the  amount 
of  the   holder's   recovery  on   account  of    attorney's  fees. 

'We  think,  therefore,  that  the  court  committed  no  error 
in  overruling  the  appellant's  demurrer  to  the  fifth  para- 
graph of  the  answer. 

The  appellant's  counsel  next  complain,  in  argument,  of 
the  decision  of  the  court  in  overruling  the  demurrer  to 
the  fourth  paragraph  of  the  answer.  In  this  fourth  para- 
graph of  their  answer,  the  appellees  alleged,  in  substance, 
after  first  admitting  the  execution  of  the  notes  and  mort- 
gages in  suit,  that  on  the  16th  day  of  December,  1876,  the 
appellees  bargained  with  the  appellant  to  buy  of  him  a  tract 
of  land  in  Franklin  county,  Indiana,  known  as  the 
"  Powers  Farm,"  near  Cedar  Grove,  iu  said  county,  particu- 
larly described ;  which  said  tract  of  land  the  appellant 
th«n,  with  intent  to  deceive  and  defraud  the  appellees, 
fraudulently  represented  to  them  to  contain  665  acres; 
that  the  appellees,  confiding  in  the  truth  of  said  represen- 
tations, and  supposing  said  tract  of  land  to  c^ontain  said 
quantity  of  665  acres,  agreed  to  pay  for  said  land,  and  did 
pay  thereon,  to  the  appellant,  the  sum  of  twenty  thousand 
Vol.  LXX.— 84 
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dollars,  and  executed  the  notes  and  mortgages  sued  on,  to 
secure  the  deferred  payments  and  for  no  other  considera- 
tion whatever;  that,  in  truth,  the  said  tract  of  land  did  not 
contain  665  acres,  but  only  636  acres ;  whereby  the  appel- 
lees had  sustained  damages  to  the  amount  of  $1,813.96, 
which  amount  they  asked  to  set  off  against  any  amount 
which  might  be  found  due  the  appellant,  by  reason  of  his 
several  causes  of  action,  if  any  there  be  due  him  by  reason 
thereof,  and  demanded  judgment  for  one  thousand  dol- 
lars. 

It  is  argued  by  the  appellant's  counsel,  that  this  paragraph 
of  the  answer  was  bad,  on  the  demurrer  thereto,  because, 
while  it  purported  to  be  an  answer  to  the  entire  complaint, 
it  really  stated  only  a  partial  defence  to  the  appellant's 
cause  of  action.  The  paragraph,  we  think,  is  not  open  to 
this  objection.  It  stated  matters,  by  way  of  set-off,  upon 
which  the  appellees  relied  as  a  cause  of  action  in  their 
favor,  for  the  recovery  of  damages.  A  set-off,  strictly 
speaking,  is  not  a  defence  to  the  action  in  which  it  may 
be  tiled.  It  is  simply  a  cross  action  ;  and  as  such  it  must 
state  facts  sufficient  to  constitute,  not  a  defence  to  the 
action  in  which  it  may  be  filed,  but  a  cause  of  action 
against  the  opposite  party.  Boil  v.  Simms,  60  Ind.  162. 
The  facts  stated  by  the  appellees,  in  the  fifth  paragraph  of 
their  answer,  by  way  of  set-oft*,  were  sufticient,  we  think, 
to  show  a  good  cause  of  action,  in  their  favor  and  against 
the  appellant.  Possibly,  some  of  the  allegations  of  the 
paragraph  ought  to  have  been  made  more  certain  and 
specific ;  but,  if  the  paragraph  was  defective  in  this  regard, 
the  defect  could  only  be  reached  by  a  motion  to  make 
more  specific,  and  not  by  a  demurrer  for  the  want  of  facts. 
The  Pennsylvania  Co.  v.  Sedioick,  59  Ind.  336. 

The  demurrer  to  the  fourth  paragraph  of  the  answer  was, 
we  think,  correctly  overruled. 

It  is  next  claimed  by  the  appellant's  counsel,  that  the 
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court  erred  in  overruling  the  demurrer  to  the  third  para- 
graph of  the  appellees'  answer.  In  this  third  paragraph 
of  answer,  the  appellees  alleged,  in  substance,  that  the 
appellant  induced  them,  the  appellees,  to  execute  the  notes 
and  mortgages  sued  on,  by  representing  that  he,  the  appel- 
lant, would  convey,  and  had  conveyed,  to  the  appellees  a 
farm  in  said  Franklin  county,  worth  forty-one  thousand 
and  six  hundred  dollars;  that. all  the  amount  over  twenty- 
one  thousand  and  six  hundred  dollars,  in  the  notes  sued  on, 
is  computed  interest  added  into  said  notes  and  notes  exe- 
cuted for  interest;  that  the  representation,  made  by  the  ap- 
pellant to  the  appellees,  that  said  farm  was  worth  forty-one 
thousand  and  six  hundred  dollars,  was  false  and  fraudu- 
lently made,  the  said  farm  riot  bein^  worth  more  than 
fifteen  thousand  dollars;  and  that  said  false  and  fraudulent 
representations  were  made  by  the  appellant  to  the  appel- 
lees, with  intent  to  deceive  and  defraud  them,  and  that 
said  notes  and  mortgages  were  executed  by  the  appellees, 
believing  said  representations  to  be  true,  and  that  the 
appellees  received  no  consideration  for  said  notes  and 
mortgages.  Wherefore  they  demanded  judgment  for 
costs. 

It  seems  to  us,  that  the  facts  alleged  by  the  appellees,  in 
this  paragraph  of  their  answer,  were  clearly  insufficient  to 
constitute  any  defence  to  the  appellant's  action.  The  gist 
of  the  paragraph  is,  that  the  appellees  had  been  induced, 
by  the  false  and  fraudulent  representations  of  the  appellant 
as  to  the  value  of  the  farm,  to  execute  the  notes  and  mort- 
gages in  suit.  If  the  appellees  were  thus  induced  to  pay, 
or  to  agree  to  pay,  for  the  appellant's  farm,  a  sum  largely 
in  excess  of  its  actual  value,  it  is  certain,  we  think,  that, 
however  false  the  appellant's  representations  of  its  value 
were  in  fact,  or  may  be  alleged  or  shown  to  have  been, 
such  representations  would  give  the  appellees  no  legal 
claim  against  the  appellant,  either  for  damages  in  a  suit 
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brought  by  them,  or  by  way  of  recoupment  or  set-off  in 
the  present  action.  The  vendee  of  real  estate  has  no  right 
to  rely  upon  the  affirmations  of  the  vendor,  merely  as  to 
its  value,  and  if  he  does  rely  upon  such  affirmations  or 
representations  as  to  its  value  merely,  it  is  his  own  fault 
or  folly,  and  he  can  not  ask  of  the  law  to  relieve  him  from 
the  consequences,  or  to  affi>rd  him  any  redress.  In  dis- 
cussing this  subject,  it  was  said  by  Chancellor  Kent,  that 
if  the  seller  of  property  "  should  even  falsely  affirm  that  a 
particular  sum  had  been  bid  by  others  for  the  property,  by 
which  means  the  purchaser  was  induced  to  buy,  and  was 
deceived  as  to  the  value,  no  relief  was  to  be  afforded;  for 
the  buyer  should  have  informed  himself  from  proper 
sources  of  the  value,,  and  it  was  his  own  folly  to  repose  on 
such  assertions,  made  by  a  person  whose  interest  might 
BO  readily  prompt  him  to  invest  the  property  with  exag- 
gerated value."     2  Kent  Com.,  p.  486. 

It  will  be  observed  that,  in  this  paragraph  of  the  answer, 
the  appellees  have  characterized  the  appellant's  representa- 
tions as  to  the  value  of  the  farm,  as  both  false  and  fraudu- 
lent. If,  however,  as  we  have  seen,  the  appellees  had  no 
right  to  rely  upon  these  representations  as  to  value,  it  is 
difficult  to  see,  and  the  appellees  have  not  shown  us,  upon 
what  ground  they  can  be  termed  fraudulent,  in  any  legal 
sense.  In  such  a  case,  it  is  not  enough  to  simply  charac- 
terize the  representations  as  fraudulent.  For  aught  that 
is  alleged  in  this  paragraph  of  answer,  the  appellees  may 
have  known  the  farm,  its  qualities  and  condition,  and  may 
have  had  ample  opportunity  to  know  even  its  actual  value, 
for  many  years  prior  to  their  purchase  thereof  from  the 
appellant.  The  paragraph  does  not  show,  that  the  appel- 
lants were  ignorant  of  the  value  of  the  farm,  or  that  they 
had  no  opportunity  to  learn  its  value,  prior  to  their  pur- 
chase thereof  or  to  their  execution  of  the  notes  and  mort- 
gages in  suit.     Surely,  if  they  were  not  thus  ignorant,  or 
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if  they  had  such  opportunity,  and  neglected  to  learn  the 
value  of  the  farm,  they  could  not  be  heard  to  say  after- 
ward, that  they  relied  upon  the  appellant's  representations 
as  to  such  value.  While  it  is  true  that  the  law  aifords.to 
every  one  reasonable  protection  against  fraud  in  dealing, 
yet  '*  it  does  not  go  to  the  romantic  length  of  giving  in- 
demnity against  the  consequences  of  indolence  and  folly, 
or  a  careless  indifierence  to  the  ordinary  and  accessible 
means  of  information. '     2  Kent  Com.,  p.  485. 

But  it  is  claimed  by  the  appellees'  counsel,  that  no  error 
was  committed  by  the  court  in  overruling  the  demurrer  to 
the  third  paragraph  of  answer,  because,  they  say,  it  was 
alleged  therein,  that  the  appellees  received  no  considera- 
tion for  the  notes  and  mortgages  in  suit.  As  we  construe 
this  paragraph,  however,  this  was  not  the  allegation  of  a 
fact  by  way  of  defence,  but  merely  the  x^onclusioa  drawn 
by  the  pleader  from  the  facts  previously  stated  in  the  par- 
agraph. The  gravamen  of  the  paragraph  of  answer,  the 
defence  intended  and  attempted  to  be  stated  therein,  was 
the  appellant's  false  and  fraudulent  representations  as  to 
the  value  of  the  farm,  and  the  conclusion  of  the  pleader 
therefrom  was,  that  the  appellees  had  sustained  damages 
thereby  to  such  an  extent  that  they  had  received  no  con- 
sideration for  the  notes  and  mortgages  in  suit. 

It  is  further  claimed  by  the  appellees'  counsel,  that  the 
false  and  fraudulent  representations  of  the  appellant  as  to 
the  value  of  the  farm,  as  pleaded  in  said  third  paragraph 
of  answer,  constituted  a  good  defence  to  this  action.  In 
support  of  this  claim,  the  appellees'  counsel  have  called 
our  attention  to  the  case  of  Neiohouse  v.  Clarky  60  Ind. 
172 ;  but  an  examination  of  that  case  will  show  that  it  is 
not  in  point.  It  was  a  suit  by  the  appellant  to  recover 
damages  for  certain  false  and  fraudulent  representations 
made  by  the  appellee,  in  regard  to  certain  lands  in  Kan- 
sas, which  he  had  induced  the  appellant  to  take  from  him. 
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in  exchange  for  her  pi'operty  in  this  State.  The  alleged 
false  and  fraudulent  representations  were  made  in  relation 
to  the  title,  value  and  the  assessed  value  for  taxation  of  the 
Kansas  land,  which  the  appellant  alleged  was  of  no 
value  whatever.  The  measure  of  the  appellant's  damages 
was  the  difference  hetween  the  value  of  her  property  in 
this  State  and  the  value  of  the  Kansas  land,  which  she 
had  received  in  exchange  therefor.  On  the  trial,  she 
failed  to  prove  the  value  of  the  Kansas  laud;  and  the 
only  point  decided  in  that  case  was,  that,  in  the  absence  of 
that  proof,  she  could  not  recover. 

We  are  clearly  of  the  opinion,  that  false  representations 
merely  of  value,  made  by  the  vendor  of  real  estate  to  his 
vendee,  can  not  be  made  the  basis  of  a  claim  for  damages 
in  the  vendee's  favor,  and  against  the  vendor,  either  in  an 
original  action  or  by  way  of  recoupment  or  set-off.  Cronk 
V.  Gole^  10  Ind.  485  ;  Harney  v.  Young,  Yelv.  21 ;  Davis 
v.  Meeker,  5  Johns.  354 ;  Medbury  v.  Watson,  6  Met.  246 ; 
N(Btling  v.  Wright,  72  111.  890 ;  Page  v.  Park^1\  43  N.  H. 
863.  In  the  case  of  Van  Epps  v.  Harrison,  5  Hill,  68,  the 
court  said  :  "  No  action  will  lie  for  a  false  representatioii 
by  the  vendor  concerning  the  value  of  the  thing  sold;  it 
being  deemed  the  folly  of  the  purchaser  to  credit  the  asser- 
tion. And  besides,  value  is  matter  of  judgment  and  esti- 
mation, about  which  men  may  differ.  Nor  will  an  action 
lie  for  a  false  affirmation  that  a  person  bid  a  particular 
sum  for  the  estate,  although  the  vendee  was  thereby  in- 
duced to  purchase,  and  was  deceived  as  to  the  value. 
And  so  of  other  cases  where  the  purchaser  n^iight  by  the 
exercise  of  common  prudence  have  ascertained  the  truth 
and  saved  himself  from  injury."  Parker  v.  MovUony  114 
Mass.  99 ;  Ellis  v.  Andrews,  56  N.  Y.  88. 

For  the  reasons  given,  the  court  erred,  we  think,  in  over- 
ruling the  appellant's  demurrer  to  the  third  paragraph  of 
the  appellees'  answer. 
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The  appellant's  counsel  have  devoted  a  considerable  por- 
tion of  their  elaborate  brief  of  this  cause  to  the  discussion 
of  the  alleged  insufficiency  of  the  first  and  second  para- 
graphs of  the  appellees'  answer.  The  record  discloses  the 
fact  that  the  appellant's  demurrers  for  the  want  of  facts, 
to  said  paragraphs  of  answer,  were  overruled  by  the  court, 
and  that  he  duly  excepted  to  these  decisions.  But,  in  his 
assignment  of  errors  in  this  court,  the  appellant  has  not 
complained  of  the  decisions  of  the  circuit  court,  in  over- 
ruling his  demurrers  to  the  first  and  second  paragraphs  of 
-answer,  as  errors ;  and,  therefore,  no  question  has  been 
presented  to  us  for  decision,  in  relation  to  either  of  said 
paragraphs  of  answer.  Under  section  568  of  the  code,  a 
specific  assignment  of  all  errors  relied  upon  must  be  en- 
tered upon  the  transcript ;  and  this  constitutes  the  appel- 
lant's complaint  in  this  court.  No  questions  are  presented 
to  this  court  for  decision,  in  any  case,  except  such  as 
fairly  arise  under  the  errors  assigned  on  the  transcript. 

The  only  other  errors  complained  of  are  those  assigned 
upon  the  decision  of  the  court  in  overruling  the  motion 
for  a  new  trial.  As  the  conclusion  we  have  reached,  in 
regard  to  the  insufficiency  of  the  third  paragraph  of 
the  answer,  will  reverse  the  judgment  below,  and  lead 
to  the  formation  of  new  issues,  we  deem  it  unnecessary 
to  extend  this  opinion  in  the  consideration  and  decision 
of  any  of  the  questions  arising  under  the  alleged  error 
of  the.  court,  in  overruling  the  motion  for  a  new  trial. 
These  questions  may  not  arise  again,  on  another  trial  of 
the  cause. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  demur- 
rer to  the  third  paragraph  of  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


536  SUPREME  COURT  OP  INDIANA. 

Stevens  v,  'Williams  ei  al. 

Stevens  v.  Williams  et  al. 

Taxes. — Sale  for  Detiuqueni  Taxes, — Statutory  Construction. — A  statute  au- 
thorizing the  sale  of  lands  for  delinquent  taxes  must  be  strictly  construed. 

SSame. — Private  Sale  by  Town  Marshal  Void,— Lien, — A  sale  of  lands,  by 
the  marshal  of  an  incorporated  town,  at  private  bale,  for  delinquent  taxes 
assessed  bv  the  town,  is  absolutelv  unauthorized  and  void;  uor  can  the 
purchaser  enforce  a  lien  for,  or  recover  back,  the  purchase-money. 

From  the  Wayne  Circuit  Court. 

C.  H.  Burchenal  and  D.  W.  Masorij  for  appellant. 
H.  C.  Fox  and  /.  L.  Bupe^  for  appellees. 

BiDDLE,  J. — The  complaint  in  this  case  originally  con- 
sisted of  three  paragraphs.  Demurrers  for  want  of  factB 
were  sustained  to  the  second  and  third  paragraphs;  where- 
upon the  plaintiff  excepted  to  the  ruling,  withdrew  his 
first  paragraph,  and  stood  by  the  demurrer.  Judgment 
and  appeal. 

The  second  and  #  third  paragraphs  of  the  complaint 
present  the  same  question ;  but,  as  the  averments  are  more 
particularly  made,  and  are  fuller,  in  the  second  paragraph 
than  in  the  third,  w^e  set  out  the  second  at  length,  aa 
follows : 

**  The  said  plaintiff*,  Thomas  B.  Stevens,  further  com- 
plains of  said  defendant  Alfred  B.  Williams,  and  says, 
that  at  all  times  during  the  years  1872,  1873  and  1874,  the 
town  of  Cambridge  City  was,  and  still  is,  a  town,  duly  in- 
corporated under  and  by  virtue  of  the  general  law  of  said 
State  for  the  incorporation  of  towns ;  that,  at  all  times 
during  the  years  above  named,  the  said  defendant  was  the 
owner  of  the  following  described  real  estate,  situate,  lying 
and  being  within  the  corporate  limits  of  said  town,  and 
liable  for  taxation  for  municipal  purposes  thereon,  for  each 
of  said  years,  t^  wit :  Lots  number  31, 32,  33, 38, 39  and  40. 
in  the  old  plat  of  said  town  of  Cambridge  City,  east  of  the 
river  and   north   of  the  National   road ;  that,  before  the 
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third  Tuesday  in  May  in  each  of  said  years,  the  Board  of 
Trustees  of  said  town  determined  and  fixed  the  amount  of 
general  tax  for  municipal  purposes  for  tlie  current  year  of 
each  of  said  yeara  respectively ;  and,  before  the  second 
Tuesday  of  June  in  each  of  said  years,  the  assessor  of  said 
town  did  assess  all  property  liable  to  taxation  in  said  town, 
including  the  said  real  estate  of  said  defendant,  under  and 
according  to  the  rules  and  regulations  prescribed  by  said 
board,  and  said  assessor  did  make  return  of  his  assessment 
roll  in  each  of  said  years,  with  the  said  real  estate  of  de- 
fendant thereon  listed  and  assessed,  to  the  Board  of  Trus- 
tees of  said  town,  on  or  before  the  second  Tuesday  in  June 
of  each  of  said  years  respectively;  that  thereupon,  in 
each  of  said  years,  the  Board  of  Trustees  of  said  town 
did  c^use  the  clerk  thereof  to  put  up  notices  in  three  or 
more  public  places  in  said  town,  stating  that  the  assess- 
ment roll  is  returned  and  open  for  inspection,  and  that,  on 
a  day  and  at  a  place  specified  in  such  notice,  the  trustees 
would  hear  and  decide  all  complaints  of  and  appeals  from 
the  acts  of  said  assessor;  that  the  assessment  roll  for  each 
of  said  years  was  duly  corrected  and  completed,  and,  when 
such  assessment  was  so  corrected  and  completed  in  each 
of  said  years,  the  Board  of  Trustees  of  said  town,  at  the 
proper  time  in  each  of  said  years,  did  levy  a  tax  upon  the 
taxable  property  of  said  town,  including  said  real  estate  of 
said  defendant,  to  such  amount  as  was  necessary,  not 
exceeding  fifty  cents  on  the  hundred  dollars  valuation 
thereof;  and  said  board  did  then  and  there,  in  each  of  said 
years,  set  opposite  the  name  of  each  person  taxed  a  de- 
scription and  valuation  of  the  propertj'  charged  therewith, 
and  the  amount  of  tax  assessed  against  each  person,  and 
did  then  and  there,  in  each  of  said  years,  set  opposite  the 
name  of  said  defendant,  on  said  assessment  roll,  a  descrip- 
tion of  the  said  real  estate  owned  by  him  as  aforesaid, 
and  the  valuation  thereof,  as  assessed  and  valued  by  said 
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assessor  for  each  year  respectively,  and  the  amount  of  the 
tax  assessed  against  said  defendant  thereon  in  each  of  said 
years  respectively,  and,  when  such  tax  list  was  made  in 
each  of  said  years,  the  said  board  caused  a  copy  thereof  to 
be  delivered  to  the  marshal  of  said  town  for  the  time 
being  in  each  of  said  years,  each  of  said  copies  having  a 
warrant  annexed  under  the  seal  of  said  corporation, 
signed  by  the  president  and  a  majority  of  the  trustees,  and 
attested  by  the  clerk,  commanding  the  marshal  to  collect 
the  taxes  specified  in  his  duplicate  within  ninety  days,  and 
make  return  of  said  warrant  to  the  treasurer  of  said  town; 
that  thereupon,  in  each  of  said  years,  the  marshal  of  said 
town  proceeded  with  diligence  in  the  collection  of  said 
taxes  so  appearing  on  said  duplicate,  but  was  unable  to 
collect  the  taxes  against  said  defendant  in  each  of  said 
yeai^,  for  the  reason  that  said  defendant,  during  all  of  said 
time,  was  a  non-resident  of  said  county,  and  had  no  per- 
sonal property  therein  subject  to  seizure  and  sale 
therefor;  and  the  said  marshal,  between  the  15th  of 
December  and  the  31st  of  December  in  each  of  said  years 
of  1872,  1873  and  1874,  returned  and  recorded  the  said 
taxes  so  unpaid  as  delinquent,  and  made  out  and  recorded, 
in  a  book  provided  for  that  purpose,  a  list  of  all  lands 
returned  and  remaining  delinquent  for  taxes,  including  the 
said  real  estate  of  the  defendant  as  described  in  the  tax 
duplicate  as  aforesaid  for  such  years  respectively,  and 
charging  thereon  the  amount  of  said  delinquent  tax,  with 
interest  and  penalty  of  ten  per  cent  on  such  taxes,  and 
certified  to  the  correctness  thereof,  with  the  date  when 
the  same  was  recorded,  and  signed  the  same  officially ;  and 
the  said  marshal,  immediately  after  the  Slst  of  December 
in  each  of  said  year-s  1873  and  1874,  caused  a  copy  of  such 
delinquent  list  for  such  years  respectively  to  be  made  up 
and  published  for  four  weeks  successively,  once  in  each 
week,  in  a  newspaper  having  general   circulation  in  said 
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town  and  county,  to  which  list  so  published  was  attached, 
and  in  like  manner  published,  a  notice  that  so  much  of 
said  lands  as  may  be  necessary  to  discharge  the 
taxes,  interest  and  damages  then  and  there  due 
thereon  at  the  time  of  sale,  would  be  sold  at 
public  auction  at  the  door  of  the  council  chamber 
in  said  town,  the  same  being  then  and  there  the  place  of 
meeting  of  the  Board  of  Trustees  of  said  town,  on  the  sec- 
ond Monday  in  February  next  thereafter;  and  on  the  sec- 
ond Monday  in  February  in  each  of  the  years  of  1874  and 
1875,  the  said  marshal,  pursuant  to  said  notice,  commenced 
the  sale  of  such  lands  so  advertised  in  each  said  year  re- 
spectively, and  at  such  sale  he  put  up  and  offered  at  pub- 
lic sale,  at  the  door  of  said  place  of  meeting  of  said  Board 
of  Trustees,  the  said  real  estate  of  said  defendant,  offering 
each  lot  separately  and  severally,  and  receiving  no  bid 
whatever  for  either  of  said  lots,  or  any  part  thereof,  at 
either  of  said  sales,  the  i-eal  estate  and  every  part  thereof 
remained  unsold;  and  the  said  real  estate  so  remained  un- 
sold until  the  1st  day  of  May,  1876,  on  which  day  the 
amount  of  delinquent  taxes  charged  against  said  real  estate 
as  aforesaid,  with  interest  thereon  at.  the  rate  of  ten  per 
cent,  per  annum  from  the  date  at  which  said  land  was  so 
offered,  amounted  to  the  sum  of  $326.50,  all  of  which  then 
and  there  remained  due  and  unpaid;  and  the  defendant 
then  and  there  had  no  personal  property  in  said  county, 
out  of  which  any  part  of  said  tax  could  be  made  by  seizure 
and  sale  thereof;  that  on  said  May  Ist,  1875,  the  said 
taxes  being  unpaid  and  due  as  aforesaid,  and  said  real 
estate  remaining  unsold  as  aforesaid,  Joseph  and  David 
Ximmel  then  and  there  applied  to  Ira  L.  Prichard,  then 
marshal  of  said  town,  to  purchase  the  said  real  estate  at  pri- 
vate sale,  at  and  for  the  amount  of  the  due  and  unpaid  taxes 
against  the  same  as  aforesaid,  and  said  marshal  being  un- 
able to  find  any  person  who  would  pay  the  amount  of  said 
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taxes  so  due  for  any  less  than  the  whole  of  said  real  estate, 
then  and  there  at  the  door  of  the  council  chamber,  the 
same  being  the  place  of  meeting  of  the  said  Board  of  Trus- 
tees of  said  town,  bargained  and  sold  said  real  estate  to  the 
said  J.  &  D.  Eimmel,  at  and  for  the  said  sum  of  $326.50, 
which  sum  the  said  purchasers  then  and  there  paid  to  said 
marshal,  and  the  said  marshal  then  and  there  executed  to 
the  said  J.  &  D.  Eimmel,  a  certificate  setting  out,  in  sub- 
stance, the  facts  aforesaid,  i^  manner  and  form  as  prescribed 
by  law ;  and  the  said  J.  &  D.  Kimmel  afterwards  assigned 
and  transferred  the  said  certificate  to  the  plaintiflT  for  a 
valuable  consideration;    and  afterwards,  to  wit,   on   the 
19th  day  of  May,  1877,  the  said   defendant,  or  any  other 
person,  not  having  redeemed  the  said  real  estate,  or  any 
part  thereof,  from  said  sale,  the  said  plaintiff  produced  the 
said  certificate  to  Wilson  I.  Marquis,  who  was  then  and 
there  the  duly  elected  and  qualified  marshal  of  said  town, 
and  then  and  there  demanded  of  said  marshal  a  deed  for 
said  real  estate   according  to  law,  and  the  said   marshal 
then  and  there  executed  to  said  plaintiff  a  deed  of  convey- 
ance of  the  said  real  estate,  a  copy  of  which  is  herewith 
filed  and  marked  'Exhibit   A,"  and  made  a  part  hereof; 
and  the  plaintiff  has  ever  since  held  the  title  and  estate  so 
conveyed  to  him.     And  plaintiff  says  that,  although  he  thus 
became  the  owner  of  and  was  lawfully  entitled  to  the  pos- 
session of  said  real  estate,  the  said  defendant  unlawfully 
continued  to  hold  the  same  and  is  now  in  possession,  and 
unlawfully  excluded  the  plaintiff  therefrom,  and  has  so  un- 
lawfully kept  plaintiff  out  of  possession  thereof  ever  since 
said  1st  of  May,  1875,  to  the  damage  of  the  plaintiff*  |500. 

"Wherefore  plaintiff'  demands  judgment  for  the  recov- 
ery of  the  possession  of  the  said  real  estate,  and  for  $500,  his 
damages  as  aforesaid,  and  for  all  other  proper  relief." 

In  addition  to  the  averments  in  the  second  paragraph  of 
complaint,  as  above,  and  the  prayer  for  relief  therein,  the 
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third  paragraph  prays,  that, "  If  the  court,  upon  investiga- 
tion, should  find  or  hold  that  the  sale,  made  as  aforesaid, 
was  or  is  in  any  respect  illegal  and  invalid,  so  that  said 
plaintiff  is  not  entitled  to  the  possession  of  said  real  es- 
tate by  virtue  of  said  sale  and  conveyance,  will  the  court 
order  and  decree  that  the  said  defendant  do  pay  to  the  said 
plaintiff  the  said  sum  of  $326.50,  with  the  interest  thereon, 
according  to  law,  from  and  after  said  May  1st,  1875,  within 
such  reasonable  time  as  shall  be  determined  by  the  court, 
and,  in  default  of  payment  thereof,  will  the  court  decree 
that  said  lots  be  sold  therefor,  or  sufficient  thereof  to  pay 
the  said  sum  and  interest  and  costs,  and  will  the  court 
grant  to  the  plaintiff'  all  other  proper  relief?" 

The  question  in  the  case  may  be  stated  in  very  few 
words  :  Is  the  sale  set  forth  in  the  second  paragraph  of  the 
complaint  valid? 

It  is  not  seriously  contended  but  that  the  facts  are  well 
pleaded ;  the  question  is,  does  the  law  authorize  such  a  sale  ? 
The  appellant  bases  the  sale  upon  the  following  sections  of 
the  act  providing  for  a  uniform  assessment  and  collection 
of  taxes. 

"  Sec.  247.  Any  forfeited  or  unsold  tax  land  may  be 
purchased  at  private  sale,  upon  application  therefor  to 
the  proper  county  auditor,  and  upon  paying  to  the  county 
treasurer,  on  the  certificate  of  the  county  auditor,  the 
amount  for  which  the  same  was  or  should  have  been  first 
offered,  with  interest  upon  said  amount  at  ten  per  cent,  per 
annum,  to  be  computed  from  the  date  at  which  said  land 
was  or  should  have  been  so  offered  to  the  time  of  making 
such  application  and  payment. 

"  Sec.  248.  Upon  application  and  payment  being  made 
as  above  provided,  the  auditor  shall  execute  to  such  pur- 
chaser a  certificate  conveying  the  same  interest  in  and  to 
said  lands  as  would  be  acquired  by  virtue  of  an  original 
public  sale,  aa  herein  provided.''     1  R.  8.  1876,  p.  127. 


/ 
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The  power  of  a  towa  marshal  to  sell  property  for  de- 
linquent taxes,  as  well  as  that  of  a  county  auditor,  is 
derived,  the  appellant  thinks,  from  the  following  section  in 
the  act  for  the  incorporation  of  towns : 

"  Sec.  35.  The  marshal  shall  collect  the  taxes  on  said 
duplicate  when  so  required,  and  shall  have  the  same  power 
to  enforce  collections,  and  shall  be  governed  by  the  same 
rules  an'd  regulations,  as  coiinty  treasurers  and  county  au- 
ditors, and  shall  have  authority  in  like  manner,  to  collect  by 
distress  and  sale,  and  to  make  conveyances  and  certificates 
of  real  estate  sold  bj^  virtue  of  such  sale,  which  sale,  if  at  a 
county-seat,  shall  be '  at  the  door  of  the  court-house,  or 
place  of  holding  courts,  and  if  not  at  the  county-seat,  it 
shall  be  held  at  the  door  of  the  town-hall,  or  place  of  meet- 
ing of  the  Board  of  Trustees,  and  the  clerk  of  said  board 
shall  perform  the  like  duties,  at  said  sale,  as  are  required 
of  the  county  auditor,  at  a  sale  for  State  and  county  taxes, 
and  all  deeds  or  conveyances  for  lands  so  sold  for  taxes 
shall  be  prima  facie  evidence  of  the  validity  of  such  pur- 
chase."   1  R.  S.  1876,  p.  882. 

The  ri^ht  to  recover  for  taxes  paid  on  a  void  tax  sale,  as 
claimed  in  the  third  paragraph  of  the  complaint,  is  founded 
on  sec.  257, 1  R.  S.  1876,  p.  129,  which  need  not  be  set  out 

In  the  consideration  of  this  question,  we  set  out  in  the 
beginning  wnth  the  principle,  that  a  statuto  authorizing 
the  sale  of  lands  for  delinquent  taxes  must  be  strictly  con- 
strued. This  doctrine  is  so  well  understood,  and  so  uni- 
versally accepted,  that  we  do  not  discuss  it  or  cite  author- 
ities in  its  support.  We  must  notice,  also,  that  the  act  for 
incorporating  towns,  under  which  the  marshal  claimed  his 
power  to  act  in  the  present  case,  was  approved  June  11th, 
1852 ;  and  that  the  act  for  the  assessment  and  collection  of 
taxes,  under  which  it  is  claimed  the  county  auditor  derives 
power  to  sell  lands  for  delinquent  taxes  at  private  sale, 
was  approved  December  21st,  1872.     The  general  act  for 
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the  assessment  and  collection  of  taxes,  in  force  at  the  time 
the  above  act,  approved  June  11th,  1862,  was  passed,  was 
chapter  12  of  the  Revised  Statutes  of  1843 — more  particu- 
larly as  to  delinquent  taxes,  article  7  of  said  chapter.  R.  S. 
1843,  p.  222.  In  these  statutes  no  power  can  be  found  au- 
thorizing a  county  auditor  to  sell  land  for  delinquent  taxes 
at  private  sale.  Indeed,  as  far  as  we  are  informed,  the  first 
attempt  by  the  Legislature  to  grant  such  a  power  to  a 
county  auditor  is  found  in  the  act  approved  December  2ist, 
1872,  above  noticed.  There  is  no  mention  of  sucli  a  power 
in  the  act  for  the  assessment  and  collection  of  taxes,  ap- 
proved June  21st,  1852,  and  passed  at  the  same  session 
with  the  act  approved  June  11th,  1852,  under  which  such 
a  power  is  claimed  for  a  town  marshal,  in  the  present  case. 
There  being  no  law  authorizing  a  county  auditor  to  sell 
lands  for  delinquent  taxes  at  private  sale,  in  force  at  the 
time  the  act  of  June  11th,  1852,  was  approved,  it  can  not 
be  supposed  that  the  Legislature  meant  to  clothe  a  town 
marshal  with  such  a  power  by  section  35  of  the  latter  act, 
merely  by  enacting  that  a  town  marshal  should  "be  gov- 
erned by  the  same  rules  and  regulations,  as  county  treas- 
urers and  county  auditors,"  for  the  plain  reason  that  county 
treasurers  and  county  auditors  had  no  such  power  at  that 
time.  But  the  appellant  claims  that  the  act  of  March  11th, 
1875,  which  was  in  force  at  the  time  the  sale  in  contro- 
versy was  made,  connects  said  section  35  with  the  act  ap- 
proved December  21st,  1872,  so  as  to  clothe  a  town  mar- 
shal with  the  power  to  make  such  a  sale.  The  section 
under  which  this  power  is  claimed  is  as  follows: 

"Sec.  2.  Hereafter  the  general  law  of  the  State  and 
amendments  thereto,  approved  December  2d,  1872,  for  the 
uniform  assessment  of  taxes,  shall  apply  to  all  incorporated 
cities  and  towns  not  having  special  charters,  so  far  as  the 
same  shall  be  applicable :  Provided^  That  all  city  taxes  shall 
be  paid  on  or  before  the  third  Monday  in  April  in  each 
year."     1  R.  S.  1876,  p.  839. 
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Conceding  the  constitutionality  of  sections  247  and  248, 
authorizing  the  private  sale  of  lands  by  the  county  auditor 
for  delinquent  taxes— a  question  which  we  do  not  decide — 
and  conceding  that  section  2,  above  cited,  couples  section 
35  of  the  act  for  incorporating  towns  directly  with  sec- 
tions 247  and  248  of  the  general  act  for  the  assessment 
and  collection  of  taxes,  we  do  not  think  that  the  language 
of  section  35  would  authorize  the  town  marshal  to  make 
a  private  sale  of  lands  for  delinquent  taxes.  The  words 
are  inapplicable  to  a  private  sale,  and  forbid  such  an  in- 
terpretation of  their  meaning,  or  such  a  construction  of 
the  section.  It  declares  that  such  sale,  '*  if  at  a  county- 
seat,  shall  be  at  the  doDr  of  the  court-house,  or  place  of  hold- 
ing courts,  and  if  not  at  the  county-seat,  it  shall  be  held  at 
the  door  of  the  town-hall,  or  place  of  meeting  of  the  board 
of  trustees,  and  the  clerk  of  said  board  shall  perform  the 
like  duties,  at  said  sale,  as  are  required  of  the  county 
auditor,  at  a  sale  for  State  and  county  taxes."  These 
words  are  wholly  inapplicable  to  a  private  sale  and  plainly 
mean  a  public  sale.  Keeping  in  mind  the  principle  with 
which  we  set  out,  namely,  the  strict  construction  of  such 
statutes,  we  can  not  give  the  construction  to  section  35, 
contended  for  by  appellant. 

We  have  thus  concluded  that  said  section  85  does  not 
authorize  a  private  sale  of  lands  for  delinquent  taxes; 
and,  if*  it  did,  there  might  be  a  question,  under  the  follow- 
ing words  in  the  section  : ."  and  the.  clerk  of  said  board  " 
(of  trustees)  "  shall  perform  the  like  duties,  at  said  sale,  as 
are  required  by  the  county  auditor,  at  a  sale  for  State  and 
county  taxes  " — whether  the  clerk  of  the  board  of  trus- 
tees  of  the  town  is  not  the  proper  officer  to  make  the 
sale,  instead  of  the  marshal. 

Nor  do  we  think  that  the  appellant,  under  the  third 
paragraph  of  the  complaint,  is  entitled  to  recover  back 
the  purchase-money  he  has  paid,  from  the  appellee.    Per- 
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haps,  if  he  has  any  remedy,  it  is  against  the  town  of  Cam- 
bridge City ;  but,  upon  this  point,  we  express  no  opinion,  as 
there  is  no  such  question  before  us. 

The  judgment  is  affirmed,  at  the  coats  of  the  appellant* 


Dare  v.  Hall  et  al. 

Pbikcxpal  and  Surbtt. — Promissory  Note. — Agreement  to  Extend  Time  of 
Payment-^ Consideration, — To  releaso  a  surety  on  account  of  an  extension 
of  time  to  the  principal,  the  extension  must  have  been,  amongst  other 
things,  upon  a  new  consideration;  but  the  payment  of  interest  already  due 
upon  a  hole  does  not  constitute  such  new  consideration. 

Sams. — Neither  an  agreement  to  continue  the  payment  of  interest  at  the 
same  rate  as  specified  in  the  note,  nor  an  agreement  to  thereafter  pay  in- 
terest at  a  reduced  rate,  creates  any  new  consideration  for  the  extension  of 
time  on  a  note  overdue. 

Prom  the  Franklin  Circuit  Court. 

'  F.  Berry,  H.  Berryy    W.  H.  Jones  and  J/R.  McMahan^ 
for  appellant. 

W.  H.  Bracken  and  S.  S.  Harrell,  for  appellees. 

NiBLACK,  C.  J. — This  was  an  action  by  Smith  Dare,  the 
pay^e,  against  John  Hall  and  John  Heap,  the  makers  of  a 
promissory  note  dated  December  1st,  1878,  and  payable 
twelve  months  thereafter,  for  one  thousand  three  hundred 
and  sixty-eight  dollars,  M'ith  ten  per  cent,  interest  from 
date,  and  attorney's  fees  in  the  event  that  suit  should  be 
instituted,  and  judgment  taken  upon  it. 

Hall  made  default. 

Heap  answered  in  two  paragraphs  : 

1.  Admitting  the  execution  of  the  note,  but  averring 
that  he  executed  the  same  only  as  the  surety  of  his  co- 
defendant  Hall,  which  the  plaintiff  well  knew;  that,  after 
Vol.  LXX.— 35 
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the  note  became  due,  that  is  to  say  on  the  2d  day  of  Decem- 
ber, 1874,  the  plaintifi'and  the  said  Hall  made  an  agreement 
to  extend  the  time  of  the  payment  of  said  note  for  one  year, 
in  consideration  that  Hall  would T>ay  the  interest  then  due 
on  the  note ;  that,  in  compliance  with  such  agreement, 
which  was  a  verbal  one  merely,  Hall  did  on  that  day 
pay  the  interest  due  on  such  note,  up  to  and  on  the 
1st  day  of  December,  1874,  and  the  plaintiff'thereupou  did 
extend  the  time  of  such  payment  for  one  year ;  that  such 
agreement  for  the  extension  of  time  on  the  note  was 
without  the  knowledge  or  consent  of  him,  the  said  Heap. 
Wherefore  he  claimed  that  the  plaintiiF  ought  not  to  re- 
cover against  him. 

2.  Admitting  the  execution  of  the  note,  and  alleging 
an  unauthorized  extension  of  the  time  of  its  payment,  as 
in  the  first  paragraph,  except  that  it  was  averred  that  the 
extension  was  in  consideration  of  an  agreement  between 
the  plaintiff  and  Hall,  that  the  interest  on  the  note  should 
thereafter  be  reduced  from  ten  to  eight  per  cent,  per  an- 
num, at  which  latter  rate  Hall  paid  interest  on  such  note  for 
one  year. 

The  plaintiff  demurred  severally  to  both  paragraphs  of 
Heap's  answer,  but  his  demurrer  was  overruled  as  to  both 
paragraphs. 

Issue  being  joined,  the  court,  without  a  jury,  found  in 
favor  of  Heap,  and  rendered  judgment  against  Hall,  for  the 
amount  due  on  the  note,  and  in  favor  of  Heap  for  his  cost«. 

Dare  has  appealed,  and  misigned  error  upon  the  over- 
ruling of  his  demurrer  to  both  paragraphs  of  Heap's 
answer. 

To  release  a  suretv  on  account  of  an  extension  of  time 
to  the  principal,  the  extension  must  have  been,  amongst 
other  things,  upon  a  new  consideration.  Abd  v.  Alexander, 
45  Ind.  523.  The  payment  of  interest  already  due  upon 
a  note  does  not  constitute  a  new  consideration,  within  the 
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meaniug  of  this  rule.  Starret  v.  Burkhalter,  ante^  p.  285. 
An  agreement  to  continue  the  payment  of  interest  at 
the  same  rate  as  that  specified  in  the  note  does  not  consti- 
tute such  a  new  consideration.  Abel  v.  Alexander,  supra. 
For  a  stronger  reason,  an  agreement  to  thereafter  pay 
interest  at  a  reduced  rate  does  not  create  any  new  consid- 
eration   for    the   extension  of  time  on  a  note  overdue. 

There  is  no  averment  in  either  paragraph  of  Heap's 
answer,  that  any  interest  was  paid  in  advance,  and,  conse- 
quently, nothing  in  either  showing  any  new  consideration 
for  the  alleged  extension  of  time  on  the  note  in  suit. 
The  demurrer  ought,  therefore,  to  have  been  sustained  to 
both  paragraphs. 

The  judgment,  as  to  both  the  appellees,  is  reversed, 
with  costs,  and  the  cause  is  remanded  for  further  pro- 
ceedings. 


Sharp  v.  Radebaugh  bt  al. 

OoHTBACT. — Sale  of  Good9.^'Delivery, — Aceepiance.-Complaini, — AeeounL — 
Bill  of  PartxcuLara.—A.  complaint  aUeged  that  the  defendant  was  indebted 
to  the  plaintiff  in  a  specified  sum,  being  the  difference  in  value  of  a  stock 
of  goods  exchanged  by  the  plaintiff  with  the  defendant  for  certain 
lands,  on  the  promise  of  the  latter  to  pay  such  difference. 

Held,  that  the  action  was  not  one  on  account,  and,  therefore,  a  bill 
of  particulars  was  unnecessary. 

Sams. — Performance, — PreaumpUon. — The  alleged  acceptance,  by  the  buyer, 
of  goods  delivered  under  a  contract  to  deliver  a  certain  kind  of  goods, 
raises  the  presumption,  prima  fade,  that  the  goods  were  of  the  kind  speci* 
fled. 

Samv.- Zfien. — Dt^ence, — ^Where  there  is  an  alleged  acceptance  of  goods 
under  a  contract  to  deliver  goods  free  from  all  liens,  the  existence  of  such 
liens    is  matter  of  defence,  in  an  action  to  recover  the  contract  price. 

8aux. — Evidence, — Parol  Variation  of  Writing, — In  an  action  on  a  writt^ 
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oontract  of  ^ale  of  goods  at  *'co»t  price,  or  current  ratet^*'  evidence  wis 

admissible  that,  in  invoicing^  certain  of  tbe  goods  were  in  voiced  at  an 

agreed  price. 
t^AMK. — Order  of  Introducing  Evidence, — Supreme  Court. — PremmtpHon^— 

^Wbere,  fVoin  the  record,  the  defendant  does  not  appear  to  have  been  preju- 
.  c4iced  by  the  plaintiff's  introduction,  in  hia  cloee,  of  evidence  that  ougbt  to 

have  been  introduced  in  chiei^  thm  Supreme  Court  wiU  preaume  in  &vor 

of  the  record. 

Fmm  the  Clay  Circuit  Court. 

J.  A.  McNutt,  N.  U.  HiU,  8.  W.  Curtis  and  A  S.  EolK- 
^ay,  tor  appellant. 

(r.  A.  Knight,  C.  H.  Knightj  A.  Daggy^  and  D.  E.  TTif- 
^Ucmison^  for  appellees. 

W0RDEN9  J. — Complaint  by  the  appellees,  against  the 
appellant,  in  three  paragraphs,  as  follows : 

**  Shelby  Radebaugh  and  William  Parks  complain  of 
Pliny  F.  Sharp*  and  say  that  said  defendant  is  indebted  to 
them  in  the  sum  of  two  thousand  dollars,  the  difierence 
in  value  between  certain  real  estate  c(»nveyed  by  defendant 
to  said  plaintiffs,  and  the  sale  and  delivery  to  said  defend- 
ant, by  said  plaintiffs,  of  a  stock  of  goods,  wares  and 
merchandise,  which  said  difference  said  defendant  agreed 
to  pay  said  plaintiffs;  that  the  same  is  due  and  unpaid; 
that  said  plaintiffs,  before  the  commencemefit  of  this  suit 
demanded  payment  of  said  difference,  which  was  refused 
Wherefore,"  etc. 

"And,  for  second  and  further  cause  of  action  herein, 
against  said  defendant,  said  plaintiffs  say,  that  on  the  let 
day  of  February,  1877,  said  plaintiffs  and  said  defendant 
entered  into  a  written  agreement,  a  copy  of  which  is  filed 
herewith,  by  the  terms  of  which  said  plaintafts  traded  t<i 
said  defendant  a  stock  of  goods  then  in  the  town  of 
Martinsville,  Illinois,  for  two  lots,  to  wit :  lots  numbered 
41  and  42  in  Brazil,  Indiana,  with  the  house  thereon  situ- 
ate; which  house  and  lots  were  to  be  taken  at  the  value  of 
^S|800,  subject  to  a  lien  thereon  of  $300,  which  said  lieu 
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said  defendant  was  to  pay  off  and  discharge,  though  by 
mistake  and  omiBaion  [it  was?]  written  in  said  con- 
tract that  plainti^B  were  ^  to  take  said  propei*ty  subject  to 
said  lien/  when  it  should  have  road,  by  agreement  of  parties, 
*'  clear  of  said  lien '  of  ^300 ;  and  said  defendant  agreed  to 
take  said  plain tifiV  stock  of  goods  at  cost  price  or  current 
rates,  and  the  excess  over  and  above  the  value  of  said 
house  and  lots  said  defendant  agreed  to  pay,  one-half  ca»Ii, 
in  hand  and  the  remaining  half  within  twenty  days  froia 
the  date  of  the  deliver^'  of  said  goods;  and  the  plaintiffar 
aver  that  they  and  said  defendant,  in  pursuance,  of  said 
contract,  invoiced  said  stock  of  goods,  and  aseertainedf 
that  they  amounted  by  invoice  to  the  sum  of  forty-eight 
hundred  and  thirty-one  and  ^^^  dollars;  and  said  goods 
were  delivered  to  said  defendant  on  the  18th  day  of  Feb- 
ruary, 1877,  accepted,  and  by  him  shipped  from  Martins- 
ville, Illinois,  to  Brazil,  Indiana ;  that  the  difference  in 
said  exchange,  in  favor  of  said  phiintiffs,  amounts  to  fifteea 
hundred  and  thirty-one  and  jYo  dollars,  which  said  sum,  in 
violation  of  his  said  contract,  said  defendant,  although 
often  requested,  refuses  to  pay."  There  are  further  allega- 
tions in  this  paragraph,  in  respect  to  the  lien  on  the  lots^ 
which  need  not  be  set  out,  as  no  point  is  made  in  regard 
to  the  lien. 

The  third  paragraph  is  substantially  like  the  second,  ex- 
cept that  it  alleges,  '*  that  said  goods  were  duly  invoiced, 
and  the  prices  thereof  at  the  time  agreed  upon  betweea 
said  plaintiffs  and  said  defendant,  and  the  same  were  de- 
livered to  said  defendant  on  the  13th  day  of  February, 
1877,  and  accepted  by  him/' 

The  following  is  the  contract  referred  to  in  the  second 
and  third  paragraphs : 

^^  Brazil,  February  1st,  1877. 

**  Article  of  Agreement  made  and  entered  into  thia 
day,  by  and  between   Badebangh  &  Parks,  parties  of  the 
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first  part,  and  Pliny  F.  Sharp,  party  of  the  second  part, 
Witnesseth:  That  said  first  party  has  this  day  traded  to  said 
second  party  a  certain  stock  of  goods  now  in  Martinsville, 
Illinois,  for  a  certain  house  and  lots  Nos.  41  and  42,  situate 
in  Brazil,  Indiana;  said  house  to  be  taken  by  said  first  par- 
ties, at  thirty-three  hundred  dollars,  subject  to  a  lien  of 
three  hundred  dollars;  said  goods  to  be  taken  at  cost 
price  or  current  rates,  by  said  second  party :  and  the  bal- 
ance, over  and  above  the  amount  of  said  house,  to  be  paid 
by  said  second  party,  one-half  down  and  the  balance  in 
twenty  days  from  date  of  delivery  of  said  goods ;  and 
it  is  further  agreed  by  the  parties  hereto,  that  no  liens  or 
mortgages  exist  on  said  stock,  and  that  said  goods  are  of 
good  and  reasonable  quality,  being  no  old  or  shop-worn 
stock.  (Signed,)  Radebauoh  k  Parks, 

"  Pliny  F.  Sharp/' 

A  demurrer  for  want  of  sufficient  facts  was  filed  to 
each  paragraph  of  the  complaint,  but  was  overruled,  and 
exception  taken. 

Issue,  trial,  verdict  and  judgment  for  the  plaintiffs. 

The  errors  assigned  call  in  question  the  correctness  of 
the  ruling  on  the  demurrers  to  the  several  paragraphs  of 
complaint,  and  in  overruling  a  motion  for  a  new  trial. 

It  seems  to  us  that  all  the  paragraphs  of  complaint 
were  good  on  demurrer  for  want  of  sufficient  facts.  No 
bill  of  particulars  accompanied  the  first  paragraph,  nor  do 
we  think  any  was  necessary.  The  paragraph  was  not 
based  upon  an  account.  It  alleged  that  the  defendant 
was  indebted  to  the  plaintiffs  in  a  definite,  specified  sum, 
for  the  difference  in  value  between  the  stock  of  goods  and 
the  real  estate,  which  sum  the  defendant  promised  to 
pay.  On  the  facts  thus  alleged,  the  plaintiffs  were  en- 
titled to  recover.  If  the  paragraph  was  in  -some  degree 
indefinite  and  uncertain,  the  defect  could  have  been 
reached  by  motion  but  not  by  demurrer  for  want  of  facts. 
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It  is  objected  that  the  second  nnd  third  paragraphs  are 
fatally  defective  in  not  showing  a  performance  of  the  con- 
tract on  the  part  of  the  plaintiffs,  either  in  the  mode 
prescribed  by  section  84  of  the  code,  by  alleging  generally 
that  they  performed  all  the  conditions  on  their  part,  or 
by  alleging  such  facts  as  show  performance  on  their  part. 

It  is  insisted,  as  we  understand  the  brief  of  counsel  for  the 
appellant,  that  these  paragraphs  should  have  averred  that 
the  goods  were  of  the  kind  and  quality  mentioned  in 
the  contract,  and  that  there  were  no  liens  or  mortgages 
upon  them. 

It  is  alleged  in  both  paragraphs,  that  the  goods  were 
delivered  to  the  defendant,  and  accepted  by  him.  The 
acceptance  of  the  goods  by  the  defendant  must  be 
taken,  at  least  prima  facie^  as  an  admission  by  him  that 
the  goods  were  of  the  qualitj^  stipulated  for.  There  may 
perhaps  be  cases  in  which  the  purchaser  of  goods  may, 
after  having  accepted  them,  be  in  a  condition  to  claim 
that  they  are  not  such  as  he  contracted  for ;  but  the  ac- 
ceptance raises  a  presumption,  at  least,  that  they  are 
such,  and  that  is  sufficient  for  the  purposes  of  this  case. 

The  stipulation  in  the  contract,  that  the  goods  were  to 
be  free  from  liens  and  mortgages,  probably  adds  nothing 
to  what  would  have  been  implied  in  the  absence  of  the 
stipulation ;  for  the  vendor  of  goods  in  his  possession 
impliedly  warrants  the  title.     1  Parsons  Con.  573. 

It  seems  to  us  that,  as  the  defendant  accepted  the 
goods,  if  there  was  any  lien  or  mortgage  upon  them,  it 
rested  upon  him  to  show  it ;  and  that  there  was  no  ne- 
cessity of  negativing  such  lien  or  mortgage  in  the  com- 
plaint. 

"We  come  to  the  motion  for  a  new  trial.  It  appears  by 
a  bill  of  exceptions,  that,  upoti  the  trial  of  the  cause,  the 
plaintiff  Radebaugh  was  permitted  to  testify,  "  that  after 
the  written  contract  in  suit  was  executed,  and  the  invoice 
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of  said  goods  commenced,  the  plaintiffs  and  the  defendant 
agreed  that  the  grenadines  should  be  taken  at  twenty-five 
centfl  per  yard ;  that  the  same  were  so  taken  by  the  der 
feudant  and  so  invoiced ;  that  the  defendant  was  to  take 
the  fringe  at  sixty  cents  per  bolt,  and  it  was  so  taken  by  the 
defendant  and  so  invoiced:  that  the  defendant  was  to 
take  the  kid  gloves  at  six  dollars  per  dozen,  and  they  were 
so  taken  by  the  defendant  and  so  invoiced :  that  he  was  to 
take  the  linen  at  twenty-five  cents  per  yard,  and  did  so 
take  the  same,  and  said  linen  and  other  articles  above 
named  were  so  put  into  the  invoice."  To  this  evidence 
the  defendant  objected,  for  the  reason  that  it  contradicted 
the  written  contract ;  that  there  was  nothing  in  the  com- 
plaint to  authorize  the  introduction  of  the  evidence;  that 
it  was  immaterial  and  irrelevant. 

We  are  of  the  opinion  th.at  the  objection  to  the  evidence 
was  not  well  taken.  The  evidence  did  not  contradict  the 
written  contract,  but  was  in  harmony  with  it.  The 
contract  provided  that  the  defendant  was  to  take  the  goods 
|tt  "  cost  price  or  current  rates."  The  parties  might  well 
agree  as  to  what  were  "  current  rates,"  and  invoice  the 
goods  accordingly.  When  the  parties  agreed  at  what  rates 
the  goods  mentioned  .should  be  taken,  they  agreed  substan- 
tially as  to  what  should  be  regarded  as  •*  current  rates." 

It  further  appears,  by  another  bill  of  exceptions,  that 
after  the  plaintiffs  had  introduced  their  evidence,  and  the 
defendant  had  introduced  his  evidence  and  rested,  the 
plaintiffs  were  permitted  to  prove  by  William  Parks, "  that 
the  defendant.  Sharp,  after  the  execution  of  the  written 
contract  set  out  in  the  complaint,  came  to  the  plaintifi' 
place  of  business  in  the  town  of  Martinsville,  in  the  State 
of  Illinois,  where  th6  goods  mentioned  in  the  complaint 
were  then  situated,  and  after  the  invoice  had  commenced ; 
that  said  defendant,  after  examining  said  stock  of  goods, 
announced  that  he  would  not  take  said  stock,  and  went  out 
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of  the  store;  and  that  sood  after  said  defendant  and 
Kadebaugh  came  back,  and  they  stated  to  said  witness 
that  it  had  been  agreed  between  them,  that  the  grenadines 
were  to  be  invoiced  at  twenty-five  cents  per  yard  instead  of 
thirty -five  cents  per  yard,  the  cost  thereof;  that  the  kid 
gloves  were  to  be  put  in  at  six  dollars  per  dozen,  and  the 
fringes  were  to  be  taken  by  the  defendant  at  a  reduction 
of  twenty-five  cents  on  each  bolt  from  the  cost  price,  and 
all  the  linens  were  to  be  invoiced  at  twenty-five  cents  per 
yard,  and  that  said  defendant  was  to  take  the  balance  of 
said  stock  at  the  cost  thereof." 

The  plaintifis  were  also  then  permitted  to  prove  by  said 

Parks  and Johnson  and Johnson,  "  that,  in 

invoicing  said  stock,  Sharp,  the  defendant,  examined  each 
article  of  goods  for  himself,  and  that,  before  any  article 
was  set  down  on  the  invoice,  the  price  thereof  was  agreed 
upon  between  the  plaintiffs  and  the  defendant,  and  that  no 
article  was  placed  upon  said  invoice  until  the  price  of  the 
same  had  been  agreed  upon  by  the  plaintiffs  and  defendant 
then  present."  The  plaintiffs  also  then  proved  by 
Johnson  and  Johnson,  ^Hhat  they  heard  the  defendant  and 
plaintiffs  state,  in  their  presence,  that  the  grenadines  were 
to  be  invoiced  at  twenty-five  cents  peryard,  the  kid  gloves 
at  six  dollars  per  dozen,  the  fringe  at  a  reduction  of 
twenty-five  cents  per  bolt,  and  the  linen  at  twenty-five 
cents  per  yard;  and  the  balance  of  said  stock  was  to  be 
taken  at  cost,  under  the  tenor  of  the  written  contract 
or  memorandum  signed  by  the  parties."  The  defendant 
objected  to  the  introduction  of  this  evidence,  because  it  was 
not  rebutting  and  should  have  been  introduced  in  chief 
before  the  plaintiffs  had  rested  their  case,  and  for  the 
further  reason  that  it  was  incompetent,  irrelevant  and 
immaterial,  under  the  issues  in  the  cause ;  but  the  objection 
was  overruled. 

With  regard  to  the  competency  of  the  evidence,  had  it 
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been  introduced  at  the  proper  time,  we  have  little  to  add 
to  what  has  been  already  said.  The  contract  contemplated 
two  modes  of  determining  the  value  of  the  goods,  viz. : 
"  cost  price "  and  '*  current  rates,"  There  is  no  reason 
why  a  part  of  the  goods  might  not  be  invoiced,  and  re- 
ceived by  the  defendant  at  cost  price,  and  the  residue  at 
current  rates ;  and  it  is  clear  that  the  parties  might  agree 
as  to  what  should  be  regarded  as  current  rates.  The  evi- 
dence was  competent. 

The  evidence,  in  the  usual  order  of  procedure,  should 
have  been  introduced  before  the  plaintiffs  had  rested 
their  case ;  but  it  was  in  the  discretion  of  the  court  to 
permit  it  to  be  given  at  the  time  it  was  introduced.  We 
are  not  advised  of  the  ground  upon  which  the  court  per- 
mitted the  evidence  to  be  given  out  of  the  usual  order, 
but  the  presumption  is  in  favor  of  the  action  of  the  court, 
and  that  good  ground  existed. 

Kor  does  it  appear  that  the  door  was  shut  against  the 
defendant,  to  meet  the  evidence  in  the  same  manner  as  if  it 
had  been  introduced  at  the  proper  time. 

The  case  was  substantially  made  out  by  the  evidence, 
and  the  judgment  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 


Toops  V.  Snyder  bt  al. 

Mistake — Conveyance  of  Land  Pursuant  to  Agreement  for  PartHion, — 
Quitclaim. — Action  to  Recover  Reed  Estate.— Defence. — See  opinion  for 
answer  alleging  mistake  in  successive  conveyances  of  real  estate,  in  an 
action  by  the  grantor  making  the  first  alleged  mistake,  to  recover  the 
land  from  a  remote  grantee. 


NOVEMBER  TERM,  1880.  555 

Toops  V.  Snyder  et  al, 

Samb. — Evidence. — Correetion  of  Mistake,  by  Court  of  Equity, — In  an  actioii 
to  reform  a  deed,  on  the  ground  of  mistake,  a  court  of  equity  will  not 
interfere  to  afford  relief,  where  the  parties  to  such  deed  did  not  mistake 
its  contents,  but  only  the  effect  thereof ;  and  where  the  misdescription 
of  the  lands  intended  to  be  conveyed  was  the  result,  not  of  the  mistake  of 
the  parties,  but  of  their  carelessness  in  not  procuring  correct  descriptions 
of  the  land  before  they  executed  the  deed  ;  the  policy  of  courts  of  equity 
being  to  administer  relief  to  the  vigilant,  and  to  put  all  parties  upon 
the  exercise  of  a  reasonable  degree  of  diligence. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sim^y  for  appellant. 

L.  McClurg  and  J.  V.  Kent,  for  appellees. 

HowK,  J. — This  case  ie  now  befoi-e  this  court  for  the 
second  time.  The  opinion  and  judgment  of  this  court,  on 
the  former  appeal,  are  reported  under  the  title  of  Toops  v. 
Snyder,  47  Ind.  91. 

It  is  a  suit  of  the  appellant  against  the  appellees,  to 
recover  the  possession  of  a  certain  parcel  of  real  estate, 
particularly  described,  in  Clinton  county,  Indiana,  contain- 
ing two  and  two-thirds  acres.  The  appellant's  complaint 
was  in  the  usual  statutory  form,  in  such  cases,  and  need 
not  be  further  noticed.  To  this  complaint  the  appellees 
answered  in  a  single  paragraph,  by  way  of  cross  complaint, 
to  which  the  appellant's  demurrer,  for  the  alleged  insuffi- 
ciency of  the  facts  therein  to  constitute  a  cause  of  action, 
was  overruled  by  the  court,  and  his  exception  was  duly 
saved  to  this  decision.  Thereupon  the  appellant  answered 
said  cross  complaint,  by  a  general  denial  thereof.  Other 
pleadings  were  filed  by  the  parties  respectively,  but,  as  no 
question  arises  thereon  for  our  decision,  we  neod  not 
further  notice  them  in  this  opinion.  The  cause,  having 
been  put  at  issue,  was  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  the  appellant  for  a  part  only,  particularly 
specified,  of  the  real  estate  described  in  his  complaint, 
and  assessing  his  damages  in  the  sum  of  twenty-seven 
dollars.     With  their  general  verdict,  the  jury  also  returned 
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their  special  findings  upon  particular  questions  of  fact,  but, 
as  no  point  is  made  thereon  in  this  court,  we  need  not  set 
them  out  in  this  opinion.  The  court  rendered  judgment 
for  the  appellant,  upon  and  in  accordance  with  the  general 
verdict  of  the  jury. 

The  appellant's  motion  for  a  naw  trial  having  been  over- 
ruled by  the  court,  and  his  exception  entered  to  this  ruling, 
he  appealed  from  the  judgment  below  to  this  court,  aud 
has  here  assigned,  as  errors,  the  following  decisions  of  the 
circuit  court : 

1.  In  overruling  his  demurrer  to  the  appellees'  cross 
complaint; 

2.  In  overruling  his  motion  for  a  new  trial ;  and, 

3.  In  rendering  the  judgment  appealed  from  in  this  ease. 
1.     In  their  cross  complaint,  the  appellees  Joha  Snyder, 

William  V.  Snyder  and  Garrett  D.  Snyder  jointly  alleged, 
in  substance,  that  on  the  —  day  of  March,  1861,  the  appel- 
lants Taylor  Toops  and  Joseph  Toops  were  the  owners  ia 
fee-simple  and  tenants  in  common  of  the  south-west  quar- 
ter of  section  17,   in  township  21  north,  of  range  1  west, 
except  such  part  of  said   quarter  section  as  lay  south  of 
the  intersection  of  the   New  Castle  state  road   with  the 
Frankfort  and  Crawfordsville  state  road,  and  were  also 
such  ownera  and  tenants  of  five  acres,  more  or  less,  in  a 
triangular  form,  in  the   north-west  corner  of  section  20, 
in  the  same  township  and  range,  being  so  much   of  said 
section  as  lay  north  of  said  last  named  state  road,  all  of  said 
real  estate  being  in  Clinton  county,  Indiana ;  that,  at  the 
tfme  last  mentioned,  the  appellant  and  said  Joseph  Toops 
agreed    to    make  partition   of   said  real   estate  between 
themselves,  in  such  manner  that  each  of  them  should  have 
an   equal   quantity  thereof;    that,  in   pursuance   of  said 
agreement   and  for  the  purpose  of  carrying  it  out,  the 
said  Joseph  Toops,  on  the  14th  day  of  March,  1861,  exe- 
cuted to  the  appellant  his  quitclaim  deed,  by  which  he 
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intended  to  convey  to  the  appellant  all  the  interest  of  said 
Joseph  Toops  in  and  to  the  one-half  of  said  real  estate; 
that  on  the  same  day,  and  for  the  purpose  of  carrying  into 
effect  the  said  agreement  of  partition,  and  intending  to 
convey  to  said  Joseph  Toops  all  the  appellant's  interest  in 
and  to  the  one-half  of  said  real  estate,  the  appellant  and 
his  wife  executed  to  said  Joseph  Toops  their  quitclaim 
deed  ;  that,  by  the  mutual  mistake  of  the  appellant  and 
said  Joseph  Toops,  in  thus  attempting  and  intending  to 
divide  said  real  estate  in  equal  proportions  between  them- 
selves, the  above  described  deeds  of  the  appellant  and 
of  said  Joseph  Toops,  which  were  set  out  in  said 
cross  complaint,  did  not  carry  into  eftect  their  intention 
and  agreement  to  make  partition  of  said  real  estate  be- 
tween themselves  in  equal  proportion,  but  gave  the  appel- 
lant more  than  the  one-half  thereof;  that  the  deed  of  said 
Joseph  Toops  to  the  appellant  was  made  to  contain  these 
words  :  '*  Also  two  and  two-thirds  acres  "  off  the  east  side 
of  that  part  of  the  west  half  of  the  south-west  quarter  of 
section  17,  which  lay  north  of  the  New  Castle  and  Lafay- 
ette state  road  ;  that,  in  order  to  divide  said  real  estate 
equally  between  the  said  parties,  as  stipulated  and  agreed 
to  between  themselves,  the  said  last  named  deed,  in  said 
description,  should  have  contained  the  words  "Also  one 
and  twenty-hundreths  acres,"  instead  of  the  words  "two 
and  two-thirds  acres ; "  that,  by  the  mutual  mistake  of  said 
Joseph  Toops  and  the  irppellant,  in  thus  attempting  and 
intending  to  divide  said  lands  in  equal  proportions  between 
themselves,  the  appellant's  deed  to  said  Joseph  Toops 
was  made  to  contain  the  words  "  except  two  and  two- 
thirds  acres"  off  the  east  side  of  said  half  quarter-section, 
when,  in  order  to  divide  said  lands  equally,  as  intended 
between  said  parties,  the  said  deed,  in  said  description, 
should  have  contained  the  words  "  except  one  and 
twenty-hnndredths  acres,"  instead  of  the  words   "  except 
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two  and  two-thirds  acres ;  "  that  on  the  19th  day  of  October, 
1868,  the  said  Joseph  Toops,  intending  to  convey  to  Araoe 
Heavilon  the  one-half  in  quantity  of  the  whole  of  the 
lands  first  above  described,  of  which  the  said  Joseph  and 
the  appellant  were  seized  as  tenants  in  common,  the  said 
one-half  being  that  part  of  said  lands,  of  which  the  said 
Joseph  was  the  sole  owner  by  virtue  of  his  said  partition 
with  the  appellant,  executed  to  said  Heavilon  his  warranty 
deed  therefor;  that  in  the  said  deed,  by  the  mutual 
mistake  of  said  Joseph  Toops  and  said  Heavilon,  the  deed 
was  made  to  contain  the  words,  "  except  two  and  two- 
thirds  acres  off  of  the  east  side  of  one-half  of  quarter- 
section  ;"  that  said  Joseph  Toops  intended  to  convey,  and 
said  Heavilon  to  receive,  by  said  deed,  such  lands  only  as 
said  Joseph  had  become  the  sole  owner  of,  "  by  virtue  of  the 
partition  aforesaid,  as  agreed  between  them ;"  that,  in  order 
so  to  do,  the  said  deed  should  have  contained  the  words, 
"except  one  and  twenty-hundredths  acres oftV etc., instead 
of  "  except  two  and  two-thirds  acres  off,"  etc.;  that  on  the 
18th  day  of  August,  1870,  the  said  Amos  Heavilon,  intend- 
ing to  convey  to  the  appellee  John  Snyder  the  said  lands 
conveyed  to  said  Heavilon  by  said  Joseph  Toops,  being  the 
same  lands  that  said  Joseph  had  become  the  sole  owner  of, 
by  virtue  of  his  agreed  partition  with  the  appellant,  and 
said  John  Snyder  intending  to  receive  such  lands  only, 
executed  to  said  John  Snyder  his  warranty  deed  therefor; 
that,  by  the  mutual  mist^e  of  said  Heavilon  and  Snyder, 
the  following  words  were  omitted  from  said  deed,  to  wit: 
"Except  one  and  twenty-hundredths  acres  off  the  east 
side,"  etc.;  that  afterward,  on  the  27th  day  of  November, 
1874,  the  said  John  Snyder  and  his  wife  executed  to  sidd 
"William  V.  and  Garrett  D.  Snyder  their  warranty  deed; 
that,  by  said  deed,  the  grantors  therein  intended  to  convey, 
and  the  grantees  therein  intended  to  receive,  all  of  said 
lands  in  said  deed  described,  except  one  and  twenty-hun- 
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dredths  acres  off  the  east  side  of  said  lands;  and  that,  by 
the  mutual  mistake  of  all  the  parties  to  said  deed,  the 
following  words  were  omitted  therefrom,  to  wit:  "Except 
one  and  twenty-hundredths  acres  off  the  east  side  of  said 
described  tract  of  .land."  Wherefore  the  said  appellees 
prayed  that  the  deed. of  said  Joseph  Toops  to  the  appel- 
lant, the  appellant's  deed  to  said  Joseph  Toops,  and  the 
said  Joseph  Toops'  deed  to  said  Amos  Heavilon,  might 
each  be  corrected  and  reformed,  so  that  each  might  contain 
the  words  "one  and  twenty-hundredths  acres,"  instead  of 
the  words  "  two  and  two-thirds  acres,"  appearing  therein  ; 
tiaat  said  Heavilon's  deed  to  John  Snyder,  and  the  hitter's 
deed  to  William  V.  and  Garrett  D.  Snyder,  might  each  be 
corrected  and  reformed,  so  that  each  would  contain  the 
words  "  except  one  and  twenty  hundredths  acres,"  etc.; 
and  foi  all  other  proper  relief. 

To  this  cross  complaint  the  appellant's  demurrer  for  the 
want  of  sufficient  facts  therein,  as  we  have  already  said, 
was  overruled  by  the  court.  The  appellant's  counsel  has 
devoted  a  large  portion  of  his  brief  of  this  cause  to  a 
criticism  of  this  cross  complaint,  and  to  the  discus- 
sion of  the  alleged  insufficiency  of  its  allegations  of 
fact, to  constitute  a  good  cross  complaint.  We  have  given 
the  appellant  the  benefit  of  a  full  summary  of  the  material 
allegations  of  this  cross  complaint;  and  while  we  deem  it 
uynecessary  for  us  to  point  out  his  objections  to  this 
pleading,  or  to  answer  his  arguments  against  its  sufficiency, 
under  the  view  we  shall  take  of  the  case,  yet  we  may  say 
generally,  that,  in  our  opinion,  the  cross  complaint  stated 
facts  sufficient  to  withstand  the  demurrer  thereto. 

The  object  of  the  cross  complaint  was  to  obtain  the 
correction  of  an  alleged  mistake  in  the  deed  from  Jo- 
seph Toops  to  the  appellant,  under  which  the  latter  had 
become  vested  with'the  legal  title  to  the  two  and  two- 
thirds  apres  of  land,  for  the  recovery  of  which  he  had 
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Bued  in  this  action.  The  record  shows  that  ten  years 
elapsed  after  the  execution  of  the  deed  sought  to  be  cor- 
rected, before  the  commencement  of  this  action,  and  be- 
fore any  atteippt  was  made  by  the  remote  grantees  of 
Joseph  Toops  to  obtain  the  reformation  of  said  deed. 
Courts  of  equity  will  relieve  parties  from  the  effects  of 
mistake  in  some  cases,  but  not  in  every  case.  Thus,  in 
Wood  V.  Patterson^  4  Md.  Ch.  835,  the  Chancellor  said : 
"  It  is  not,  however,  in  every  case  of  mistake,  even  of  a 
material  fact,  that  the  court  will  grant  relief,  for  if  the 
mistake  is  the  result  of  the  party's  carelessness  or  inatten- 
tion, the  court  will  not  interfere  in  his  behalf,  its  policy 
being  to  administer  relief  to  the  vigilant  and  to  put  all 
parties  upon  the  exercise  of  a  reasonable  degree  of  dili- 
gence." This  may  be  regarded,  we  think,  as  the  settled, 
equitable  doctrine  in  referetice  to -the  correction  of  alleged 
mistakes.  1  Story  Eq.  Jur.,  sec.  146 ;  Voorhis  v.  Murphy^ 
11  C.  E.  Green,  434 ;  Lamb  v.  Harris,  8  Ga.  546 ;  Tay- 
lor V.  Fleet,  4  Barb.  95. 

Applying  this  doctrine  to  the  case  at  bar,  it  seems 
to  us  that  the  evidence  adduced  upon  the  trial  utterly 
failed  to  show  such  a  mistake  in  any  of  the  deeds  sought 
to  be  reformed,  as  a  court  of  equity  would  or  ought  to 
afford  any  relief  for  or  against,  at  the  suit  of  the  cross 
complainants.  Joseph  Toops  and  the  appellant  were 
each  of  them  witnesses  on  the  trial  of  the  cause; 
and  it  is  manifest,  we  think,  from  the  testimony  of  each 
of  them,  that  there  was  no  such  mistake  in  either  of  their 
partition  deeds,  as  either  of  the  parties,  or  the  grantees 
near  or  remote  of  either,  could  obtain  relief  against,  in  a 
court  of  equity.  It  appeared  from  the  evidence  of  each 
of  the  said  parties,  that  each  of  them  eould  read  and 
write,  and  that  their  partition  deeds  were  read  to  thera 
before  they  executed  the  deeds.  It  is  very  clear  from  their 
testimony,  we  think,  that  they  did  not  mistake   the  con- 
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tents  of  the  deeds,  but  only  the  effect  of  such  contents ; 
and  that  the  misdescription  of  the  lands  intended  to  be 
conveyed,  in  each  of  said  deeds,  was  the  result,  not  of  the 
mistake  of  the  parties,  but  of  their  .  carelessness  in  not 
procuring,  as  they  might  have  done,  correct  descriptions 
of  the  lands,  before  they  executed  their  deeds.  Nelson  v. 
DaoiSj  40  Ind.  866 ;  The  First  National  Bank,  etc.,  v. 
Gough,   61   Ind.  147 ;   Angle  v.  Speer,  66  Ind.  488. 

It  is  very  clear,  also,  from  the  evidence  in  the  record, 
that  the  alleged  mistake  in  the  deed  from  Joseph  Toops  to 
Amos  Heavilon  is  a  mistake,  from  the  effects  of  which 
the  cross  complainants  can  obtain  no  relief  in  a  court  of 
equity.  Heavilon  testified  as  a  witness,  on  the  trial  of  the 
case,  as  follows  :  **  I  examined  Joseph's  deed  to  me,  and 
knew  what  was  in  it  before  I  accepted  it."  It  is  manifest 
from  this  evidence,  that,  if  there  was  any  mistake  in  Heav- 
ilon's  deed,  it  was  a  mistake  only  as  to  its  effect,  and  not 
as  to  its  contents  ;  and  against  such  a  mistake,  as  we  have 
seen,  equity  aflbrds  no  relief. 

In  regard  to  the  alleged  mistakes  in  the  two  Snyder 
deeds,  there  was  no  evidence  whatever  introduced  on  the 
trial. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
verdict  of  the  jury  was  not  sustained  by,  but  was  contrary 
to,  the  evidence  in  the  record,  and  that  for  this  cause 
the  appellant's  motion  for  a  new  trial  ought  to  have  been 
sustained. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with   instructions  to   sustain   the 
motion  for  a  new  trial,  and  for  further  proceedings    not 
inconsistent  with  this  opinion. 
Vol.  LXX.— 86 
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Centre  Township,  Marion  County,  v.  The  Board  of  Com- 
missioners OF  Marion  County. 

Railroad  Tax. —  Who  Entitled  to  Funds  Arising  Tfierefrom,  Forfeited  by 
Railroad  Company. — Statute  Construed. — Demand. — The  fund  in  the  hands 
of  a  county  treasurer,  arising  from  a  tax  voted  by  a  township  to  aid  in  the 
construction  of  a  railroad,  where  the  railroad  company  has  forfeited  all 
right  to  the  same,  under  section  18  of  the  railroad  aid  act  of  May  12th, 
1869, 1  B.  S.  1876,  p.  736,  and  sections  1  and  2  of  the  supplemental  act  of 
December  24th,  1872,  Acts  1872,  p.  56,  it  not  having  been  diverted  into 
the  township  funds,  belongs  to  the  township,  unless  it  has  been  demanded 
by  the  taxpayers  of  the  township  within  two  years  after  the  passage  of 
the  act  of  1872,  or  within  two  years  after  the  forfeiture  thereof  by  the 
railroad  company  ;  and  such  demand,  being  matter  of  defence,  need  not 
be  negatived  in  the  complaint  in  an  action  by  a  township,  against  a 
county,  to  recover  a  tax  voted  by  the  township 

From  the  Marion  Superior  Court, 

A.  C,  Harris  and  J.  T.  Dye,  for  appellant. 
Z/.  Barbour  and  J.  H,  Laird,  for  appellee. 

WoRDEN,  J. — Consolidated  action  by  the  appellant, 
against  the  appellee.  The  complaints  in  the  two  actions 
were,  after  consolidation,  considered  as  separate  paragraphs 
of  one  complaint.     Both  were  for  the  same  cause. 

Demurrers  for  want  of  sufficient  facts  were  sustained  to 
each  paragraph,  and  judgment  was  rendered  for  the 
defendant.    Judgment  affirmed  on  appeal  to  general  term. 

We  set  out  the  paragraph  which  states  the  case  the  more 
fully,  as  follows : 

"  Centre  Township,  Marion  County,  Indiana,  complains 
of  the  J^oard  of  Commissioners  of  said  County  of  Marion, 
and  State  aforesaid,  and  says,  that  prior  to  January  2d, 
1872,  the  citizens  and  taxpayers  of  said  Centre  town- 
ship had,  in  accordance  with  the  provisions  of  an  act  to 
authorize  aid  to  the  construction  of  railroads,  by  counties 
and  townships  taking  stock  in,  and  making  donations  to, 
railroad  companies,  approved  May  12th,  1869,  donated 
unto  the  Indiana  and  Illinois  Central  Railroad  Company, 
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organized  to  build  a  railroad  from  Indianapolis,  Marion 
county^  Indiana,  to  Decatur,  Illinois,  passing  through  said 
Centre  township,  in  said  county  and  State,  a  large  sum  of 
money,  to  wit,  sixty-five  thousand  dollars,  which  dona- 
tion was  made  upon  the  conditions  in  said  act  provided. 

'*  Said  railroad  corporation  failed  to  do  or  perform  any 
work  on  its  said  railroad,  in  said  Centre  township,  or  to 
comply  with  the  conditions  of  said  act  on  its  part,  and 
never,  at  any  time,  became  entitled  to  receive  said  money, 
or  any  portion  thereof.  It  did  not  commence  work  on 
said  line  of  railroad  within  one  year  after  the  levy  of  said* 
tax,  which  was  on  the  17th  day  of  June,  1870,  nor  did  it 
complete  said  railroad  Within  three  years  from  said  levying, 
nor  has  the  said  rai4road  ever,  or  any  part  thereof  in 
Centre  township,  or  in  the  Stat^  of  Indiana,  except  a  small 
amount  of  grading  done  in  1871,  in  Parke  and  in  Hen- 
dricks counties,  been  put  under  contract  for  its  construc- 
tion. But,  on  the  other  hand,  by  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  Indiana, 
said  railroad  and  all  its  property  were  sold  on  the  21st  day 
of  January,  1875,  and  the  franchise  forfeited  forever,  and 
said  railroad  corporation  dissolved. 

"  Prior  to  January  2d,  1872,  there  had  been  collected 
from  the  taxpayers  of  Centre  township,  under  said  levy 
and  donation,  and  paid  into  the  county  treasury,  a  large 
portion  of  the  said  tax  or  donation,  to  wit,  sixty  thousand 
dollars.  On  said  day  said  Board  of  County  Commissioners, 
being  lawfully  in  session  for  the  purpose  of  transacting 
county  and  other  business,  made  the  following  order,  viz.: 

"*  Railroad  Funds. 

"*It  is  ordered  by  the  Board  that  the  tax  collected, 
according  to  a  vote  of  Centre  township,  for  furnishing  aid 
to  the  Indiana  and  Illinois  Central  Railroad,  be  at  the 
disposal  of  the  Board  for  county  purposes,  until  the  condi- 
tions shall  be  complied  with  by  said  railroad  company,  so 
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as  to  entitle  said  company  to  aae  the  money  paid  to  them, 
or  till  some  other  disposal  shall  be  required  to  be  made  of 
the  money  according  to  law.  And  it  is  ordered  that  when 
such  funds  are  required  to  be  paid  to  such  railroad 
company,  if  at  all,  or  to  Centre  township,  or  for  any  other 
purpose,  the  same  shall  be  paid  by  the  order  of  this 
Board,  from  the  general  funds  of  the  county  treasury.' 

"  Which  order  was  duly  signed  by  the  members  of  said 
Board  of  County  Commissioners,  and  a  copy  thereof  was 
served  on  the  county  treasurer,  who  then  paid  said  moneys, 
'  under  said  order,  into  the  general  fund  of  the  county,  and 
the  same  were  used  by  the  county  for  general  county 
purposes.  Afterward,  during  the  years  1872  and  1878, 
the  remainder  of  the  said  money  was  collected  by  the  said 
treasurer  and  paid  to  the  defendant  under  said  order. 

'^The  plaintiff  says  that  the  defendant  is  liable  to  pay 
interest  on  said  money  from  the  date  of  its  appropriation 
thereof  to  its  own  use,  on  said  2d  day  of  January,  1872, 
and  the  other  sums  from  the  day  the  same  were  paid  to  the 
defendant.  A  bill  of  particulars  is  filed  herewith,  showing 
the  dates  and  amounts  so  received.  Said  moneys  were 
raised  by  a  tax  on  the  property  in  Centre  township  only, 
although  there  are  many  other  townships  in  the  said 
county,  viz.:"  (naming  the  townships)  "in  each  of  which 
there  is  a  large  amount  of  taxable  property,  viz.,  forty 
millions  of  dollars. 

"Wherefore,  by  the  provisions  of  the  said  act,  as 
declared  in  section  18,  the  railroad  company  not  having 
complied  with  the  conditions  precedent,  and  thereby  not 
being  entitled  to  receive  the  gift  or  donation,  the  same 
must  be  paid  to  this  plaintiff,  to  be  turned  into  the  general 
fund  of  the  township,  to  he  used  accordingly.  The  said 
sums,  with  interest,  amounting  m  all  to  the  sum  of 
$100,000,  are  due  and  unpaid;  and  the  said  board  of 
coudly  commissioners   refuses  to  pay  the  same   to  this 
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plaintiff,  or  auy  part  thereof,  although  frequently  demanded 
ot  and  from  the  defendant.     Wherefore,"  etc. 

The  question  involved  depends  up(»ii  the  proper  construc- 
tion of  the  18th  section  of  the  act  which  may  be  compen- 
diously called  the  Railix)ad  Aid  Act,  1  R.  S.  1876,  p.  736- 
740,  and  the  1st  and  2d  sections  of  the  act  supple- 
mental thereto,  approved  December  24th,  1872.  Acts 
1872,  p.  56. 

The  18th  section,  above  mentioned,  provides  that  "A 
failure  on  the  part  of  the  railroad  company  to  commence 
work  upon  the  railroad  in  said  county  within  one  year* 
from  the  levying  of  said  special  tax,  or  faihire  to  complete 
said  railroad  ready  for  use  within  three  years  from  such 
levying,  shall  forfeit  the  rights  of  such  company  to  such 
donation,  nnless  the  county  commissioners,  for  good  cause 
shown,  shall  give  not  to  exceed  one  year's  further  time  in 
which  to  complete  the  same,  and  the  money  raised  by  such 
special  tax  shall  go  into  the  general  funds  of  the  county  or 
township,  as  the  case  may  be,  and  be  used  accordingly." 

The  two  sections  of  the  act  of  1872  are  as  follows: 

^  Sec.  1.  Be  U  enaetedy^  etc.j  "  That  in  all  cases  where  a 
county  or  township  tax  has  been  levied  and  collected  in 
pursuance  of  the  provisions  of  the  act  to  authorize  aid  to 
the  construction  of  railroads  by  counties  and  townships 
taking  stock  in,  and  making  donations  to  railroad  compa- 
nies, approved  May  12th,  1869,  and  the  right  of  the  railroad 
company  to  such  tax  has  become  forfeited  by  failure  to 
commence  work  on,  or  complete  such  railroad,  as  required 
by  said  act,  the  money  so  levied  and  collected  shall  revert, 
and  be  refunded  by  the  proper  custodians  ^of  said  money, 
to  each  taxpayer  in  the  proportion  in  which  the  same  was 
collected,  the  legal  collection  fees  thereof  to  be  paid  out  of 
the  general  fund  of  the  county :  P>'ovided,  hoiaever^  That 
the  county  commissioners  may  determine  to  place  the  said 
tax  in  the  general  fund  of  the  county,  in  which  case  the 
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taxpayers  thereof  shall  be  credited  apon  the  duplicate  in 
the  same  proportion  in  which  the  tax  was  collected;  aud 
provided^  further^  that  the  county  commissioners  and  the 
respective  township  trustees  may  determine  to  place  the 
township  tax  so  collected  into  the  township  fund,  in  which 
case  the  taxpayers  thereof  shall  be  credited  upon  the  da- 
plicate  in  the  same  proportion  in  which  the  tax  was 
collected,  and  in  either  case  the  legal  collection  fees  shall 
be  paid  out  of  the  county  or  township  fund,  as  the  cade 
may  be. 

^^  Sec.  2.  In  case  any  of  such  tax  is  not  diverted  into 
the  county  or  township  funds,  and  is  not  called  for  or 
demanded  by  the  taxpayers  thereof  within  two  years  alter 
the  passage  of  this  act,  or  within  two  years  after  the  same 
shall  have  become  forfeited  by  the  railroad  company,  then 
in  that  event  such  tax  shall  revert  to  and  become  a  part 
of  the  county  or  township  fund,  as  the  case  may  be,  aad 
the  legal  collection  fees  shall  be  paid  out  of  the  fund  re- 
ceiviug  said  tax." 

It  is  not  disputed  that  the  railroad  company  has  for- 
feited all  right  to  the  fund,  though  it  might  be  well, 
should  any  further  proceediugs  be  had  in  the  cause, 
to  make  it  a  party,  if  it  has  any  existence,  in  order  that  the 
rights  of  all  parties  may  be  settled. 

Assuming  that  the  railroad  has  no  right  to  the  fund,  the 
question  arises  as  to  its  proper  destination  under  the  pro- 
visions of  the  statutes  above  quoted.  Section  18,  stand* 
ing  alone,  would  doubtless  give  it  to  the  plaintiff.  But 
the  provisions  of  the  act  of  1872  must  be  taken  with  it. 
The  act  of  1872  is  supplemental  to  the  former  act,  and 
the  two  must  be  construed  together,  so  that  both  may 
stand,  unless  the  latter  is  clearly  in  conflict  with  the  for- 
mer, in  which  event  the  latter  must  stand,  and  the 
former,  so  far  as  there  is  conflict,  must  fall. 

By  section  18  of  the  original  act,  it  was  clearly  intended 
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that,  where  the  railroad  company  had  failed  as  therein 
stated,  the  fund  should  go  into  the  general  fund  of  the 
county  or  township,  as  the  case  might  be. 

But  this  provision  is  so  far  modified  by  the  enacting 
clause  of  the  first  section  of  the  act  of  1872,  that  the 
money,  whether  levied  by  county  or  township,  is  to  be 
refunded  to  those  who  paid  the  tax.  To  this  enact- 
ment, however,  there  are  two  provisos:  First,  that 
the  county  commissioners  may  determine  to  place  the  tax 
in  the  general  fund  of  the  county,  in  which  case  the 
taxpayers  thereof  are  to  be  credited  upon  the  tax  dupli- 
cate, etc. ;  and.  Second,  that  the  county  commissioners  and 
the  respective  township  trustees  may  determine  to  place 
the  township  tax  so  collected,  in  the  township  fund,  in 
which  case  the  taxpayers  thereof  are  to  be  credited  upon 
the  duplicate,  etc. 

The  language  of  the  first  proviso,  standing  alouQ 
and  construing  it  literally,  is  broad  enough  to  cover  a 
township  as  well  as  a  county  tax ;  for  the  term  "  said  tax  ^' 
refers  to  "  a  county  or  township  tax,"  previously  mentioned. 
But  the  context,  and  the  purpose  of  the  act,  unite  in  re« 
pelling  such  construction.  We  can  not  readily  suppose 
that  the  Legislature  intended  to  place  a  fund  raised  by  a 
township  for  the  purpose  of  aiding  in  the  construction  of 
a  railroad,  or  indeed  for  any  other  purpose,  in  the  gen- 
eral fund  of  the  county,  and  give  the  taxpayers  of  the 
county  credit  for  it  on  the  tax  duplicate.  The  Legislature 
evidently  did  not  intend  to  authorize  a  county  to  appro- 
priate the  funds  of  a  township,  or  of  the  people  of  a 
township,  to  the  benefit  of  the  people  of  thx3  entire  county. 

The  second  proviso  places  the  matter  beyond  question. 
In  that,  township  taxes  are  specially  provided  for,  and  as 
to  them  it  is  provided  that  the  commissioners  and  the 
respective  township  trustees  may  determine  to  place  them 
in  the  township  fund.     The  first  proviso  does  not,  in   our 
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judgment,  authorize  the  county  commiasioners  to  place  a 
township  tax  in  the  general  fund  of  the  county,  but  was 
intended  to  apply  to  a  county  tax  only.  This  construction 
will  make  the  two  provisos  harmonious.  The  first  enables 
the  commissioners  to  place  a  county  tax  in  the  general 
fund  of  the  county,  and  the  second  enables  the  commis- 
sioners and  the  proper  township  trustees  to  place  the 
township  tax  in  the  township   fund. 

The  concurrence  of  the  proper  township  trustees  may  well 
have  been  thought  necessary  in  placing  the  township  tax  in 
the  township  fund,  instead  of  returning  it  to  the  taxpayers, 
as  provided  for  in  the  enacting  clause  of  the  s^tion. 
The  board  of  commissioners  had  no  authority  whatever  to 
place  the  tax  in  question  in  the  general  fund  of  the  county, 
and  any  order  they  may  have  made  to  that  efiiect  is  a 
nullity. 

The  fund  then  in  the  hands  of  the  treasurer  of  the 
county,  it  not  having  been  diverted  into  the  township 
funds,  belongs  to  the  township,  unless  it  has  been  called 
for  or  demanded  by  the  taxpayers  within  two  years  after 
the  passage  of  the  act  of  1872,  or  within  two  years  after 
the  forfeiture  thereof  by  the  railroad  company ;  and  this 
by  the  terms  of  the  2d  section  of  the  act  of  1872,  as 
well  as  by  the  18th  section  of  the  original  act.  The  two 
years  having  expired  before  this  suit  was  brought,  the 
county  is  liable  to  pay  over  the  money  to  the  plaintiff,  un- 
less it  has  been  demanded  by  the  taxpayers  as  above 
stated  ;  and,  if  it  hasbeen'thus  demanded,  that,  we  think, 
should  be  shown  in  defence,  and  such  demand  need  not 
have  been  negatived  in  the  complaint. 

For  these  reasons  we  are  of  opinion  that  the  demurrer 
to  the  paragraphs  of  complaint  was  not  well  taken. 

The  judgment  below  at  general  term  is  reversed,  with 
costs,  and  the  cause  is  remanded,  for  further  proceedings 
in  accordance  with  this  opinion. 
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Negliobitce. — Actum  Against  RaUroad  Company  for  Injury. — Street  and 
Railroad  Crossing. — City  Ordinanee. — Evidence, — In  an  action  by  the 
injured  party,  against  a  railroad  company,  to  recover  damages  for  injuries 
alleged  to  have  been  inflicted  upon  the  plaintiff,  by  the  defendant's  train 
\jt  cars,  through  the  negligence  of  the  defendani's  employees  running  the 
train,  the  complaint  alleged  the  negligent  construction,  by  the  defendant, 
of  a  number  of  parallel  railroad  tracks  across  a  public  street  at  a  point  where 
the  plaintiff  was  attempting  to  cross  when  injured  ;  also  the  negligent 
condition  of  the  sidewalk  crossing  such  tracks;  also  the  failure  of  the 
defendant  to  keep  a  watchman  at  such  crossing,  as  required  by  an 
ordinance  of  the  common  council  of  the  city  within  which  were  such 
street  and  crossing ;  also  the  failure  of  such  employees  to  sound 
the  whistle  and  ring  the  bell  of  the  engine  when  approaching 
the  crossing.  The  failure  to  sound  the  whistle  having  been  proved 
by  the  plaintiff,  the  defendant  offered  in  evidence  another  ordinance 
of  such  council,  prohibiting  the  sounding  of  whistles  and  ringing  of 
}>ells  on  engines  while  passing  through  the  city. 

Held,  that  the  exclusion  of  such  evidence  was  erroneous. 

Same. — Instruction, —  Violation  of  Ordinance — It  was  erroneous  to  instruct 
the  jury,  in  such  case,  that,  if  there  was  a  city  ordinance  requiring  the  de- 
fendant to  keep  a  flagman  at  said  crossing,  "  then  the  defendant  could  not 
fail  or  neglect  to  comply  with  its  requirements,  without  being  guilty  of 
negligence,''  if  such  negligence  be  not  connected  with  the  alleged  injury. 

Same. — Negligence  must  he  Froximate  Cause  of  Injury. — While  such  a  fail- 
ure is  negligence,  per  se^  the  instruction  should  have  treated  upon  the 
question  as  to  whether  such  negligence  was  a  proximate  cause  of  the 
injur}*. 

Same. — Negligence  Usually  a  Matter  of  FacU  rather  than  one  of  Law  merely. 
— It  was  error  to  instruct,  in  such  action,  that  the  commission,  by  the  de- 
fendant and  its  agents,  of  the  acts  alleged  in  the  complaint  as  constituting 
negligence,  ipsoftictOf  rendered  the  defendant  guilty  of  negligence. 

From  the  Allen  Circuit  Court. 

A.  2^llars,  F.  T.  Zollars  and  J.  Brackenridgej  for  appel- 
lant. 

W.  H.  Coombs,  J,  Morris  and  R.  C.  Bell,  for  appellee. 

NiBLACK,  C.  J. — The  complaint  in  this  case  was  in  two 
paragraphs. 

The  first  averred  that  the  defendant,  the  Pennsylvania 
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Company,  the  appellant  here,  was,  ou  the  30th  day 
of  October,  1876,  engaged  in  operating  a  railroad  running 
through  and  across  the  public  streets  of  the  city  of  Fort 
Wayne ;  that  a  number  of  tracks  and  side-tracks,  per- 
taining to  said  railroad,  had  been  negligently  constructed 
across  Ilanna  street,  a  public  street  of  said  city,  croseiiig 
and  intersecting  each  other  near  said  street,  so  that  it  was 
difficult  for  persons  passing  upon  such  street  to  determine 
upon  which  track  an  approaching  train  might  cross  it; 
that  on  that  day,  while  the  plaintiff,  Anna  Hensil,  an  in- 
fant eight  years  old,  who  is  the  appellee  here,  was  passing 
along  and  upon  the  east  side  of  said  street,  without  negli- 
gence on  her  part,  the  defendant  was  negligently  running 
its  cars  and  engine  back  and  forth  over  and  across  such 
street,  and  negligently  ran  a  train  of  cars  upon  and  over 
her,  and  thereby  so  injured  one  of  her  limbs  that  it  had 
to  be  amputated  ;  that,  at  the  time,  the  whistle  on  the  en- 
gine was  not  sounded,  nor  the  bell  rung,  nor  was  there 
any  watchman  on  the  crossing,  to  keep  her  off  the  tracks, 
or  to  warn  her  of  the  approaching  train  ;  that  there  was 
an  ordinance  of  the  city  of  Fort  Wayne  requiring  a 
watchman  to  be  kept  at  that  crossing,  for  the  purpose 
of  warning  persons  of  approaching  trains.  A  copy  of 
the  ordinance  referred  to  was  unnecessarily  filed  with  the 
complaint. 

The  second  was  much  like  the  first,  except  that  it 
averred  that  the  defendant  was  operating  the  Pittsburgh, 
Fort  Wayne  and  Chicago  Railroad,  and  that  the  planks  ou 
the  side-walk  on  the  east  side  of  Hanna  street,  where  the 
plaintiff*  had  to  cross,  and  between  the  rails  of  the  railroad 
tracks,  had  been  carelessly  laid  and  were  out  of  repair; 
that  for  that  reason,  and  in  consequence  of  the  whistle  not 
being  sounded,  nor  the  bell  rung,  and  there  being  no 
watchman  at  the  crossing,  the  plaintiff'  did  not  see  the 
approaching  train  until  she  fell  down,  and  it  struck  her  as 
above  stated. 
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The  defendant  demurred  separately  to  each  paragraph 
of  the  complaint,  bat  both  paragraphs  were  held  to  be 
sufficient.    An  answer  in  general  denial  was  then  filed. 

A  jury  veturned  a  general  verdict  for  the  plaintili,  for  sev- 
en thousand  five  hundred  dollars,  toget^r  with  answers  to 
numerous  special  interroi^atories  submitted  to  them  at  the 
request  of  the  parties  respectively. 

The  defendant  moved  for  a  judgment  in  its  favor  upon 
the  answers  of  the  jury  to  the  special  interrogatories,  but 
that  motion  was  overruled.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  also  successively  overruled, 
and  judgment  was  rendered  against  the  defendant  upon 
the  general  verdict. 

It  is  claimed  on  behalf  of  the  appellant,  that  the  de- 
murrer ought  to  have  been  sustained  to  the  second  para- 
graph of  the  complaint,  but  in  our  estimation  no  valid 
objection  to  that  paragraph  has  been  shown. 

The  facts  of  this  case,  as  they  were  made  to  appear  on 
the  trial,  may,  in  general  terms,  be  stated  as  follows : 

On  the  evening  of  October  30th,  1876,  the  appellee, 
who  lived  with  her  parents  south  of  the  appellant's  rail- 
road, and  who  was  attending  school  north  of  that  roa<), 
and  was  then  about  eight  years  old,  was  passing  over  the 
railroad  on  the  east  side  of  Hanna  street,  in  the  city  of 
Fort  Wayne,  on  her  return  home  from  school.  There  were 
seven  or  eight  tracks  or  side-tracks  belonging  to  the  road 
and  running  near  to,  and  generally  parallel  with,  each 
other,  across  Hanna  street  at  that  point.  When  the  ap- 
pellee, in  her  attempt  to  cross  the  railroad,  had  reached 
perhaps  the  fifth  track,  counting  from  the  north,  she  was 
struck  by  a  train  of  cars,  consisting  of  an  engine,  a  tender 
and  two  box-cars,  then  being  slowly  backed  over  Hanna 
street  from  the  west,  and  one  of  her  legs  was  thereby  so 
broken  and  crushed  that  it  had  to  be  amputated.  The 
crossing  was  necessarily  a  somewhat  dangerous  one.    There 
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was  no  sidewalk  over  the  railroad  on  the  west  side  of  the 
street.    The  several  side-tracks  approached  the  street  from 
the  west  in  carved  lines,  and  so  crossed  and  intersected 
each  other  as  to  make  it  difficult  for  an  inexperienced 
person  to  determine  upon  which  track  a  train  from  the 
west  would  cross  the  street,  although  the  tracks  and  all 
trains  upon  them  might  have  been  seen  for  the  distance 
of  nearly,  if  not  quite,  a  quarter  of  a  mile,  looking  west 
from  the  crossing.     The  engine  of  the  train  which  struck 
the  appellee   was  at  the  west  end   of  the  train.    The 
engineer  was  on  the  engine,  and  a  brakeman  was  on  the 
tender,  but  there  was  no  brakeman  on  the  forward  car  at 
the  east  end,  nor  was  any  one  upon  either  of  the  box-cars, 
to  look  out  in  advance  or  to  notify  persons  of  danger. 
On  the  east  side  of  the  street  there  were  some  rows  of 
coal  bins  or  boxes,  almost  touching  the  sidewalk.    These 
bins  were  about  five  feet  high,  and  tracks  of  the  railroad 
ran  between  them.     At  the  time  the  appellee  approached 
the  crossing,  there  were  an  engine  and  one  or  two  cars  upon 
one  of  the  tracks  between  these  coal  bins,  the  cars  being 
loaded  with  coal  and  the  engine  blowing  oft  steam.    The 
fippellant  had  a  flagman  at  the  crossing,  as  required  by  an 
ordinance  of  the  city,  for  the  protection  of  persons  passing 
and  repassing  in  that  vicinity.    Just  before  the  collision  a 
wagon  and  a  balked  team  of  horses  were  standing  on  the 
street  near  the  east  side,  and  not  far  from  the  fifth  railroad 
track,  around  which  the  flagman,  and  many  other  persona, 
were  gathered,  and  to  which  they  were  giving  their  atten- 
tion.    The  flagman  did  not  see  the  appellee  until  she  was 
on  the  track,  ortly  a  few  feet  in  front  of  the  cars,  when  he 
hallooed  at  her  to  go  back ;  and  in  attempting  to  go  back, 
either  in  consequence  of  a  defect  in  the  plank  between  the 
rails  or  of  a  misstep,  she  fell  on  the  track  and  was  injured 
as  hereinbefore  stated.     A  larger  school  girl  who  accom- 
panied the  appellee,  but  was  in   advance  of  her,  passed 
over  all  the  tracks  safely. 


NOVEMBER  TEKM,  1880.  *    673 

The  Pennsylvania  Company  v   Hensil. 

An  ordinance  of  the  city  of  Fort  Wayne  was  read  in 
evidence  by  the  appellee,  which  provided,  amongst  other 
things,  that  a  flagman  should  be  kept  and  maintained  by 
the  proper  railroad  companies,  at  all  railroad  crossings  on 
Hanna  street,  "  whose  duty  it  shall  be  to  signal  pensoDS 
travelling  in  the  direction  of  any  or  either  of  the  crossings 
aforesaid,  and  warn  them  of  the  approach  of  any  locomo- 
tive, engine  or  other  impending  danger." 

The  appellee  introduced  evidence  tending  to  show  that 
the  whistle  of  the  locomotive,  attached  to  the  train  which 
injured  her,  was  not  sounded  as  the  train  approached  the 
Hanna  street  crossing. 

The  appellant,  in  defence,  offered  to  read  in  evidence  an 
ordinance  of  the  city  of  Fort  Wayne  prohibiting  the 
sounding  of  a  locomotive  whistle  during  the  ordinary 
transportation  of  trains  through  that  city,  but  the  court, 
over  the  exception  of  the  appellant,  refused  to  permit  the 
proposed  ordinance  to  be  read. 

No  satisfactory  reason  for  the  exclusion  of  the  ordinance 
thus  offered  in  evidence  has  been  suggested,  and  we  confess 
our  inability  to  recall  any  principle  on  which  its  exclu- 
sion can  be  defended,  in  view  of  the  appellant's  alleged 
failure  to  sound  the  whistle,  contained  both  in  the  com- 
plaint and  in  the  appellee's  evidence. 

The  concluding  portion  of  the  third  instruction,  given 
in  this  case  to  the  jury  at  the  request  of  the  appellee,  was 
as  follows : 

"  You  may  also  inquire  whether  or  not  the  city  of  Fort 
Wayne  had,  by  an  ordinance,  required  the  defendant  to 
keep  a  flagman  at  said  crossing,  to  notify  pereons  of  the 
approach  of  cars  and  engines  to  said  crossing,  and  warn 
them  of  danger;  for,  if  there  was  such  an  ordinance,  then 
the  defendant  could  not  fail  or  neglect  to  comply  with  its 
requirements,  without  being  guilty  of  negligence." 

The  appellant  sharply  criticises  as  much  of  the  instruc- 
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tioii  as  is  thus  set  out,  and  argues  against  the  doctrine  im- 
plied by  the  language  thus  used. 

The  force  and  effect  of  a  citj  ordinance  regulating  the 
running  and  management  of  railroad  trains,  within  the 
limits  of  the  city,  upon  a  civil  action  against  a  railrosul 
company,  like  the  case  before  us,  is  a  question  upon  which 
the  authorities  are  not  entirely  in  accord.  But  the  weight 
of  authority  is  overwhelmingly  to  the  effect  that  thefailare 
to  perform  any  duty  imposed  either  by  a  statute  or  an  ordi- 
nance is  negligence  per  se^  and  entitles  an  injured  party  to 
recover,  provided  the  failure  was  a  proximate  cause  of  the 
injury.  Thompson  Negligence,  419,1232;  Shearman  & 
Redf.  Negligence,  sees.  484, 485. 

Therefore,  to  have  made  the  third  instruction,  given  as 
above,  properly  and  strictly  applicable  to  this  case,  the 
jury  ought,  also,  to  have  been  informed  by  it  in  some 
way,  that,  to  entitle  the  appellee  to  recover  for  a  failure 
to  comply  with  the  ordinance  referred  to,  such  failare 
must  be  shown  to  have  been  a  proximate  cause  of  the 
injury  complained  of. 

The  appellee  contends  that  a  &ir  construction  of  the 
two  preceding  instructions,  when  taken  in  connection  with 
this  third  instruction,  did  so  inform  the  jury,  but  whether 
that  construction  can  be  sustained,  we  will  not  now  en- 
quire, as  the  conclusion  we  have  reached  upon  the  case 
in  other  respects  makes  such  an  enquiry  at  present  un- 
necessary. 

One  thing,  however,  in  this  connection,  ought  always  to 
be  borne  in  mind,  and  that  is,  in  all  actions  for  negligent 
injuries,  it  is  not  enough  to  show  that  the  defendant  has 
been  guilty  of  negligence.  It  must  also  be  made  to 
appear  that  the  imputed  negligence  was  a  proximate  cause 
of  the  injury  sued  for.  That  fundamental  rule  seems  to 
have  been,  to  some  extent  at  least,  lost  sight  of  in  several 
of  the  instructions  given  in  this  cause. 
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By  the  sixth  instruction,  given  at  the  request  of  the 
appellee,  the  court  said : 

"  If  you  find  from  the  evidence  that  the  train  that  struck 
the  plaintiff,  if  one  did  strike  her,  consisted  of  two  cars 
and  an  engine;  that  the  two  cars  were  being  backed  over 
the  street ;  that  there  were  no  brakes  or  brakemen  on  the 
front  car  as  it  passed  over  the  crossing,  and  no  one  in 
advance  of  the  cars;  that  no  bell  was  rung  as  the  train 
was  backing  over  the  street;  that  the  crossing  was  in  a 
populous  part  of  the  cit}*^  and  much  frequented  by  people 
continually  passing  over  it — ^then  you  should  find  the 
defendant  guilty  of  negligence." 

The  facts  enumerated  in  this  instruction  may  or  may 
not  have  constituted  negligence,  depending  upon  other 
facts  which  may  have  had  some  relation  to  the  alleged 
injury  to  the  appellee.  As  an  instruction,  it  confounded  that 
which,  under  the  circumstances,  only  tended  to  prove  neg- 
ligence, with  negligence  itself.  It  assumed  to  make  a 
matter  of  law  out  of  facts  which  the  jury  were  entitled  to 
consider  in  connection  with  other  facts  which  had  been 
submitted  to  them. 

The  cases  in  which  the  question  of  negligence  can  be 
thus  withdrawn  from  the  jury  are  of  comparatively  rare 
occurrence.  It  is  only  when  the  circumstances  of  a  case 
are  such  that  the  standard  of  duty  is  fixed  aud  certain,  or 
when  the  measure  of  duty  is  defined  by  law  and  is  the 
same  under  all  circumstances,  or  when  the  negligence  is  so 
clearly  defined  and  palpable  that  no  verdict  could  make  it 
otherwise,  that  the  court  is  authorized  to  make  the  ques- 
tion of  negligence  one  of  law  and  not  of  fact.  Thompson 
Negligence,  1236;  Shearman  &  Redfield  Negligence, 
sec.  11. 

The  court  evidently  erred  in  giving  this  sixth  instruc- 
tion. 

This  case  affords  a  rather  remarkable  instance  of  what 
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we  too  often  meet  with  in  modern  practice,  and  that  is, 
an  over-instructed  jury.  Nineteen  instructions  were  given 
at  the  request  of  the  appellee,  four  were  given  bj  the 
court  on  its  own  motion,  and  twenty-seven  were  given  at 
the  suggestion  of  the^  appellant.  As  these  instructions 
will  be  necessarily  reconsidered,  and  possibly  very  greatly 
condensed,  upon  another  trial,  we  will  not  further  com- 
ment upon  them  in  detail. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 
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Cbimikal  Law.  —  Evidence  Excluded, — Bill  of  Excqttions.^'Erideaoe 
offered  and  excluded  must  be  set  out  at  length  in  a  proper  bill  of 
exceptions,  to  present  any  question  to  the  Supreme  Ck>art,  regarding  such 
exclusion. 

Sams. — Competency  of  Juror. — Opinion  of. — Challenge  for  Cause. — Two 
persons,  jointly  indicted  for  murder,  having  severed  in  their  defence,  and 
each  charging  the  other  as  alone  being  guilty,  one  of  them  was  tried,  and 
then  the  other  was  put  upon  trial.  A  juror  called  to  try  the  latter  cause,  on 
his  examination  as  to  his  competency  to  sit  as  a  juror,  answered  that  he 
had  read  newspaper  reports  of  the  evidence  given  on  the  trial  of  the  Other 
defendant,  including  the  testimony  of  each  of  the  defendants,  and  had 
talked  with  his  neighbors  about  the  two  cases,  and  had  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  defendant; 
that  his  opinion  was  quite  fixed,  but  would  readily  yield,  if  the  evi- 
dence to  be  given  should  be  materially  different  {rom  what  he  had  read; 
but  that,  if  it  should  be  the  same,  he  would  be  somewhat  influenced  by 
his  opinion  already  formed  and  expressed. 

He2(2,  that  the  Juror  was  clearly  incompetent,  on  challenge  by  the  defend- 
ant for  cause. 

Samb. — Error  in  Overruling  Challenge  for  Cause  not  Cured  byuseofPer' 
emptory  Challenge, — Where,  in  such  a  cause,  a  challenge  by  the  defend* 
ant  for  cause  is  erroneously  overruled,  the  error  is  not  cured  by  reason  of 
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the  facts,  that  such  juror  was  prevented  from  serving  on  the  jury  hy  the 
peremptory  challenge  of  the  defendant,  and  that  the  jury  was  empanelled 
without  exhausting  the  defendant's  peremptory  challenges. 

From  the  Marion  Criminal  Circuit  Court. 

J.  M.  Cropseyy  C.  M.  Cooper^  L.  BitteTy  L.  C.  Walker  and 
E.  F.  Bitter,  for  appellant. 

D.  P.  Baldwin y  Attorney  General,  and  J.  JB.  Mam^  Pros- 
ecuting Attorney,  for  the  State. 

HowK,  J. — In  this  case,  the  appellant  and  One  Joseph 
Wade  were  jointly  indicted  for  murder  in  the  first  degree. 
The  indictment  charged,  that  said  W^ade  and  the  appel- 
lant, on  the  6th  day  of  February,  1880,  at  and  in  the 
county  of  Marion,  in  this  State,  did  unlawfully,  felo- 
niously, purposely  and  with  premeditated  malice,  kill  and 
murder  John  Brown,  etc. 

The  appellant  severed  in  her  defence,  and  for  her  plea 
said  that  she  was  not  guilty  as  charged  in  the  indictment. 
The  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned,  finding  the  appellant  guilty  of  murder  in 
the  first  degree,  as  charged  in  the  indictment,  and  that 
she  suffer  death  therefor.  Her  motion  for  a  new  trial 
having  been  overruled,  and  her  exception  entered  to  this 
ruling,  the  court  rendered  judgment  on  the  verdict,  that 
she  suffer  death  ;  and  from  this  judgment  she  has  appealed 
to  this  court. 

Upon  the  record  of  this  cause  filed  in  this  court,  the 
appellant  has  made  the  following  assignment  of  errors : 

**  First.  The  court  below  erred  in  being  guilty  of  mis- 
conduct in  ordering  the  arrest  and  imprisonment  of  a 
witness  for  the  defendant,  in  open  court,  while  testifying 
before  said  court,  in  said  cause,  pending  the  motion  for  a 

new  trial ; 

<<  Second.    The  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial." 
Vol.  LXX.— 87 
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The  important  and  controlling  questions  in  this  case 
arise  under  the  alleged  error  of  the  court,  in  overruling 
the  appellant's  motion  for  a  new  trial.  In  this  motion, 
a  number  of  causes  were  assigned  for  such  new  trial. 
Without  setting  out  these  causes  in  a  connected  form,  we 
will  consider  and  decide  those  questions  arising  thereun- 
der, which  the  appellant's  counsel  have  presented  and 
discussed  in  their  able  and  exhaustive  brief  of  this  case. 

Beto re  considering  any  of  the  questions  presented  for 
decision  in  this  case,  we  deem  it  necessary  to  a  proper 
understanding  of  those  questions,  and  of  our  rulings  there- 
on, that  we  should  first  give  a  summary,  at  least,  of  the 
undisputed  facts  of  the  case,  as  we  gather  the  same  from 
the  recordi  The  appellant,  Mary  A.  Brown,  was  the  wife 
of  John  Brown,  named  in  the  indictment,  and  she  had 
been  his  wife  for  a  number  of  yefers  prior  to  his  death. 
He  was  about  fifty-two  years  old  when  he  was  killed, 
and  his  wife,  the  appellant,  was  about  twenty  years  young- 
er than  he.  They  had  three  children,  a  son  aged  twelve 
years,  and  two  daughters  aged  respectively  ten  and  four 
years.  They  lived  on  a  farm  of  forty  acres,  in  Marion 
county,  owned  by  him,  about  four  miles  distant  from  the 
city  of  Indianapolis.  He  was  the  owner,  also,  of  two 
houses  and  lots  in  said  city,  and  of  personal  property 
worth  about  nine  hundred  dollars. 

For  more  than  One  year  prior  t6  his  death,  John  Brown 
had  been  confined  in  the  Indiana  State-Prison  North,  under 
a  judgment  of  the  court  below ;  Und  his  t^rm  of  im- 
prisorment  having  (expired,  he  had  returned  to  his  home 
and  family,  about  the  1st  day  of  Januai^,  1880.  About 
four  months  before  that  time,  and  while  John  Brow«  was  so 
confined  in  the  northern  prison,  the  appellant^s  co-defend- 
ant, Joseph  Wade,  who  was  then  about  twenty-eight  yearsof 
age,  became  a  member  of  her  hoil66hold,  nominally  as  a 
hired  man,  but  actually  as  her  paramour ;  and  he  contin- 
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ued  to  live  with  the  family  of  John  Brown,  after  his  re- 
turn home  from  the  prison  and  until  his  death.  On  the 
evening  of  the  7th  day  of  Februar}'^,  iSSOj  the  appellant 
sent  her  two  older  children  to  a  neighbor's  house,  to  play 
with  some  children  of  about  their  own  age,  telling  them 
that  she  and  the  youngest  child  and  Wade  would  go  after 
them.  After  the  two  older  children  had  gone,  on  that 
same  evening,  and  while  there  was  no  one  present  but  the 
appellant,  her  youngest  child,  and  her  co-defendant,  Joseph 
"Wade,  her  husband,  John  Brown,  was  killed  and  murdered 
either  by  the  appellant  or  by  said  Wade,  or  by  both  of 
them,  by  crushing  his  skull  with  a  mallet,  club  or  some 
other  blunt  instrument.  His  body  was  then  placed  in  a 
buggy  and  carried  about  two  and  a  half  miles  from  his 
residence,  and  left  in  a  public  highway,  either  by  the  ap- 
pellant or  by  said  Joseph  Wade,  or  by  both  of  them ;  and 
the  horse  and  buggy  were  left  in  the  highway,  where  they 
and  the  dead  body  of  John  Brown  were  subsequently 
found,  on  the  same  evening. 

With  the  facts  before  us,  clearly  appearing  in  the 
.  record  of  this  cause,  we  must  decline  to  disturb  the  ver- 
dict of  the  jury,  on  the  evidence. 

It  is  claimed  by  the  appellant,  that  the  court  erred  in 
excludiujg  from  the  jury  about  twenty  letters,  written  by 
her  children,  in  her  name  and  At  her  dictation,  to  her  hus- 
band, John  Brown,  while  he  was  confined  in  the  nortttern 
prison.  Th^  record  shows  that  the  State  objected  to  thfe 
admission  in  evidence  of  these  letters,  when  offered  by  the 
appellant,  upon  the  ground  that  they  were  incompetent, 
irrelevant  and  immaterial ;  that  the  court  sustained  the 
State's  objection,  and  that  the  appellant  excepted  to  thiia 
decision.  But  the  offered  letters  were  not  made  part  of 
the  record,  and  we  do  not  and  can  not  know  what  were 
their  contents.  Without  inspection  of  the  letters,  it  is 
difficult  for  us  to  see  how  we  are  to  determine  that  they 
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were  competeut,  relevant  and  material,  and  that  the  coart 
had  erred  in  deciding  otherwise.  It  is  manifest  that  this 
question  has  not  been  properly  saved  in  the  record;  for, 
in  the  absence  from  the  record  of  the  offered  letters,  it  is 
impossible  for  this  court  to  determine  whether  thej  were 
competent  or  incompetent,  relevant  or  irrelevant,  or  mate- 
rial or  immaterial.  Evidence  offered  and  excluded  must 
be  made  a  part  of  the  record,  by  setting  it  out  at  length 
in  a  proper  bill  of  exceptions;  otherwise  the  decision 
of  the  court,  in  the  exclusion  of  such  evidence,  can  not  be 
reviewed  in  this  court. 

The  appellant  complains  of  the  action  or  decision  of  the 
court,  in  overruling  her  challenge  for  cause  to  each  of 
the  following  persons,  who  were  subsequently  sworn  as 
jurors  to  try  her  case,  to  wit,  H.  A.  Haverstick,  Benja- 
min Tyner,  Jacob  Stinemeyer  and  Jacfeson  Dawson.  In 
section  84  of  the  criminal  code,  it  is  provided  aa  follows : 

"  Section  84.  When  the  jurors  are  called,  each  may  be 
examined  on  oath  by  either  party,  whether  he  has  formed 
or  expressed  an  opinion  of  the  guilt  or  innocence  of  the 
defendant,  and  upon  such  examination  and  other  ques- 
tions put  by  leave,  the  court  may  determine  upon  the 
competency  of  the  juror.  Any  juror  is  incompetent 
who  has  formed  or  expressed  an  opinion  of  the  guilt  or 
innocenee  of  the  defendant/'    2  B.  S.  1876,  p.  393. 

Each  one  of  the  above  named  jurors,  it  appears  from 
the  record,  was  examined  on  oath  touching  A  is  qualifica- 
tions as  a  juror  in  this  cause ;  and,  upon  such  examina- 
tion, each  one  of  them  was  challenged  for  cause  by  the 
appellant,  and,  over  her  objection  and  exception,  her  chal- 
lenge was  overruled,  and  each  of  them  was  sworn  as  a  juror 
to  try  the  case.  In  this  connection,  we  set  out  the  exam- 
ination of  Benjamin  Tyner,  one  of  the  above  named  jurors, 
as  it  appears  in  the  record,  as  follows : 

**  Examined    by  defendant.     I  was  in  the   room  this 
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morning,  and  heard  the  statement  made  of  this  ease,  and 
I  understood,  the  cose  that  I  am  about  to  try.  I  have  read 
accounts  of  this  murder,  and  I  have  had  conversations 
with  my  neighbors  and  others  on  this  question.'  I  reside 
in  Washington  township,  and  have  heretofore  held  the 
title  of  esquire.  I  read  accounts  of  the  testimony  in  the 
Wade  trial, — I  think  some  of  it  in  the  Journal,  and  some 
in  the  News,  and  some  in  the  Republican.  I  do  not  think 
any  of  those  papers  stated  any  opinion  in  regard  to  the  guilt 
or  innocence  of  the  person  arrested. 

**'  Question.  From  what  you  read  and  heard,  or  by  con- 
versations with  others,  did  you  form  any  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  ? 

"  Ans.    Yes,  sir. 

<*  Ques.    Was  that  opinion  of  a  firm  nature  ? 

**Ans.    Yes,  sir. 

"Ques.  Would  it  require  "considerable  testimony  to  re- 
move such  an  opinion  as  you  have  formed  ? 

**An8.     Yes,  sir,  it  would. 

"Ques.  Do  you  believe  that  the  opinion  you  have 
formed  upon  the  evidence  you  got  was  the  correct 
opinion? 

"Ans.    Prom  the  information  I  got,  yes,  sir. 

"  Ques.  Have  you  served  on  a  jury  in  any  of  the 
courts  in. this  county,  for  the  last  twelve  months? 

"Ans.    No,  sir. 

"Ques.  Have  you  ever  served  in  a  case  in  this  crim- 
inal court? 

"Ans,    Yes,  sir. 

"  Ques.    How  long  since  was  it  ? 

"Ans.    I  think  during  Judge  Test's  time. 

"  Ques.  Have  you  served  in  a  case  where  the  person 
was  charged  with  murder  ? 

"Ans.    Yes,  sir. 

"  Ques.    What  case  was  it  ? 
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^'Ad8.  The  last  case  was  Louis  Lynn.  He  was  charged 
with  killing  Hi.  Minnick.  I  served  on  a  case  a  good  many 
years  ago. 

'^  The  defendant  interposes  a  challenge  for  cause. 

"  Cross-examined  by  the  State  : 

"  Ques.     Did  you  say  you  had  expressed  an  opinion? 

*'Aus.     Yes,  sir,  I  think  so. 

^^  Ques.  I  will  ask  you  if  the  opinion  you  have  formed 
is  of  such  a  nature  that  you  could  not  lay  it  aside  and 
try  this  case  fairly  and  impartially  upon  the  evidence  as 
given  here  by  the  witnesses,  and  the  law  as  given  you  by 
the  court? 

"Ans.  I  think  not.  The  evidence  would  have  to  be 
materially  different  from  what  I  read,  or  probably  I  would 
have  my  first  opinion. 

'^  Ques.  Can  you  lay  aside  this  opinion  you  have  formed, 
and  try  the  case  under  the  law  and  the  evidence,  as  you 
would  hear  them  here?  Is  that  opinion  such  as  would 
yield  readily  to  the  evidence,  and  is  that  opinion  you 
have  formed  heretofore  one  that  will  not  influence  your 
verdict  at  all? 

*'An8.  I  think  not.  The  first  impression  would  be  apt 
to  hang  to  me  pretty  rigidly^  and  if  it  would  turn  out,  in 
forming  my  verdict,  that  I  believe  the  law  and  evidence 
as  given  here,  as  I  understood  it  in  the  former  trial, — 

"  The  Court, — interrupting.  What  you  mean  is,  if  the 
testimony  here  turns  out  to  be  what  you  read,  you  would 
come  to  the  same  conclusion  as  you  did  then  ? 

"Ans.     Yes,  sir. 

"  The  Court.  Is  your  mind  in  such  a  condition  that  you 
could  lay  aside  your  opinions,  and  try  the  case  according 
to  the  law  and  the  evidence  ? 

"Ans.    Yes,  sir. 

"  The  Court.  And  do  you  think  you  could  arrive  at  a 
difterent  conclusion,  without  being  bothered  by  the  former 
conclusion  ? 
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"Ans.  Yes^  sir ;  I  think,  possibly,  my  first  impression 
might  have  some  influence ;  but  I  think  £  could  lay  it  aside. 

"  The  Court.  Did  you  ever  talk  to  any  of  the  witnesses, 
or  any  one  else,  in  regard  to  this,  who  knew  the  facts  ? 

"Ans.     I  don't  think  I  did ;  if  I  did,  I  don't  know. 

"  The  Court.  The  opinion  you  have  is  formed  solely  on 
newspaper  accounts  and  common  rumor  ? 

"Ans.  I  have  talked  with  some  of  the  witnesses,  but 
not  upon  the  subject. 

"Re-examined  by  the  defendant: 

"  Ques.  Are  you  certain  that  you  could  lay  aside  those 
first  impressions  ? 

"Ans.  I  do  not  know  as  I  could  say  I  could.  I 
think  I  could. 

"  The  Court.    What  is  your  best  impression  about  it?  . 

"Ans.     My  best  judgment  is,  that  I  could. 

"  Examined  by  the  defendant : 

"  Ques.  You  say  it  is  your  best  judgment,  but  you  are 
not  positive  ? 

**Ans.  I  am  not  positive.  If  you  will  allow  me  to  ex- 
plain, for  instance :  the  evidence  would  be  so  nearly  the 
same  as  I  have  read,  that  it  would  be  pretty  hard  for  me 
to  throw  away  the  former  opinion,  and  the  first  impression 
I  had ;  and,  if  it  is  not  materially  different^  it  might  have 
some  influence. 

"The  Court.  I  want  your  answer  in  regard  to  the 
state  of  your  mind,  if  the  testimony  would  turn  out  to 
be  difierent  from  what  you  read.  Could  you  take  the 
testimony  as  it  was  given  here,  and  decide  upon  that, 
without  being  influenced  by  your  former  opinion  ? 

"Ans.     I  think  I  can. 

"  The  Court.  Do  you  think  there  is  any  question 
about  it? 

"Ans.    No,  sir,  I  don't  think  there  is. 

"  Examined  by  defendant.     (Answer  read.) 

"  Ques.    Do  you  stand  by  that  answer? 
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"  Ans.  There  is  one  word  in  there, — ^there  is  a  little 
clause-there,*  where  it  says,. that  if  the  evidence .  should  be 
materially  diiterent,  it  might  make  some  impression.  I 
say,  if  it  was  materially  different,  I  would  be  governed  by 
the  latter  evidence  entirely. 

"  The  Court.     If  it  should  be  nearly  the  same  ? 

'^Ans.     The  former  might  have  some  influence. 

*'The  court  overrules  the  challenge  of  the  defendaot^ 
to  which  ruling  of  the  court  the  defendant,  at  the  time^ 
excepted." 

We  give  from  the  record,  also,  the  examination  under 
oath  of  Jackson  Dawson,  one  of  the  above  named  jurorsy 
as  follows: 

"  Examined  by  the  defendant. 

"  I  reside  in  Washington  township.  I  have  read  of 
the  case  before,  in  the  daily  papers  of  Indianapolis,  and  I 
have  talked  to  my  neighbors  about  it.  I  have  not  talked 
to  any  member  in  the  present  panel  in  regard  to  it,  that 
I  know  of.  I  have  formed  and  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  person  on  trial.  I  think 
that  opinion  would  be  of  a  firm  nature.  I  believe  that  the 
judgment  I  came  to  was  true,  and  it  would  require  consid- 
erable evidence  to  remove  that  opinion. 

"  Ques.  You  think,  then,  you  could  not  give  an  im- 
partial hearing  to  the  defendant,  on  that  account  ? 

**Ans.     I  suppose  I  might. 

**Ques.  But  you  think  it  would  be  doubtful, — ^yoii 
have  a  doubt  about  being  able  to  give  it  so  impartial  a 
hearing  as  if  you  had  no  impression  at  all? 

**Ans.     I  think  I  could. 

**  Ques.  Tou  think  you  could  give  a  perfectly  impartial 
hearing,  could  you  ? 

"Ans.  I  think  I  could,  if  the  evidence  would  be  dif- 
ferent from  what  I  read. 

"  Ques.     Did  you  read  the  evidence  in  the  Wade  case? 

"Ans.     Yes,  sir. 
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"  Ques.  Did  you  read  the  testimony  of  Wade  upon  that 
trial  ? 

"Ane-     I  believe  I  did,  pretty  much  all  of  it. 

•'  Ques.  Did  you  read  the  statement  of  Mrs.  Brown 
upon  that  trial? 

''Ans.     Yes,  sir. 

"  Ques.     And  the  evidence  of  the  other  witnesses  ? 

<'Ans.     I  think  I  read  it  most  all. 

**Ques.     Were  you  in  attendance  upon  the  trial  any? 

"Ans.     No,  sir. 

"  Ques.  Did  you  talk  with  persons  who  had  been  here, 
and  heard  the  testimony  ? 

"Ans.  No,  sir ;  not  particularly,  I  didn't.  I  got  my 
information  all  out  of  the  papers. 

"Ques.  To  change  your  opinion,  it  would  require  evi- 
dence faaterially  different  from  what  was  developed,  as  you 
understood  it,  in  that  trial  ? 

"Ans.     Yes,  sir. 

"  Ques.  And  if  the  evidence  should  appear  to  be  the 
same,  your  opinion  would  be  unchanged  ? 

"Ans.  If  the  evidence  would  be  the  same,  my  opinion 
would  be  the  same. 

"  The  defendant  interposes  a  challenge  for  cause. 

"The  Court.  As  I  understand  you,  you  have  an  opin- 
ion, if  the  evidence  is  as  you  found  it,  in  the  accounts 
you  read  ? 

"Ans.   Yes,  sir. 

"  The  Court.  If  you  were  sworn  as  a  juror,  could  you 
lay  aside  that  opinion,  and  try  the  case  as  impartially  upon 
the  law  and  evidence,  as  you  would  get  it  here,  as  if  you 
had  never  formed  that  opinion? 

"Ans.     That  is  the  way  I  aimed  to. 

"  The  Court.     You  say  you  could  do  that  ? 

"Ans.     I  think  I  can. 

"  The  Court.     Do  you  have  any  doubt  about  it  ? 

"Ans.    Not  much.     It  might  pull  me  over  a  little. 
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"  Ques.  Have  you  sat  upon  a  jury  in  any  of  the  courts 
of  this  county,  within  the  last  year? 

"Ans.    No,  sir. 

"  Ques.  Have  you  ever  been  on  a  jury  in  the  criminal 
court? 

"Ans.  No,  sir ;  I  don't  think  I  have.  I  have  been  here 
several  times,  but  I  have  never  served. 

''  The  Court.  I  think  that  he  is  a  competent  juror,  and 
within  the  rule,  and  if  the  State  does  not  concur  in  the 
objection,  I  will  let  him  stay. 

"  The  State  not  concurring  in  the  objection,  the  court 
overrules  the  defendant's  challenge,  to  which  ruling  the 
defendant,  at  the  time,  excepts." 

The  foregoing  examinations  under  oath  of  the  jurors, 
Benjamin  Tyner  and  Jackson  Dawson,  will  serve  to  show, 
very  clearly  as  it  seems  to  us,  not  only  the  absolute  in- 
competency of  each  of  the  said  jurors,  under  the  law,  to 
act  as  such  on  the  trial  of  the  appellant,  but  also  the  erro- 
neous views  of  the  court,  and  the  erroneous  grounds  of  its 
decisions,  in  overruling  the  appellant's  challenges  forcaase, 
to  each  of  said  jurors.  Opinions  had  been  formed  and 
expressed  by  each  of  the  jurors,  as  to  the  guilt  or  inno- 
cence of  the  appellant  of  the  high  jcrime  wherewith  she 
was  charged.  These  opinions  were  not  formed  upon 
common  rumor;  but  these  jurors  had  read  the  evidence 
adduced  upon  the  trial  of  the  appellant's  co-defendant, 
Joseph  Wade,  as  published  in  the  daily  newspapers  of  the 
city  of  Indianapolis,  and  upon  that  evidence  they  had 
formed  and  expressed  their  opinions.  Upon  the  trial  of 
Wade,  both  he  and  the  appellant  in  this  case  had  testified, 
as  witnesses,  and,  under  the  sanction  of  their  respective 
oaths,  had  each  given  an  account  of  the  cold-blooded  and 
atrocious  murder  of  John  Brown,  committed  in  their 
presence  only,  by  one  or  both  of  them,  and  for  which  they 
were  then  jointly  indicted.    These  sworn  accounts  of  the 
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crime,  thus  given  by  the  only  parties  who  were  present  at 
its  commission,  and  who  had  actual ,  personal  knowledge 
of  all  its  horrible  details,  were  published  at  length  and 
almost  literally  in  said  daily  newspapers,  and  had  been 
read  by  these  jurors ;  and  from  these  sworn  accounts  of 
these  parties,  in  which  the  murder  of  John  Brown  was 
fully  admitted,  but  each  charging  the  crime  upon  the  other, 
each  of  these  jurors  had  formed  and  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  appellant,  of  the  same 
murder  for  which  Wade  had  been  tried  and  convicted, 
and  she  was  about  to  be  put  on  trial. 

Of  course  it  is  well  understood,  and  is  recognized  law  ia 
this  State,  that  it  is  not  every  opinion  which  a  man  may 
form,  or  even  express,  in  regard  to  the  guilt  or  innocence 
of  a  person  charged  with  crime,  which  will  disqualify  or 
render  him  incompetent  to  act  as  a  juror  on  the  trial  of 
such  person.  This  question  has  often  been  the  subject  of 
consideration  in  this  court.  In  the  recent  case  of  Guetig 
v.  The  StatCy  66  Ind.  94,  it  was  said  by  Biddle,  J.,  speaking 
for  the  court :  *'  It  can  not  be  held,  therefore,  that  any  or 
every  light,  transient  or  frivolous  opinion,  formed  from  the 
floating  news  of  the  day,  which  are  often  as  changeable  aa 
the  flying  clouds,  as  to  the  guilt  or  innocence  of  a  defend  - 
ant,  should  render  a  juror  incompetent  to  try  his  case. 
An  opinion,  to  disqualify  a  juror,  should  be  founded  on 
what  the  juror  supposes  to  be  facts,  and  have  such  tenacity 
as  would  not  readily  yield  to  contrary  evidence,  and  make 
such  an  impression  upon  the  juror  as  would  probably 
influence  him  after  hearing  the  evidence  in  the  case." 
And  see,  also,  the  authorities  cited  in  the  Guetig  case. 

Under  the  law,  however  guilty  the  appellant  might  be, 
she  had  and  has  a  clear  and  undoubted  right  to  be  tried 
by  an  impartial  jury  of  competent  jurors.  We  are  of  the 
opinion,  that  the  jurors,  Tyner  and  Dawson,  were  clearly 
shown,  by  their  examinations  under  oath,  to  be  incompe- 
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tent  jurors  in  this  case,  within  the  meaning  of  the  statute 
as  construed  by  this  court.  From  their  reading  of  the 
evidence  in  the  previous  trial  of  the  appellant's  co-defend- 
ant, Joseph  Wade,  not  alone  of  the  witnesses,  but  also  of 
both  the  defendants,  as  published  in  the  daily  newspapers, 
they  had  formed  and  expressed  opinions,  in  regard  to  the. 
appellant's  guilt  or  .innocence,  of  a  **  firm  nature,"  which 
would  be  apt  to  hang  to  them  "  pretty  rigidly,"  or  might^'pull 
them  over  a  little,"  and  which  evidently  would  control  them 
in  their  verdict,  if  the  evidence  in  the  appellant's  case 
should  prove  to  be  substantially  the  same  as  what 
they  had  read  as  the  evidence  in  the  Wade  case. 
They  said,  in  substance,  that,  if  the  evidence  should 
be  materially  different^  in  the  appellant's  case,  from  what 
they  had  read  as  the  evidence  in  the  Wade  case,  they 
thought  they  could  lay  aside  the  opinions  they  had  formed 
and  expressed,  and  give  the  appellant  a  fair  trial.  It 
seems  to  us,  however,  that*  under  the  law,  the  appellant 
was  entitled  to  more  than  this;  that  she  had  a  clear  legal 
title  to  an  impartial  trial  by  a  jury  of  competent  jurors, 
who  would  not  be  prejudiced  against  her  by  their  opinions, 
previously  formed  and  expressed,  in  any  possible  event,  and 
even  though  the  evidence  should  prove  to  be  substantially 
or  identically  the  same,  in  her  case,  as  what  the  jurors 
had  read  as  the  evidence  in  the  Wade  case.  This  right 
was  denied  the  appellant,  we  think,  by  the  decisions  of  the 
court,  in  overruling  her  challenges  for  cause  to  the  jurors, 
Benjamin  Tyner  and  Jackson  Dawson. 

Another  cause  assigned  for  a  new  trial  by  the  appellant, 
and  elaborately  discussed  by  her  counsel,  was  certain 
alleged  misconduct  of  the  jury  trying  the  case.  As  the 
question  already  decided  will  necessarily  reverse  the 
judgment  below,  and  lead  to  a  new  trial  of  the 
case,  in  which  the  alleged  misconduct  will  hardly  be 
repeated,  we  will  not  extend  this  opinion  in  the  consider- 
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ation  and  decision  of  the  points  made  by  counsel  in 
regard  to  such  misconduct.  Some  other  questions  have 
also  been  argued  by  counsel,  which  we  need  not  and  do 
not  decide. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
with  instructions  to  sustain  the  appellant's  motion  for  a 
new  trial,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

On  petition  for  a  rehearing. 

HowK,  J. — On  the  11th  day  of  November,  1880,  an 
opinion  was  filed  by  this  court,  reversing  the  judgment 
of  the  Marion  Criminal  Circuit  Court  in  this  cause,  and 
remanding  the  case  for  a  new  trial.  On  the  23d  day 
of  November,  1880,  a  petition  for  a  rehearing  of  the  cause 
was  filed  by  the  Attorney  General,  on  behalf  and  in  the 
name  of  the  State  of  Indiana. 

As  stated  in  the  petition,  the  rehearing  is  asked  for,  in 
this  cause,  "  for  the  reason  that  the  court,  in  considering 
the  case,  mistook  the  contents  of  the  voluminous  record 
filed  therein,  and  decided  the  case,  supposing  the  record 
to  show  that  incompetent  jurors  tried  the  appellant,  when 
in  fact  the  record  showed  that  the  jurors  mentioned  in 
the  opinion  of  the  court  did  not  act  as  jurors  in  said 
cause,  nor  in  any  way  participate  in  its  decision,  nor 
does  the  record  show  any  injury  to  the  appellant  from 
the  ruling  upon  her  challenges  to  said  jurors.'' 

The  criminal  code  of  this  State  has  made  no  provision 
for  the  filing  of  a  petition  for  a  rehearing,  by  either  the  de- 
fendant or  the  State,  in  a  criminal  cause.  In  thie  case  of 
Clem  V.  The  State^  42  Ind.  420,  the  power  of  this  court  to 
grant  the  State  a  rehearing  in  a  criminal  case  was  denied 
by  the  appellant;  but  the  point  was  not  then  decided,  and 
it  is  still  an  open  question.  We  do  not  intend  to  decide 
this  question  now,  although  it  is  fairly  presented  by  the 
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petition  of  the  State,  in  the  case  at  bar ;  and  we  advert  to 
it  now,  for  the  purpose  of  expressly  waiving  the  question, 
and  of  stating  that  our  action  in  this  regard  is  not  to  be 
considered  as  decisive  of  such  question. 

In  the  petition  for  a  rehearing,  the  record  of  this  cause 
is  aptly  described  as  a  "voluminous  record,"  as  it  con- 
tained in  all  about  seventeen  hundred  pages  of  legaUcap 
manuscript.  As  voluminous  and  formidable  as  this  record 
appeared  to  be,  we  were  not  apprehensive  of  mistaking  its 
contents,  and  the  questions  presented  and  intended  to 
be  presented  therein  and  thereby  for  the  decision  of  this 
court,  for  the  reason  that  the  appellant  and  the  appellee 
were  alike  represented  by  able  and  skilful  attorneys,  dis- 
tinguished not  alone  for  their  legal  learning  and  acumen, 
but  also  for  their  courtesy  and  fairness  to  each  other  and 
to  the  courts  in  which  they  practised.  For  the  purpose 
of  ascertaining  the  matters  complained  of  as  erroneous 
by  the  appellant,  we  looked  to  the  elaborate  brief  filed  by 
her  counsel  in  this  court,  and  not  to  the  record  of  the 
cause ;  because  it  often  happens,  that  questions  saved,  as 
errors,  on  the  trial  of  a  case,  and  presented  by  the  record, 
are  abandoned,  and  not  insisted  upon,  by  the  party,  on 
appeal  to  this  court. 

As  we  stated  in  our  opinion,  in  this  case,  the  appellant 
complained  of  the  action  or  decision  of  the  court  in  over- 
ruling her  challenge  for  cause  to  each  one  of  four  named 
jurors ;  and  much  of  the  brief  of  her  counsel  was  devoted 
to  the  discussion  of  these  decisions,  which  she  had  assigned 
as  cause  for  a  new  trial  in  her  motion  therefor.  The 
examinations  under  oath  of  these  four  jurors,  by  the  court 
and  counsel,  in  regard  to  their  competency  as  jurors  in 
this  case,  and  the  court's  decisions  in  overruling  the 
appellant's  challenges  of  sard  jurors  for  cause,  were  set  out 
at  length  in  the  transcript  filed  in  this  court.  The  exam- 
inations of  two  of  these  jurors,  namely,  Benjamin  Tyner 
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and  Jackson  Dawson,  showed  very  clearly,  as  it  seemed  to 
us,  that,  as  to  each  of  them,  the  court  had  erred  in  over- 
ruling the  appellant's  challenges  for  cause. 

In  the  well-considered  and  exhaustive  brief  of  this 
cause,  filed  by  the  counsel  for  the  State  upon  the  original 
submission  of  the  case  for  our  decision,  the  following 
language  was  used : 

"As  to  the  rulings  upon  the  competency  of  jurors,  we 
think  the  subject  was  exhausted  in  the  second  appeal  of 
Guetig  V.  The  StatCy  and  make  no  argument  further  than  to 
cite  an  important  and  undoubtedly  correct  cdse,  applicable 
to  hypothetical  opinions,  and  which  has  some  application 
to  the  cases  of  several  jurymen  in  this  case.  Bark  v. 
The  State,  27  Ind.  430.  The  court  will  understand  the 
difficulty  of  getting  an  exact  expression  from  a  juror,  as 
to  the  state  of  his  mind,  and  the  danger  a  man,  not  careful 
of  his  answers  and  not  accustomed  to  exact  use  of 
language,  is  in  of  making  absurd  or  contradictory  replies  ; 
but,  upon  reading  the  whole  examination  of  each  juror, 
we  think  it  clearly  appears  that  they  were  each  competent 
under  the  rules  settled  in  Scranton  v.  Stewart,  52  Ind.  68, 
Guetig  v.  The  State,  and  other  cases." 

This  is  the  entire  argument  of  the  liearned  counsel  of 
the  State,  upon  the  question  of  the  competency  of  the 
jurors  and  the  court's  rulings  thereon,  on  the  original 
submission  of  this  case  to  this  court.  It  is  manifest  there- 
from, as  it  seems  to  us,  that  the  counsel  then  thought  that 
this  question  was  fairly  saved  in  and  presented  by  the 
record  of  this  cause,  and  must  be  decided.  Indeed,  we 
think  that  the  argument  of  counsel  above  quoted  was 
fairly  equivalent  to  an  express  submission,  by  the  State,  of 
the  question  of  the  court's  rulings  upon  the  competency 
of  the  jurors,  to  this  court  for  decision,  upon  "the  whole 
examination  of  each  juror,"  and  the  authorities  cited. 
This  court  accordingly  considered  this'question,  and  decided 
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that  two  of  the  jurors,  Tjner  and  Dawson,  were  incompe- 
tent under  the  statute,  as  construed  by  the  court,  and  that, 
as  to  each  of  thera,  the  trial  court  had,  in  our  opinion, 
clearly  erred  in  overruling  the  appellant's  challenge  tor 
cause. 

It  will  be  observed,  that,  in  its  petition  for  a  rehearing", 
the   State  has  not    questioned    the    correctness    of    this 
decision.    But,  for  the  first  time,  in  this  petition,  the  State 
by  its  counsel  makes  the  point,  that  the  decisions  of  the 
court,  in  overruling  the  appellant's  challenges  for  cause, 
worked   no  injury  to  the  appellant,  and  were  therefore 
harmless,  because  the  record  elsewhere  showed  that    the 
jurore,  Tyner  and  Dawson,  did  not  act  as  jurors  in  said 
cause,  nor  in  any  way  participate  in  its  decision,  and  it 
may  be  fairly  inferred  from  the  record,  that  she  had  not 
exhausted  the  number  of  peremptory  challenges  allowed 
to  her  by  law,  when  the  jury  was  sworn  to  try  the  case. 
In  other  words,  we  are  asked  to  grant  a  rehearing  of  this 
cause,  in  order  that  the  State,  by  its  counsel,  may  present 
for  the  first  time  a  question  for  our  decision,  which  ques- 
tion  counsel  ought  to  have  presented  on  the   original 
submission  of  the  cause,  but  which  they  failed  to  present, 
for  the  reason,  as  it  might  be  supposed,  that  they  *'  mistook 
the  contents  of  the  voluminous  record  filed  herein." 

In  the  case  of  Yater  v.  Mullen^  24  Ind.  277,  it  was  said 
by  Frazer,  J.,  speaking  for  the  court:  "It  is,  by  the 
well  settled  practice  of  this  court,  too  late  to  present  a 
question  for  the  firet  time  on  a  petition  for  rehearing." 
This  rule  of  practice  has  been  recognized  and  acted  upon 
bv  this  court,  in  a  number  of  more  recent  cases.  Heaven- 
ruiffe  V.  Mondyj  84  Ind.  28;  Brooks  v.  Harris^  42  Ind.  177; 
and  Graeter  v.  Williams^  55  Ind  461. 

But,  waiving^  this  point,  the  question  remains,  have  the 
rights  and  interests  of  the  State,  in  the  prosecution  of  the 
appellant,  been   prejudiced    in   any    manner  or  to    any 
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extent  by  the  fact,  assuming  it  to  be  the  fact,  that  either 
the  court  or  counsel,  or  perhaps  both  court  and  counsel, 
'*  mistook  the  contents  of  the  voluminous  record  filed 
herein?"  In  other  words,  if  the  alleged  mistake  had  not 
occurred,  would  or  could  the  decision  of  this  court,  upon 
the  question  adjudged  in  the  original  opinion,  have  been 
materially  different  from  what  it  was  and  is  now?  These 
questions,  we  think,  must  be  answered  in  the  negative. 

We  may  fairly  assume,  as  the  contrary  is  not  shown  by 
the  record  of  this  cause,  that  after  the  court's  acceptance 
of  the  jurors,  Tyner  and  Dawson,  as  competent  jurors 
under  the  law,  they  were  excluded  from  the  jury  upon  the 
appellant's  peremptory  challenges.  It  has  been  well  said, 
that  peremptory  challenges  are  given  by  "the  abundant 
humanity  of  the  law,"  to  enable  a  prisoner  to  get  rid  of 
an  obnoxious  juror,  as  to  whose  competency  there  might 
be  no  valid  objection.  But,  whatever  may  have  been  the 
legislative  intent  in  providing  that  the  defendant,  in  a 
prosecution  for  a  capital  offence,  "  may  challenge  peremp- 
torily twenty  jurors,"  it  can  not  be  correctly  said,  as  it 
seems  to  us,  that  these  peremptory  challenges  were 
allowed  for  the  purpose  of  correcting  the  errors  of  the 
trial  court,  in  overruling  the  defendant's  challenges  for 
cause.  There  can  be  no  doubt,  we  think,  th^t  the  appel- 
lant was  prejudiced  and  injured  by  the  decisions  of  the 
court  in  overruling  her  challenges  for  cause  as  to  the 
jurors,  Tyner  and  Dawson,  in  this,  that  she  was  thereby 
compelled,  as  we  assume,  to  use  two  of  the  peremptory 
challenges  allowed  her  by  law  for  other  purposes,  to 
relieve  herself,  as  far  as  she  could,  from  the  erroneous 
rulings  of  the  court  on  her  challenges  for  cause. 

The  erroneous  decisions  of  the  court  in  overruling  the 

appellant's  challenges  for  cause  as  to  the  jurors,  Tyner  and 

Dawson,  were  not  cured  or  obviated,  in  our  opinion,  by 

the  subsequent  exclusion  of  said  jurors  from  the  jury  upon 
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her  peremptory  challenge,  although  it  appeared  that  she 
had  not  exhausted  her  peremptory  challenges,  when  the 
jury  was  accepted  and  sworn  to  try  the  case.  It  was  8o 
decided  by  the  Supreme  Court  of  Virginia,  in  the  case  of 
Dowdy  V.  Commonwealth,  9  Grat.  727,  upon  the  authority 
of  LUhgow  V.  Commonwealth,  2  Va.  Cas.  297,  and  Sprouee 
V.  Commonwealth,  2  Va.  Cas.  376. 

In  the  case  of  The  People  v.  Bodine,  1  Den.  281,  it  was  deci- 
ded by  the  Supreme  Court  of  New  York,  that  the  fact  that 
the  defendant,  in  a  criminal  cause,  did  not  avail  himself,  as 
he  might,  of  a  peremptory  challenge,  to  exclude  a  juror 
who  had  been  found  indifferent  upon  a  challenge  for  cause, 
would  not  prevent  him  from  taking  advantage  of  an  error 
committed  on  the  trial  of  the  challenge  for  cause,  although 
it  appeared  that  his  peremptory  challenges  had  not  been 
exhausted,  when  the  empanelling  of  the  jury  was  com- 
pleted ;  and  that,  in  such  a  case,  the  defendant  was  entitled 
to  have  his  challenges  for  cause  determined  according  to 
law,  and  to  make  or  withhold  his  peremptory  challenges, 
according  to  his  pleasure.  In  the  opinion  of  the  court  in 
that  case,  it  was  said :  "  In  no  case  is  the  prisoner  bound 
to  resort  to  his  right  to  make  peremptory^  challenges.  It 
is  armor  which  he  may  wear  or  dedine  at  his  pleasure.  It 
is  for  his  own  exclusive  consideration  and  decision,  and  the 
court  has  no  right  to  interfere  with  his  determination. 
Nor  should  the  prisoner's  refusal  to  make  use  of  her 
peremptory  challenges,  as  she  might  have  done,  preclude 
her  from  raising  objections  to  what  was  done  by  the  judge: 
and  if,  in  truth,  errors  were  committed,  I  do  not  see  that  it 
is  less  our  duty  to  correct  them,  than  it  would  have  been 
if  the  prisoner  had  fully  exhausted  her  peremptory  chal- 
lenges. The  use,  or  disuse,  of  that  right,  I  regard  as  a  fact 
wholly  immaterial  to  the  question  now  before  the  court, 
and  one  which  can  not,  rightfully,  exert  the  slightest 
influence  upon  the  decision  to  be  made."'    Elsewhere,  in 
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the  same  opinion,  it  was  also  said,  that  the  challenge  for 
cause  was  not  "  an  idle  ceremony  which  the  judge  may,  in 
any  case,  overlook  or  disregard.  He  is  bound,  ez  debito 
justitice,  to  receive  the  challenge  and  dispose  of  it  as  the 
law  requires.  He  certainly  would  not  be  allowed  to  disre- 
^rd  a  challenge  for  cause,  and  turn  the  party  making  it 
over  to  his  peremptory  challenges;  nor, in  my  opinion,  can 
the  fact,  that  the  party  still  has  peremptory  challenges  at 
his  command,  deprive  him  of  any  redress  which  the  law 
would  otherwise  give,  for  a  violation  of  his  right." 

We  are  aware  that  there  are  respectable  authorities 
which  would  sustain  a  different  conclusion  from  the  one 
-we  have  reached,  on  the  subject  now  under  consideration. 
It  seems  to  us,  however,  that  our  decision  is  fully  in 
harmony  with,  and  sustained  by,  the  criminal  code  of  this 
State,  and  that  its  tendency  will  be  to  secure  to  all  persons 
charged  with  crime  a  fair  trial  by  an  impartial  jury  of 
competent  jurors,  under  the  law. 

The  petition  for  a  rehearing  is  overruled. 


The  Louisvillb,  New  Albany  and  Chioago  Railwat  Oo. 

V.  Boland.  IJ?  ^ 

1 184    5<5 
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ApptAL  Takew  too  Lats.— i9ifpr0m«    Qmri. — Under  the  act  of  Maroh         |i39i9i 
14th,  1877,  Acts  1877,  Spec.  Sees.,  p.  69,  amending  section   661   of  the         I  ^o  o^j 

practice    act,    an  appeal    to  the    Supreme  Court,    taken     July    16th,  "^ " 

1879,  from  a  judgment  rendered  in  June,  1878,  was  too  late. 

Same. — Agreement  hy  Attorney. — An  agreement,  in  such  case,  by  the  attor- 
neys of  the  successful  party,  in  the  court  below,  that  the  opposite  party 
might  take  his  appeal  after  the  expiration  of  a  year  from  the  rendition  of 
Judgment,  not  made  in  the  manner  prescribed  by  section  772,  2  R.  S. 
1876,  p.  806,  is  invalid. 

From  the  Lawrence  Circuit  Court. 

T.  J.  Jackson,  for  appellant. 

W.  H.  Edxoards  and  G\  W.  Friedley^  for  appellee. 
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WoRDEN,  C.  J. — lu  this  case,  judgment  was  rendered 
in  favor  of  the  appellee,  against  the  appellant,  iu 
June,.  1878,  and  the  appeal  herein  was  not  taken  until 
July  15th,  1879.  The  appeal,  therefore,  was  taken  too 
late, — more  than  a  year  after  the  rendition  of  the  judgment. 
The  appellee  has,  for  this  cause,  moved  to  dismiss  the 
appeal ;  and  the  motion  must  be  sustained.  JBuTitin  v. 
Hooper,  59  Ind.  589. 

The  appellant,  in  order  to  obviate  the  effect  of  the  delay 
to  perfect  the  appeal  until  after  the  expiration  of  the 
time  limited  therefor,  has  filed  some  affidavits  tending  to 
show  that  the  attorney  or  attorneys  pf  the  appellee  con- 
sented to  the  delay,  agreeing  that  no  advantage  should  be 
taken  thereof.  The  attorneys  for  the  appellee  have  also 
filed  a  counter  affidavit,  denying  such  agreement,  but  stat- 
ing that  they  did  agree  that  the  bill  of  exceptions  might 
be  fileii  after  the  time  allowed  therefor  by  the  court,  which 
was  accordingly  done. 

The  affidavits  are  perhaps  irreconcilable,  except  upon 
the  theory  that  there  was  a  misunderstanding  as  to  what 
document  was  referred  to,  one  party  having  reference  to 
the  bill  of  exceptions  to  be  filed  in  the  court  below,  and 
the  other  to  the  transcript  to  be  filed  in  this  court.  We 
shall  not  undertake  to  reconcile  the  affidavits  or  pass 
upon  their  preponderance. 

Conceding,  without  deciding,  that  the  affidavit-s  filed  es- 
tablish the  fact  that  the  attorneys  for  the  appellee  agreed 
with  the  appellant  or  its  agents  or  attorneys,  that  the 
record  might  be  filed  in  this  court  after  the  expiration 
of  a  year  from  the  time  of  the  rendition  of  the  judgment, 
and  that  no  advantage  should  be  taken  of  the  delay,  still 
no  such  agreement  is  shown  as  can  be  recognized  as  valid. 
The  attorneys  of  a  party  can  only  bind  him  by  an  agree- 
ment entered  into  in  the  mode  prescribed  by  law.  Thus, 
it  is  provided  by  statute,  that  "An  attorney  has  author- 
ity," etc., 
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^  First.  To  bind  his  client  in  an  action  or  special 
proceeding,  by  his  agreement,  filed  with  the  clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise/' 
2  R.  S.  1876,  p.  306,  sec.  772. 

The  affidavits  do  not  tend  to  establish  such  an  agree- 
ment as  is  provided  for  by  the  above  statute. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

Opinion  filed  at  May  term,  1879. 

Petition  for  h  rehearing  overruled  at  November  term,  1879. 

Not  published  in  its  order,  through  oversificht. 


LOOAK  ET  UX.  9.  SmITH. 

PfeACncs. — Svfflcieney  of  Cf^rk^s  CeriiJIcate  to  Record  on  Appeal. — A  certifi- 
cate of  the  clerk  to  the  record  as  follows:  <*  The  foregoing  i8.a  full,  true  and 
complete  copy  of  all  the  papers  filed,  proceedings  had  and  judgment  ren- 
dered in  the  above  entitled  cause  in  said  court,  on  file  and  of  record  in  my 
office,"  is  sufficient,  on  motion  to  dismiss  the  appeal  in  the  Supreme  Court. 

Sahk. — Notice  of  Appeal.— Motion  to  Ditmisa. — Where  it  appears  by  the 
record  that  the  appellant's  co-defendants  have  been  duly  notified  of  the 
appeal,  a  motion  to  dismiss  the  appeal,  for  the  reason  that  notice  has  not 
been  given,  will  not  be  sustained  by  the  Supreme  Court. 

Samk. — Parties  to  an  Action  to  Foreeloae  Mortgage* — Where  a  party  pur- 
chases real  estate  and  assumes  to  pay  one-half  of  certain  mortgages 
thereon,  he  is  a  proper  party  to  a  suit  to  foreclose  the  mortgage,  but  is  not 
liable  to  a  personal  judgment  for  more  than  one-half  of  the  mortgage 
debt. 

From  the  Marion  Circuit  Court. 

a.  D,  LogaUy  J.  S.  Beid  and  J.  Klingensmith^  for  appellants. 
J.  a.  Parmalee  and  L.  L,  Norton^  for  appellee. 

WpRDBN,  J. — This  was  an  action  by  Sarah  A.  M. 
Smith,  against  Reuben  D.  Logan,  Mary  A.  Logan,  Cuvier 
B.  Higgins,  Mary  D.  Higgins,  Andrew  Smith  and  Nicho- 
las R.  Ruckle. 

The  complaint  alleged,  in  substance,  that  on  June 
17th,  1878,  Cuvier  B.  Higgins  and  Andrew  Smith  exe- 
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euted  a  promissory  note  payable  three  years  after  the  date 
thereof,  to  the  order  of  Nicholas  B.  Ruckle,  for  the  sum  of  one 
thousand  and  sixteen  dollars  and  sixty-six  cents.  Also,  that 
on  the  same  date  the  same  makers  executed  a  note  for  the 
like  amount,  payable  at  the  same  time,  to  the  order  of 
James  R.  Pearson  and  James  B.  Dickson,  both  of  which 
notes  have  come  to  the  plaintiff  by  endorsement,  and  are 
due  and  unpaid ;  that  on  the  17th  day  of  June,  1873,  the 
makers  of  the  notes  above  mentioned  executed  a  mortgage 
to  Ruckle,  Pearson  and  Dickson  on  certain  real  estate  de- 
scribed, situate  in  Marion  county,  to  secure  the  payment  of 
the  notes  above  mentioned  and  some  others,  the  others 
having  been  since  paid ;  that  the  mortgage  was  duly  re- 
corded ;  that  afterward,  on  the  21st  day  of  July,  1873,  the 
said  Cuvier  B.  Higgins  and  Mary  D.,  his  wife,  executed  a 
conveyance  to  Reuben  D.  Logan  for  the  undivided  half  of 
the  property  thus  mortgaged.  The  conveyance  to  Logan  is 
set  out  as  part  of  the  complaint.  In  it  are  the  following 
stipulations : 

"  This  conveyance  is  made  subject  to  three  mort- 
gages, viz. :  ^'  (here  two  are  described  prior  to  that  in 
question) ;  "  also,  one  dated  June  17th,  1873,  to  secure  the 
payment  of  six  promissory  notes  of  one  thousand  dollars 
each,  and  due  two  in  one  year,  two  in  two  years,  and 
two  in  three  years  after  date,  with  six  per  cent,  interest 
from  date,  to  one-half  of  all  which  grantee  assumes  and 
agrees  to  pay." 

The  complaint  prayed  for  judgment  against  Higgins, 
Smith,  Ruckle  and  Logan,  for  three  thousand  dollars,  and 
for  the  foreclosure  of  the  mortgage*  Logan  and  his  wife 
demurred  to  the  complaint  for  want  of  sufficient  fiacts, 
but  thei!r  demurrer  was  overruled,  and  they  excepted. 
They  then  answered.  We  need  not  state  what  was  done 
by  the  other  parties,  for  they  are  making  no  question  here. 

The  issues  joined  between  the  plaintiff  and  Logan  and 
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his  wife  were  submitted  to  the  court  for  trial.  The  court 
found  that  there  was  due  to  the  plaiutifl'  on  the  notes  and 
nxortgage  sued  on,  from  the  defendants  Andrew  Smith 
and  Reuben  D.  Logan,  the  sum  of  two  thousand  seven 
hundred  and  eighty-two  dollars  and  fifty  cents,  and  ren- 
dered a  personal  judgment  against  them  therefor,  and  for 
the  foreclosure  of  the  mortgage.  Logan  moved  for  a  new 
trial,  upon  the  ground,  among  others,  that  the  finding 
was  not  sustained  by  the  evidence,  but  the  motion  was 
overruled,  and  exception  taken. 

Errors  are  assigned  only  in  the  names  of  Logan  and  his 
wife  as  appellants,  among  other  things,  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint,  and  in  over- 
ruling the  motion  for  a  new  trial. 

We  are  met  with  a  preliminary  motion  to  dismiss  the 
appeal,  which  must  be  disposed  of  before  proceeding  to 
the  consideration  of  the  questions  arising  upon  the  record. 
The  grounds  of  the  motion  to  dismiss  are,  that  the  certifi- 
cate of  the  clerk  to  the  record  is  insufficient,  and  that  notice 
has  not  been  given  of  the  appeal  to  the  appellants' 
co-defendants  below. 

The  certificate  of  the  clerk  is  as  follows :  "  I,  Austin 
H.  Brown,  do  hereby  certify  that  the  foregoing  is  a  full,  true 
and  complete  copy  of  all  the  papers  filed,  proceedings  had, 
and  judgment  rendered  in  the  above  entitled  cause  in  said 
court,  on  file  and  of  record  in  my  office.     In  witness,"  etc. 

This  certificate  we  regard  as  sufficient. 

It  appears  by  the  record,  that  the  appellants'  co-defend- 
ants below  have  been  duly  notified  of  the  appeal ;  besides, 
there  is  a  joinder  in  error  by  the  appellee. 

The  motion  to  dismiss  the  appeal  can  not  be  sustained. 

We  come  to  the  qifestions  in  the  record. 

The  demurrer  to  the  complaint  was  properly  overruled, 
because  Logan  was  a  proper  party  to  the  action  to 
foreclose,  he  being  the  owner  of  the  equity  of  redemption 
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of  the  undivided  half  of  the  property  mortgaged,  whether 
he  was  personally  liable  for  the  ilebt  or  any  part  of  it,  or 
otherwise.  But,  in  the  showing  made,  we  do  not  think  he 
was  personally  liable  for  the  whole  debt,  and  perhaps  not 
for  any  of  it. 

In  the  conveyance  lo  him  of  the  undivided  half  of  the 
property,  he  assumed  to  pay  one-half  of  certain  mortgages. 
We  do  not  see  how,  under  this  assumption,  the  plaintiff" 
could  hold  him  personally  liable  for  more  than  one-half 
of  her  debt.  Besides  this,  the  mortgage  in  question  is  not 
properly  described  in  the  deed  to  Logan  as  one,  the  half 
of  which  he  assumed  to  pay.  He  assumed  to  pay  the 
half  of  a  mortgage  given  to  secure  the  payment  of  notes 
for  $1,000  each.  This,  it  will  be  seen,  is  not  the  amount 
of  the  notes  in  question.  If  the  mortgage  in  suit  was  the 
one  intended  to  be  described  in  the  deed,  but  by  mistake 
the  notes  were  misdescribed,  perhaps  the  deed  should  have 
been  reformed  in  this  respect. 

On  the  facts  shown,  the  appellant  Reuben  D.  Logan 
was  not  personally  liable,  at  most,  for  more  than  half  of 
the  plaintifi'^s  debt,  and  he  was  entitled  to  a  new  trial  in 
respect  to  his  personal  liability. 

The  personal  judgment  against  him  for  the  amount  of 
it  must,  therefore,  be  reversed. 

But  there  is  no  error  in  the  judgment  of  foreclosure  and 
for  the  sale  of  the  property  to  pay  the  debt,  and  in  this 
respect  it  should  be  affirmed. 

The  judgment  against  the  appellant  Reuben  D.  Logau, 
for  the  amount  found  due  the  plaintiff",  is  reversed,  with 
costs,  and  the  judgment  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  mortgaged  premises  to  pay  the  deht, 
etc.,  is  affirmed. 
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AMENDMENT. 
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ARBITRATIONS  AND  UMPIRAGES. 

Parol  Submission, — Award,— Action  on, — Irregularity. — The  common-lAw 
rulr^,  that  matters  in  difference  between  parties  competent  to  contract  may 
generally  be  submitted  to  arbitration  by  parol,  is  recognized  as  in  force  in 
this  State  ;  and  an  action  may  be  maintained  on  an  award  made  under 
su  ch  a  submission,  even  though  the  award  be  informaL 

Webb  V.  ZelUr,  408 

ARRAIGNMENT. 
See  Criminal  Law,  19. 

ASSAULT  AND  BATTERY,  WITH  INTENT. 
See  Criminal  Law,  1,  5»  20. 

ASSESSMENT  OF  DAMAGES. 

1.  Application  for  Writ. — Coimiflaint, — An  application,  under  section  7lOof 
the  practice  act,  2  R.  S.  1876,  p.  289,  for  a  writ  for  the  assessment  of  dam- 
ages, must  be  in  writing;  and  such  application  constitutes  a  complaint,  to 
which  objection   may  be  made  as  in  ordinary  adversary  proceedings. 

Church  V.  Grand  Rapids,  etc,  R.  R.  Co,^  161 

2.  Same, — Railroad, — Heir, — Descents. — In  an  action  for  such  writ,  against 
a  railroad  company,  for  an  entry  upon  lands  claimed  by  the  plaintiff  bj 
inheritance  since  such  entry,  a  failure  to  allege  in  the  complaint,  that 
the  ancestor  was  the  owner  at  the  time  of  the  entry,  is  fatal;  as  is  also 
a  failure,  in  such  an  action  by  any  one,  to  refer  therein  to  the  law  «a 
thorizing  the  entry.  /&• 

8.     Qtiery  —Can  the  heir  maintain  such  an  action,  in  any  case?  A. 

ASSIGNMENT  OP  ANNUITY. 
See   Indians. 

ASSIGNMENT  OP   ERROR. 
See  Criminal  Law,    9;  Supreme  Court,  11,  80. 

ASSIGNMENT  OP  INSURANCE  POLICY. 
See  Life  Insurance. 

ASSIGNMENT  OF  PROMISSORY  NOTE. 

See  MoRTQAGB,  1  to  4. 

ASSIGNMENT  OP  RENTS  AND  PROPITS. 

See  CONTBTANCE. 

ASSIGNMENT  OP  SHERIPP'S  CERTIPICAT 
See  Sheriff's  Sale,  1  to  4. 

ATTORNEY. 
See  Evidence,  1 ;  Supreme  Court,  82. 

Services  for  Person  Charged  with  Crime — Allowance  to,  by  Court  to  which 
Venue  is  Changed. — PaymefU. — Satisfaction. — An  attorney,  employed  by 
a  third  person  for  the  defendant  in  a  criminal  prosecution,  first  pro- 
cured a  change  of  venue  to  another  county,  where  the  cause  was  finally 
determined,  and  an  allowance  made  by  the  court,  as  for  a  poor  person, 
to  be  paid  by  the  county  where  the  indictment  was  found,  for  the  ser- 
vices of  such  attorn ev,  who,  after  receiving  such  allowance,  brought 
suit  to  recover  for  his  servicps.  which  he  proved  were  worth  much 
more  than  the  allowance  received  by  him. 

Held,  that  such  allowance  only  covered  the  value  of  the  services  rendered 
in  the  county  to  which  the  change  was  taken,  and  that  the  plaintiff 
should  recover  for  the  services  rendered  in  the  county  where  tkke  indict- 
ment was  found,  and  in  the  Supreme  Court,  on  appeal. 

Cheek  v.  Schwartz,  889 
ATTORNEY'S  FEES. 

Contract  of  Indem^nity  Merely. — A  contract  for  the  payment  of  attorney's 
fees  is  a  contract  of  indenmity,  and  the  holder  thereof  can  not  recover 
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thereon  any  larger  sum  than  will  indemnify  him  ;  and,  if  he  has  agreed 
with  his  itttorneys  for  a  smaller  fee  than  that  therein  stipulated  for,  such 
agreement  will  enure  to  the  heneflt  of  the  maker  of  the  contract,  and 
will  limit  the  amount  of  the  holder  s  recovery  on  account  of  attorney's 
fees.  Kennedy  y.  Richardson,  524 

AUDITOR  OF  STATE. 
See  iNSiTRAircs  Gompaniks. 

AWARD. 

See  Arbitrationb. 

BANKRUPTCY. 
"See  Contract,  3. 

BASTARDY. 

1.  Tri4il  6y  JHstice^  after  Escape  of  Defendant,  and  by  Circuit  Court, 
without  Notice,  Swnmons  or  Appearance, — Illegal  Judg-tnent  of  Commit' 
ment  — Habeas  Cmyus  — The  defendant  in  a  prosecution  for  bastardy 
escaped  from  the  constable  who  had  arrested  him,  before  the  warrant 
had  been  returned;  whereupon  the  justice,  without  any  appearance  by 
the  defendant,  tried  the  cause  and  certified  it  up  to  the  circuit  court, 
where,  without  the  issuance  of  any  summons,  warrant  or  notice,  ana 
without  any  appearance  by  the  defendant,  except  specially  to  move  to 
dismiss  the  cause,  the  court  defaulted  the  defendant,  tried  the  cause,  found 
the  defendant  guilty,  assessed  a  recovery  for  the  maintenance  of  the 
child,  and  ordered,  that,  on  failure  of  the  defendant  to  replevy  the  judg- 
ment, a  warrant  be  issued  by  the  clerir,  to  the  sherifiT,  for  his  arrest  and 
commitment. 

Held,  on  a  special  finding  of  the  foregoing  facts,  made  on  a  petition  by  the 
defendant,  against  the  sheriff,  for  release  from  commitment  on  such  war- 
rant, that  the  judgment  was  unlawful  and  the  commitment  illegal. 

Patterson  v.  Pressley,  94 

2.  '  Complaint. — Parties, — In  a  prosecution  for  bastardy,  docketed  in  the 

name  of  the  State,  on  the  relation  of  the  prosecutrix,  against  the  defend- 
ant, the  complaint  ran  in  the  name  of  the  relatrix,  instead  of  in  the 
name  of  the  State,  on  her  relation. 
Held,  on  demurrer,  that  the  complaint  was  not  insufficient  on  that  account. 

Kinder  v.  State,  ex  rel.,  284 

BILL  OP  EXCEPTIONS 
See  Criminal  Law,  25;    New  Trial,  4;    Sheriff's  Sale,  8;   Supreme 

Court,  11,  13, 15,  19,  25,  28,  29. 

Short-Hand  Reporter's  Notes  of  Evidence. — A  bill  of  exceptions  referred  to 
the  appointment  of  a  abort-hand  reporter  to  take  down  the  evidence, 
rulings  and  exceptions,  and  also  referred  to  such  reporter's  certified 
report  of  such  evidence,  etc.,  but  did  not  state  that  it  contained  all  the 
evidence  given.  Following  the  signature  of  the  judge,  but  unsupported 
by  either  the  signature  of  the  judge  or  the  certificate  of  the  clerk,  there 
were  attached  such  reporter's  notes  of  the  evidence,  etc.,  supported  by 
his  certificate  that  it  contained  '<  a  fair  and  impartial  report  of  all  the 
evidence  heard  on  the  trial  of  said  cause.'* 

HM,  that,  neither  under  section  848  of  the  practice  act,  nor  under  section  6 
of  the  act  concerning  short-hand  reporters,  IKS.  1876,  p.  770,  had  the 
evidence  been  properly  made  a  part  of  the  record. 

WooUen  v.  Wishmier,  108 

BILL  OP  PARTICULARS. 
See  Contract,  6. 

BOND 
See  Guardian  and  Ward,  2  to  6. 

BRIEF. 
See  Supreme  Court,  12,  28^  27. 
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BURDBN  OF  PROOF. 
See  Principal  and  Substt,  8. 

CASES  OVERRULED. 
See  Patent*Rioht,  2. 

CHALLENGE  TO  JUROR. 
See  Criminal  Law,  26,  27;  Jury. 

CHARACTER. 
See  Criicinal  Law,  22 ;  Crim.  Con.,  1. 

CHATTEL  MORTGAGE. 
See  Eqttitt  of  Rbdkicption;  Execution,  2  to  5;  Rights  of  Propxrtt,  2, 4. 

CIRCUIT  COURT. 
See  Rbckiykr,  8. 

CITIES  AND  TOWNS. 
See  Taxss. 

1,  Town, — Notice  of  Letting  Contract  for  Street  Improvement. — fhmday. — 
Time. — An  advertisement  by  a  board  of  town  trustees,  for  bids  for  cer- 
tain proposed  street  improvements,  stated  that  bids  would  be  received 
up  to  a  certain  hour  on  the  following  ''Saturday.  September  lOth,"  but, 
the  19th  being  Sunday,  the  bids  were  opened  and  the  contract  let  on  the 
I8th. 

Held^  that  the  notice  was  sufficient.  Caee  v.  Johnson,  31 

2.  City, — Duty  oU  "»  Control  of  Streets. — Liability  for  Injuries.  -^Contract  — 
A  city,  incorporated  under  the  general  law  of  this  State  for  tlie  incor- 
poration of  cities,  can  not  avoid  the  duty  which  it  owes  to  the  public  to 
keep  its  streets,  alleys  and  highways  in  a  s>ife  condition  for  use  in  the 
usual  manner  by  travellers,  nor  escape  responsibility  to  third  persons 
for  injuries  result! ne  fVom  its  neglect  or  failure  to  perform  such  duty, 
upon  the  plea  that  it  had  entered  into  a  contract  with  another  person, 
for  the  performance  of  the  work  which  rendered  such  use  of  the  street, 
alley  or  highway  unsafe  or  dangerous  to  the  travelling  public. 

City  of  Logansport  v.  Dick,  65 

8.  Same  — Constntction  of  Water-  Works  Through  Streets.~-¥WheTe  such  a 
city  is  engaged  in  the  construction  of  a  system  of  water-works  for  mu- 
nicipal purposes,  and  has  entered  into  a  contract  with  another  person  for 
the  performance  of  the  work,  by  the  terms  of  which  the  exclusive  con- 
trol of  such  work  rests  in  the  contractor,  such  city,  notwithstanding  the 
contract,  stands  charged  by  law  with  a  duty  in  the  care  and  control  of 
its  streets,  in  and  through  which  its  water- works  are  in  prpcess  of  con- 
struction, to  keep  such  streets  in  a  safe  condition  for  use  in  the  usual 
manner;  and  for  a  breach  of  such  duty,  resulting  in  injury  or  death  to  a 
third  person,  it  is  liable  in  damages.  lb. 

4.  Same. — Nuisance. — Negligence, —  Breach  of  Duty  —  Oontribut&ry  NegU^ 
genee. — ^The  construction  of  water  works  by  a  city  is  not  a  nuisance  per 
sCy  and  neither  such  city  nor  its  contractor  can  be  held  liable  in  dam- 
ages far  any  injury  resulting  therefrom,  unless  it  can  be  shown  that 
such  injury  was  caused  by  some  act  of  negligence  of  the  contractor  or 
his  servants,  or  some  breach  of  duty  by  the  city,  and  that  there  had 
been  no  contributory  negligence  on  the  part  of  the  injured.  lb. 

5.  Same. — Instruction. — An  instruction  to  the  jury,  that.  *'  As  between  city 
and  citizens,  any  thing  that  endangers  the  life  of  a  citizen  passing  along 
the  sidewalk  or  street  of  a  city,  is  a  nuisance,''  is  erroneous.  lb. 

6.  Same. — Presumption  — Where,  in  an  action  to  which  a  city  is  a  party, 
the  contrary  does  not  appear,  it  is  presumed  that  such  city  was  incorpo- 
rated under  the  general  law  of  this  State  for  the  incorporation  of 
cities.  lb. 

COLLATERAL  ATTACK. 
See  County  Commissioners,  8;  Railroad,  6. 
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COMMON  LA.W. 
See  AsBrmATioNs;  Parjent  and  Child,  1;  SHXRrrr,  1. 

COMMON  SCHOOLS. 

License  Fees  belong  to  County. — Repeal  of  Statute, — Fees  paid  into  a  county 
treasury,  for  licensed  to  sell  intoxicating  liquors  in  that  county,  granted 
under  the  act  of  March  17th,  1876, 1  B.  S.  1876,  p.  869,  belong,  not  to  the 
permanent  common  school  fund  of  the  State,  but  to  that  county,  there 
to  be  wholly  expended  for  tuition  purposes.  Said  act  of  1876  im- 
pliedly repealed  section  2  of  the  act  of  March  6th,  1865,  1  R.  S.  1876, 
p.  778]i  as  to  the  disposal  of  such  license  fees. 

State,  ex  rel„T.  Forkner,  241 

CONSIDERATION. 
See  Contract,  8;    Mortoagb,    2;    Partnership,    4;    Principal   and 

Surety,  8. 

CONSTABLE. 

1.  Special  Constable. — Liability  of  Justice  and  his  Sureties  for  Torts  of — 

Their  Rights  Against  Him. — Principal  and  Surety. — Where  a  special 
constable  is  appointed  by  a  justice  of  the  peace,  under  section  110  of 
the  justice's  act,  2  R.  S  1876,  p.  688,  section  111  of  that  act  imposes 
upon  such  justice  and  his  sureties  the  liability  of  sureties  for  such 
special  constable.  And  if  they  be  compelled,  as  such  sureties,  to  pav 
a  judgment  rendered  a<*ain«t  them  for  official  misconduct  of  such 
special  constable,  they  may  maintain  an  action  against  him.  for  the  sum 
so  paid.  Hood  v.  Senneit,  829 

2.  Same, —Service  of  Execution,  by  Special  Constable. — The  appointment 
of  a  special  constable  to  serve  a  summons  in  an  action  empowers  him  to 
also  serye  an  execution  upon  the  judgment  rendered  therein.  lb. 

CONTRACT. 
See  Attorney's   Fees  ;    Cities    and   Towns,  1,  2  ;   Covenant,  2,  4  ; 
Draining  Association  ;  Evidence,  8,  4,  7,  8  ;  Husband  and  Wipe, 
8 ;  Insurance  Companies  ;  Parent  and  Child,  6  ;    Partnership, 
4 ;  Vendor's  Lien,  4. 

1.  Documentary  Evidence.-^  Instruction  to  Find  for  Defendant — Where,  in 

a  suit  upon  a  contract,  the  validity  of  such  contract,  and  the  plaintiff's 
right  to  recover  thereon,  depend,  in  any  degree,  upon  the  legal  suf- 
ficiency of  documentary  evidence,  it  is  the  province  of  the  court  to  de- 
termine the  sufficiency  in  law  of  such  evidence;  and  if.  in  the  opinion 
of  the  court,  it  is  not  sufficient,  the  court  may  properly  instruct  the 
jury  to  return  a  verdict  for  the  defendant.       Amer.  Ins.  Co.  v.  Butler,  1 

2.  Same. — Supreme  Court — Reversal  of  Judgment. — In  such  case,  the  deci- 
sion of  the  court,  in  its  construction  of  such  documentary  evidence,  is  a 
proper  subject  of  review  in  the  Supreme  Court;  and,  if  held  to  be  erro- 
neous, it  will  entitle  the  party  aggrieved  thereby  to  a  reversal  of  the 
judgment.  lb, 

8.  Agency.— Revocation. — Death. — Contract  to  Pay  Debt  barred  by  Bank- 
ruptcy.— Consideration  — Delivery. — A  discharged  bankrupt  executed 
an  agreement  in  writing,  specifically  binding  both  himself  and  his  ex- 
ecutors and  administrators  to  pay  to  a  creditor  an  indebtedness  barred 
by  his  discharge,  and  then  entrusted  the  same  tn  a  third  person,  to  be 
delivered,  on  the  death  of  the  bankrupt,  to  the  creditor,  who  until  then 
had  no  knowledge  of  its  existence. 

Held,  that  the  agreement  is  valid. 

Held,  also,  that  such  third  party  was  the  aeent  or  trustee  of  the  creditor. 

Held,  also,  that  such  agency  was  not  revoked  by  the  death  of  the  bankrupt, 
nor  cojld  it  have  been  revoked  by  him. 

Held,  also,  that  the  delivery  to  such  agent  was  sufficient 

Hockett  V.  Jones,  227 
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4.  Stibscriptifm, — Complaint  on.^  Execution  ^. — Delivery. — Cof^. — In  an 
action  to  recover  the  amount  of  an  alleged  Aubscription  the  complaint 
ayerred  that  the  defendant  had  "  sabecribed,  under  a  heading  in  writ- 
ing, as  follows,'*  setting  out  a  contract  of  subscription  over  the  defend* 
ant's  name,  but  averring  neither  its  execution  nor  delivery. 

HeUtt  on  demurrer,  that  the  complaint  is  insufficient. 

Petty  V.  Board  of  Trugteei,  290 

6.  Same, — An  additional  paragraph  of  such  complaint,  professing  but  fail- 
ing to  set  out  a  copy  of  such  subscription,  is  insufficient,  the  instrament 
set  out  in  the  preceding  paragraph  not  being  referred  to.  lb, 

<k  Sale  of  Qoode, — Delioery. — Acceptance,  —Ckmiplaint — Account — BUI  of 
Par^icu^rs. -A  complaiut  alleged  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  specified  sum,  bein^the  difference  in  value  nf  a  stock 
of  eoods  exchanged  by  the  plaintiff  with  the  defendant  for  certain 
lands,  on  the  promise  of  the  latter  to  pay  such  difference. 

Heldy  that  the  action  was  not  one  on  account,  and,  therefore,  a  bill 
of  particulars  was  unnecessary.  Sharp  v.  Badcbaught  647 

7.  Same. — Performance, — Presumption. — The  allied  acceptance,  by  the 
buyer,  of  goods  delivered  under  a  contract  to  deliver  a  certain  kind 
of  goods^  raises  the  presumption,  pri$nafucie,  that  the  goods  were  of  the 
kind  specified.  Jh. 

8.  Same. — Lien. — Defence, — "Where  there  is  an  alleged  acceptance  of  goods 
under  a  contract  to  deliver  ^oods  free  fVom  all  liens,  the  existence  of 
such  liens  is  matter  of  defence,  in  an  action  to  recover  the  contmct 
price.  7ft. 

9.  Same, — Eoidence,^ Parol    Variation  of  Writing.  —  In   an   action   on  a 

written  contract  of  sale  of  goods  at  **co8t  price  or  current  rates,"' 
evidence  was  admissible  that,  in  invoicing,  certain  of  the  goods  were 
invoiced  at  an  agreed  price.  A. 

CONTRIBUTION. 
See  Principal  and  -Subity,  7. 

CONVERSION, 

See  Trubts. 

1.  Demand. — ^One,  who,  at  his  own  request^  is  entrusted  by  another  with  a 
sum  of  money  to  be  applied  to  a  certam  purpose,  is  liable  to  the  latter 
therefor,  upon  his  conversion  thereof,  without  a  demand, 

Buvger  v.  Roddy,  26 

2.  Same, —  Voluntary  Payment — Principal  and  Agent — EstoppeL — The 
rules  of  law,  relating  to  voluntary  payments  and  principal  and  agent, 
do  not  apply  in  such  case;  and  the  defendant  is  estopped  to  deny  the 
plaintiff's  titlb  to  such  money.  Ih. 

8.  Instruction. — Lien  of  ExecutiofK-^ln  an  action  for  the  alleged  con- 
version of  certain  lumber,  wherein  the  plaintiff  claimed  by  direct  pur. 
chase  from  the  former  owner,  and  the  defendant  by  virtue  of  a  pur- 
chase at  a  sheriff's  sale  on  an  execution  against  such  former  owner,  it 
was  proper  to  instruct  the  jury,  that,  if  they  found  from  the  evidence 
that  the  title  to  any  part  of  the  lumber  had  not  passed  to  the  plaintiff 
before  the  lien  of  such  execution  had  attached  thereto,  then,  as  to  that 
part,  the  defendant  should  recover.  StoU  v.  ^niih,  298 

4.  Same — Where,  in  such  case,  there  was  evidence  tending  to  show  a 
former  ownership  adverse  to  the  defendant's  title,  it  was  the  duty  of  the 
court  to  instruct  the  jury  on  that  point.  Jb, 

CONVEYANCE. 
See  Covenant  ;  Husband  and  Wirs,  2;    Lbask  ;    Marrixd  Woman; 
Mibtakk;  Mortqaqb,  1;  Rbscibsion;  Shbriff's  Sals,  4;  Vendor's 
Lien,  1. 
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JUnis  and  Profits,-^ Astsignmeni  of. — An  assignment  in  writing  as  follows: 
•♦For  VHlue  received,  I  hereby  assign,  transfer  and  set  over  to  J.  G.  all 
my  right,  title,  claim  and  interest  in  and  t<;  the  rents  and  profits  of  the 
farm  in  Clark  county,"  describing  it,  only  operates  to  a-sign  and  transfer 
to  such  assignee  the  rents  and  profits  to  accrue  after  the  date  of  its  execu- 
tion, and  not  to  inve6t  him  with  any  title  or  claim  to  rents  and  profits 
which  had  already  accrued.  Ghoin  v.  Bid,  606 

COPY. 
See  Contract.  4,  6  ;  Corporation,  1 ;  Covenant^  8 ;  Exhibit  ;  Guardian 
AND  Ward,  8  ;  Promissory  Notr,  10 ;  Vkndor's  Lien,  1. 

CORPORATION. 
See  Patent-Right;  Recsiyer. 

1.  Failure  of  Directors  to  Publish  Statement  of  Financial  Condition. — In- 
dividual  LioMlity  of  Directors. — Complaint. — Exhibit. — In  an  action 
against  directors  of  a  corporation  alleged  to  be  insolvent  and  to  have 
been  organized  under  the  laws  of  this  State,  to  hold  them  individually 
liable  for  a  debt  of  the  corporation,  on  the  ground  that  they  had  failed 
to  make  and  publish  an  annual  statement  of  its  financial  condition,  as 
required  by  stitute,  1  R.  S.  1876,  p  619,  the  articles  of  association  form 
no  part  of  the  complaint,  though  attached  thereto,  and  if  it  fails  to 
allege  the  purpose  for  which  such  corporation  was  organized,  it  is  bad 
on  demurrer.  Niles  v.  Dodge,  147 

2.  Same. — If  such  complaint  fails  to  allege  that  the  directors  sued  constitute 
at  least  a  majority  of  such  directors,  the  mere  allegation  that  such  de- 
fendants had  failed  to  make  and  publish  such  annual  statement  is  not 
sufficient  to  charge  them  individually.  lb, 

8.  Same. — The  manner  in  which  the  plaintiff  was  misled  and  deceived  by 
the  misconduct  of  such  directors  should  bo  clearly  alleged  in  the  com- 
plaint Jb. 

4.  Lfcgal  Existence  of — Informaiio7u — Quo  Warranto, — A  proceeding  by  an 
information  in  the  nature  of  a  qtio  warranto  is  authorized  by  clause  8, 
section  749,  2  R.  S.  1876,  p.  298,  '*  Where  any  association  or  number 
of  persons  shall  act  within  this  State  as  a  corporation,  without  being 
legally  incorporated.'*  Boarctof  Oomm*rs  v.  ffall,  469 

COSTS 

See  New  Trial,  4. 

COUNTERCLAIM. 
See  Pleading,  8;  Vendor's  Lien,  6. 

COUNTY. 
See  Railroad,  9 

COUNTY  AUDITOR. 
See  Fees  and  Salaries;   Supreme  Court,  20. 

COUNTY  COMMISSIONERS. 
See  Former  Adjudication,  2 ;    Railroad;    Supreme  Court,  10,  20. 

1.  Judicial  Capaniy  — Claim  — A  board  of  county  commissioners,  in  pass- 

ing upon  a  claim  filed  under  section  48  of  the  school  law,  1  R.  S.  1876, 
p  793,  by  a  county  superintendent,  for  services,  acts  in  a  judicial 
capacity.  Board  of  CommWs  v.  Binford,  208 

2.  Railroad, — Appropriation  by  Township. — Jurisdieiion  of  County  Commis- 
sioners on  the  Filing  of  a  Petition — Organization  of  Company. — Where 
a  sufficient  petition  for  an  appropriation  by  a  township,  to  aid  in  the  con- 
struction of  a  railroad,  has  been  duly  filed  before  tne  proper  board  of 
countv  commissioners,  under  the  act  of  May  12th,  1869,  1  R.  S.  1876,  p. 
786,  the  filing  of  the  petition  calls  into  exercise  the  Jurisdiction  of  the 
board,  and  authorizes  that  body  to  determine  every  fact  necessary  to 
the  granting  of  the  prayer  of  the  petition,  including  the  question  as  to 
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whether  or  not  the  railroad  company  longht  to  be  aided  has  been  duly 
oi^anized  under  the  laws  of  this  State.      Board  of  OommCrs  v.  HM^  460 

8.  Same. — Judgment  of  Board  on  Petition  can  not  be  CbUaterally  Attacked,— 
Injunction, — Tax. — An  order  by  the  board  of  commissioners,  in  such  pro- 
ceeding, that  the  prayer  of  the  petition  be  granted,  is,  in  effect,  a  decision 
or  Judgment  in  the  affirmative  as  to  all  the  material  questions  alleged  in 
and  presented  by  the  petition,  iacluding  the  due  organization  of  such  com- 
pany, and  its  right  to  receive  such  aid  ;  and  such  decuion  can  not  be 
attacked  onllaterully  in  an  action  by  a  taxpayer  to  enjoin  the  collection 
of  a  tax  levied  to  make  such  appropriation.  i6. 

i.  Same. — Remedy. — Appeal — The  remedy  against  such  decision  is  by  an 
appeal  therefrom.  16. 

6.  Power  to  Settle  with  Chtiniy  Treasurer. — AUowtmee. — Boards  of  county 
commissioners  have  power  to  settle  with  county  treasurers  and  to  make 
allowances  to  them,  and  siich  allowances,  however  erroneous,  are  nut 
void,  but  valid,  unless  appealed  from  or  set  aside. 

State,  ex  rel„  v.  Benson,  481 

d.  Same. — Appeal. — Judgmen  t  of  Circuit  Court. — Effect  of. — ParOee. — Under 
section  31,  1  B.  8. 1876,  p.  S67,  any  taxpayer  of  the  county  has  the  right 
to  appeal  from  an  order  of  the  board  of  county  commissioners  making  an 
allowance  to  the  county  treasurer ;  and  a  Judgment  of  the  circuit  court 
against  such  allowance,  on  an  appeal  ther^rom,  puts  ao  end  thereto,  and 
leaves  the  order  issued  by  the  auditor  for  .the  same  to  stand,  as  to  the 
party  to  whom  it  was  allowed,  as  if  no  such  allowance  had  been  made.  J5. 

COUNTY  ORDERS. 
See  GouNTT  Oommissionkbs,  6. 

1.  County  Orders. — Character  of . — Subject  to  Defences  in  Hands  of  Holder, 
— The  provisions  of  sections  2  and  8,  1  R.  S.  1876,  p.  62,  do  not 
contemplate  that  the  warrants  issued  by  county  auditors  shall  bear 
the  character  of  commercial  paper,  and  whatever  may  be  the  form 
of  the  warrants  issued  by  him  upon  allowances  made  by  the  county 
commissioners,    they    do    not    possess    the  character  of  commercial 

gaper,  so  as  to  cut  off  defences,  and  such  warrants,  in  the  hands  of  a 
older  in  good  faith  for  value,  and  without  notice,  is  subject  to  all 
defences  that  could  be  made  against  them  in  the  hands  of  the  person 
to  whom  they  were  issued.  State,  ex  reLy  v.  Benson,  481 

2.  Same. — Endorsement  by  County  Treasurer. — ^The  act  of  a  county  treas- 
urer in  receiving  an  order  issued  by  the  auditor  and  endorsing  thereon 
**  Presented,  *  and  not  paid  for  want  of  funds,"  does  not  bind  the 
county  to  pay  the  order,  nor  estop  the  treasurer  or  his  successor  to  set 
up  defences  thereto.  U, 

8.  Same, — Evidetice  —  What  May  be  Proved  by  Parol. — The  facts,  that  an 
appeal  has  been  taken  from  a  decision  of  the  board  of  county  com- 
missioners, and  that  a  transcript  of  the  proceedings  of  the  board  was 
made  within  twenty  days  from  the  filing  of  an  appeal  bond,  and  de- 
livered to  the  clerk  of  the  circuit  court,  may  be  proved  by  the  parol 
testimony  of  the  auditor  of  the  county.  Jb. 

4.  Same. — Mandate. — Former  Adjudication. — ^In  an  action  for  a  mandate  by 
the  holder  of  a  county  order,  to  compel  its  payment  by  the  treasurer  of  a 
county,  wbere  the  defence  is,  that  an  appeal  was  taken  from  the  de- 
cision  of  the  commissioners  making  the  allowance  upon  which  the 
order  issued,  and  a  Judgment  rendered  against  such  allowance  by  the 
circuit  court,  the  correctness  of  such  judgment  can  not  be  inquired 
into,  nor  will  it  be  considered  on  appeal  by  the  Supreme  Court.        A. 

COUNTY  SUPERINTENDENT. 
See  FoRMKR  Adjudication,  2. 
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COUNTY  TREASURER. 
See  CoTTNTT  COUMEB8IONXR8,  5;  County  Ordebs;  Supbsme   Court,  20. 

COVENANT. 
See  MoRTOAOE,  1. 

1.  Conveyance  of  Encumbered  Land.-  Ornfiiee  inay  pay  off  Encumbrafict. 
— Acthn  to  iSaiisfy  Purchase- Money  Notes. —  Voluntary  Payment.  -Exe* 
eution  — Satisfaction  of,  by  Levy  — The  grantee,  by  warranty  d»^ed,  of 
lands  encumwjred  by  the  lien  of  a  judgment,  may  pay  off  the  judgment 
and  bold  the  amount  thereof  as  an  offset  pro  inntoy  aguin»t  an  unpaid 
balance  of  the  purchase-money,  notwithstanding  the  fact  that,  at  the 
time  of  such  payment,  an  execution  issued  on  such  judgment  has  been 
levied  on  other  lands  subject  to  such  lien.  And,  if  such  debt  for  pur- 
chase-money be  evidenced  by  promissory  notes,  he  may  maintain  an 
action  to  have  them  satisfied.  Dunklebarger  v.   Whitehall,  214 

2.  Same. — Contract  to  Satisfy  Lien  out  of    Purchase  Money. — Subsequent 

Action  to  Review  Judgment. — In  such  an  action  for  satisfaction,  it  ap- 
peared by  the  pleadings  that  there  was  a  written  agreement,  executed 
at  the  time  of  such  conveyance,  that  the  purchase-money  should  all  bo 
paid  to  a  third  person,  as  trustee,  to  be  applied  in  payment  of  such 
Judgment,  sboula  it  be  affirmed  in  an  action  then  pending,  for  a  review; 
and  that,  by  a  subsequent  oral  modification,  the  promissory  notes  in 
question  were  executed  and  deposited  with  such  trustee  for  such  pur- 
pose. The  defendant  answered,  alleging  that  he  had  subsequently  ap- 
pealed from  the  judgment  in  such  action  for  review  to  the  Supreme 
Court,  where  such  appeal  was  then  pending 
Heldy  on  demurrer,  that  the  answer  was  insufficient.  fb, 

8.  Complaint  on. — -Copy  of, -^Presumption. — In  an  action  by  the  board 
of  trustees  of  a  church,  against  one  of  the  trustees  individu- 
ally, the  complaint  count  d  upon  an  alleged  agreement  by  the  defend- 
ant to  take  a  certain  amount  of  stock  in  purchasing  a  lot  and  t-reciing 
A  house  of  worship  for  said  church,  as  previously  determined  upon  by 
such  board.  Such  complaint  also  counted  upon  his  alleged  **  covenant 
with  said  plaintiff  to  give  his  assistance  in  raising  subscriptions,"  etc , 
but  it  contained  no  copy  of  any  written  contract. 

Held,  on  demurrer,  that  it  is  presumed  that  such   **  covenant  *'   was  merely  ' 
verbal,  and  therefore  invalid,  and  the  complaint  insufficient. 

Petty  V.  Board  of  Trustees,  290 

4.  Breach.— Eviction — Ans%oer. — Parol  Contract  to  Vary  Covenant.  -  Ac- 
cord and  Satisfaction. — Evidence.— Harmless  Ruling, — In  an  action  by 
the  grantee,  against  the  grantor,  on  the  covenants  of  warranty  of  a  deed 
fur  real  estate,  to  recover  damages  for  an  eviction  of  the  plaintiff  from 
part  of  the  lands  described  in  the  deed,  the  defendant  answered  that, 
at  the  date  of  the  deed,  the  plaintiff  had  taken,  and  had  ever  since  re- 
tained, possession  of  the  tract  described  in  the  deed,  without  complaint 
as  to  the  quantity  thereof ;  and  that  he  had  accepted  the  same  as  a 
discharge  of,  and  full  compliance  with,  the  covenants  sued  on. 

HMdy  on  demurrer,  that  the  answer  was  insufficient. 

IMd,  also,  that  the  alleged  failure  to  complain  could  have  been  given  in 
evidence  under  the  general  denial,  also  pleaded. 

Walterhouse  ▼.  Qarrard,  400 

COVERTURE. 
See  Lite  Insubance,  2. 

CRIMINAL  CONVERSATION. 

I.  E>oidence.— Character  of  Wife,— Mitigation  of  Damages,— In  an  action 
for  criminal  conversation,  the  circumstances  attending  the  adultery— 
as  to  whether  the  wife  was  sought  and  importuned  by  her  paramour. 

Vol.  LXX.— 39 
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and  overcome  by  perauasion,  or  whether  she  sous^ht  him,  or  threw  her- 
self in  his  way»  and  willingly  consented — may  be  given  in  evidence 
in  mitigation  of  damages.  Fergtuon  v.  SmetherSf  519 

2.  Same. — Measure  of  Damages — Irtstruciion. — An  instruction  to  the  jury, 
on  the  trial  of  such  caise,  that;  in  determining  the  question  of  damages, 
they  might  consider  *Hhe  injury  to  the  happiness,  reputation  and  honor 
of"*  the  plaintiff's  **  family/'  was  erroneous.  lb. 

CRIMINAL  LAW. 

1 .  Former  A equitial. — Rape. — Assault  and  Battery  with  Intent. — Evidence. — 
On  the  trial  of  a  defendnnt  indicted,  in  respective  cnunU,  for  rape, 
iissanlt  with  intent  to  commit  rape,  and  assault  and  battery,  upon  one 
alleged  to  be  *'  a  woman  child  under  the  age  of  twelve  years/*  he  may 
give  both  record  and  parol  evidence  that  he  was  formerly  tried  and 
acquitted  on  a  charge  of  rape  upon  such  person,  alleged  to  have  been 
"a  woman  child,"  and  that  the  offences  charged  are  identical. 

Dunn  V.  Staie^  47 

2.  Murder  in  the  Commission  of  Robbery  — Intent  —Where,  in  the  perpetra- 
tion of  a  robbery,  the  robber  takes  the  life  of  his  victim,  he  is  guilty, 
under  section  2,  2  B  8. 1876,  p.  428,  of  murder  in  the  first  degree, 
though  there  may  have  been  no  intent  to  kill.       Moynihan  v.  State,  126 

8.  New  Trial. —  Weight  of  Evidence — Jury — The  Supreme  Court  will  not 
disturb  the  ruling  of  the  court  below,  overrulini^  a  motion  by  the  de- 
fendant for  a  new  trial,  based  upon  the  alleged  (Jteclaration  of  one  of  the 
jurora,  before  the  trial,  that,  if  he  oould  get  on  the  jury,  he  would  hang 
the  defendant,  which  was  both  supported  and  denied  by  affidavits,      lb, 

4.  Verdict.  ^Acquittal. — Harmless  Ruling. — A  verdict  of  guilty  on  a  par- 
ticular count  of  an  indictment,  which  is  silent  as  to  the  other  county  » 
equivalent  to  an  acquittal  on  such  counts;  and  therefore  an  erroneous 
refusal  to  quash  them  is  harmless.  Dickinson  v.  Staie,  247 

6.  Assault,  and  Assatdt  and  Battery^  with  Intent  to  Rob. — Duplicity. — ^The 
fact  that  an  indictment  technically  charges  both  an  assault^  and  an 
assault  and  battery,  with  intent  to  rob,  does  not  render  it  bad  for  du- 
plicity, lb. 

6.  Safne. — Oeseripivm  of  P^^opferty. — Such  an  indfctment  need  not  describe 
the  particular  property  which  the  defendant  intended  to  take.  lb, 

7.  Same. — Evidence. — Time, — Limitation. — Where,  on  the  trial  of  such 
prosecution,  the  evidence  fails  to  show  the  year  in  which  the  all^^ 
crime  was  committed,  or,  at  least,  that  it  was  committed  within  two 
years  next  preceding  the  commencement  of  the  prosecution,  a  verdict  of 
guilty  can  not  be  upheld.  lb, 

8.  Verdict  of  OuUty  on  one  Count  Acqtdis  on  the  Other  Counts. — Supreme 
Court. — Where,  on  the  trial  of  a  defendant  on  an  indictment  containine 
i^everal  counts,  the  verdict  is  against  him  on  a  particular  ootint,  and 
silent  as  to  the  others,  he  is  thereby  acquitted  on  the  latter;  and  the 
Supreme  Court,  on  appeal  by  him.  will  consider  his  motion  to  quash 
the  indictment  as  applicable  only  to  the  count  upon  whipli  be  was 
found  guilty.  Lamphier  v.  SiaiCj  317 

9.  Same. — Intlietm.en1  for  Larceny. — An  indictment  for  larceny  charged 
that  the  defendant,  on,  etc,  at,  etc.,  *' divers  articles  of  personal  prop- 
erty, gold  and  silver  coinF,  national  bank  notes,  and  United  States 
treasury  notes,  commonly  called  *  greenbacks,' "  each  and  all  particu- 
larly described  and  the  values  thereof  alleeed,  and  all  of  a  certain  ag- 
gregate value.  *'  of  the  personal  goods  and  property  of  one  "  W.  S., 
**  then  and  there  being  f  jund,  did  feloniously  talce,  steal  and  carry 
awHv,-  contrarv,"  etc. 

Held  suificiont,  on  motion  to  qua!«h.  lb. 
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10.  OompeUing  State  to  EUcL — Supreme  Court. — Judicial  Discretion, — The 
ruling  of  the  trial  court,  on  a  motion  to  compel  the  State  to  elect  on 
which  count  of  an  indictment  she  will  prosecute,  ^will  not  be  reviewed 
by  the  Supreme  Court.  lb, 

11.  Exclusion  of  Evidence. — New  Trial. — Assignment  of  Error, — Error  in 
the  exclusion  of  evidence  is  ground  for  a  new  trial,  and  can  not  be 
assigned  as  independent  error,  in  the  Supreme  Court.  lb. 

12.  Qualijieaiions  of  Juror. — Trial  by  Juror  not  Qucdified, — New  TiHal, — 
Under  section  1  of  the  act  of  March  8th,  1878,  2  R.  S.  1876,  p.  81,  a 
qualified  voter,  who  is  neither  a  freeholder  nor  householder,  of  the 
county,  is  not  competent  to  sit  on  a  jury.  And  where,  on  his  voir  dire, 
such  juror  misleads  the  court  and  parties  as  to  such  qualifications,  and 
is  accepted  as  a  juror,  the  defendant  is  entitled  to  a  new  trial.  /Zu 

13.  Instruction  — Larceny  — Taking   of  Husbands    Property  by    his    Wife 

and  Another. — In  a  prosecution  tor  the  larceny  of  the  property  of  5., 
the  court  instructea  the  jury,  that  "if  the  defendant,  *  *  ticting 
conjointly  with  the  wife  of  S.,  pursuant  to  an  agreement  previously 
made  between  them  to  take  the  property  of  S.  or  of  others  in  S.'s  poa- 
session,  took  possession  of  the  property,  removing  it  from  where  S.  nad 
left  it,  and  carried  it  away  with  the  intention  of  defrauding  the  owner, 
whether  S.  or  another,  and  of  converting  the  property  to  the  use  of  the 
defendant  «  •  *  and  the  wife,  then  the  defendant  is  guilty  df 
larceny." 
Held,  that  the  instruction  was  erroneous.  Ik. 

14.  Murder.  —  Involuntary  Manslaughter.  —  Reasonable  Doubt . —  Harmless 
Instruction — On  the  trial  of  a  defendant  indicted,  in  respective  counts, 
for  murder  in  the  first  degree  and  involuntary  manslaughter,  wherein 
there  was  a  verdict  of  guilty  on  the  latter  count  only,  the  defendant 
could  not  complain  of  an  instruction  to  the  jury,  that,  if  they  had  a  rea- 
sonable doubt  as  to  whether  the  defendant  was  guilty  of  murder  in 
the  first  or  second  degree,  or  only  of  manslaughter,  thev  **  should  give 
the  defendant  the  benefit  of  such  doubt,  and  convict,"  if  at  all,  **of  the 
lowest  degree  included  in  such  doubt.''  Patterson  v.  State,  841 

15.  Same. — Assumption  of  Fact  — An  instruction  in  such   cause  was,  that  it 

was  "important"  to"  determine  whether  the  alleged  assault,  or  as- 
sault and   battery,  made  upon  "  the  deceased  "  bv  the  defendant,  either 
alone  or  in  company  with  others,  was  an  unlawAii  or  a  lawful  act" 
Held,  that  it  did  not  assume  such  assault  as  a  fact  proved.  lb. 

16.  Same. — Intoxication  and  Disposition  of  Deceased. — Such  defendant  could 
not  complain  of  an  instruction  to  consider  any  evidence  of  the  "de- 
ceased's intoxication,  violent  and  quarrelsome  disposition,  as  justifying 
defendant  in  attempting  to  disarm  deceased,  in  case  "  the  jury  "  should 
find  that  defendant  did  not  first  assault  deceased,  and  provided, 
also,  that "  they  **  should  find  that  deceased  used,  or  threatened  to  use, 
the  pistol,  not  in  the  necessary  and  proper  defence  of  his  person."      lb. 

17.  Sams. — Trial  on  Second  Indictment  after  Dismissal  of  First  — A    de- 

fendant who  has  obtained  a  reversal  of  a  judgment  convicting  him  of 
murder  in  the  first  degree,  upon  a  proper  indictment,  may  oe  tried 
upon  a  subsequent  indictment,  returnea  after  a  nolle  prosequi  has 
been  properly  entered  on  the  first.  -  lb. 

18.  Weight  of  Eeidence  of  Expert — The  weight  to  be  given  to  the  opinion 
of  an  expert,  as  evidence,  should'  depend  upon  the  knowledge  and 
skill  actually  possessed  by  him,  and  not  upon  that  he  professes  to  have, 
and  is  a  question  for  the  jury.  Snyder  v.  State,  849 

19.  Nunc  Pro  Tune  Entry  at  Adjourned  Term. — The  original  entry  of  record, 
,in  a  criminal  prosecution,  made  at  the  time  of  the  trial,  failing  to  show 

an  arraignment  or  plea,  an  entry  was  made  at  what  appeared  to  be  ft 
special  term  of  court,  showing  an  arraignment  and  plea. 
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.Held,  the  presnmption  being  in  favor  of  the  jurisdiction  of  the  trial  coort, 
and  that  oourt  appearing  by  the  record  to  have  had  jurisdiction  over  the 
defendant  at  the|rial,  that  such  jurisdiction  continued  during  the  specitl 
or  adjourned  term,  and  that  the  court  had  the  right  to  direct  such  nunc 
pro  tunc  entry  to  be  made  ;  and  that  it  is  presumed,  the  contrary  not  ap- 
pearing, that  there  was  evidence  authorizing  such  entry. 

Knighi  ▼.  State,  375 

20.  AaeauU  vnth  Intent. — Instructions, — On  the  trial  of  a  defendant  indicted 
for  an  assault  with  intent  to  murder,  the  court  instructed  the  jary 
that,  '^Although  the  charge  in  the  indictment  is  that  of  aesaalt  with 
intent  to  commit  a  felony,  yet  the  indictment  contains  a  charge  siroplj 
of  an  assault,  and  the  defendant,  though  presumed  to  be  innocent  of  either 
offence,  may,  under  the  indictment,  be  found  guilty  of  either,  *  as  the 
evidence  may  justify." 

lUid,  the  jury  having  been  also  instructed  fully  that  the  crime  chanced  vas 
an  assault  with  intent,  and  as  to  what  was  necessary  to  make  out  that 
crime,  that  the  instruction  was  proper.  Ib^ 

21.  Same. — An  instruction,  in  such  a  prosecution,  properly  applying  certain 
rules  of  law  to  the  question  of  the  defendant's  guilt  or  innocence  of  either 
the  misdemeanor  or  the  felony,  is  not  erroneous  merely  because  it  does  not 
apply  those  rules  to  both.  lb, 

22.  Same. — Character  (/  Defendant — In  a  criminal  prosecution,  the  defend- 
ant's character  is  not  taken  into  consideration  unless  he  first  introduces 
evidence  in  support  of  it;  and  then  it  is  decided  upon  the  evidence,  as 
any  other  fact  should  be  decided.  lb 

.  28.  Same. — Refusal  of  Instruction. — A  refusal  to  give  an  instruction  upon  a 
point  fully  covered  by  one  already  given  is  not  erroneous.  lb. 

24.  Same. — Self-Defence, — Reasonable  Doubt. — 8ee  opinion.  lb. 

25.  Emdence  Excluded. — Bill  of  Excqitione.—'KYidence  offered  and  excluded 
must  be  set  out  at  length  in  a  proper  bill  of  exceptions,  to  present 
any  question  to  the  Supreme  Court,* regarding  such  ex(;lusion. 

Broum  v.  State,  576 

26.  Oompeieney  of  Juror, — Opinion  of, — Challenge  for  Cause. — Two  persons, 
jointly  indicted  for  murder,  having  severed  in  their  defence,  each 
charging  the  other  as  alone  being  guilty,  one  of  them  was  tried,  and 
then  the  other  was  put  upon  trial.  A  juror  called  to  try  the  latter  caa^e, 
on  his  examination  as  to  his  competency  to  sit  as  a  juror,  answered  that 
he  had  xeeA  newspaper  reports  of  the  evidence  given  on  the  trial  of  the 
other  defendant,  including  the  testimony  of  each  of  the  defendants,  and 
bad  talked  with  his  neighbors  about  the  two  cases,  and  had  formed  and 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant; 
that  his  opinion  was  quite  fixpd,  but  would  readily  yield,  if  the  evi- 
dence to  be  given  should  be  materially  different  from  what  he  had  read: 
but  that,  if  it  should  be  the  same,  he  would  be  somewhat  influenced  by 
his  opinion  already  formed  and  expressed. 

BMt  that  the  juror  was  clearly  incompetent,  on  challenge  by  the  defend- 
ant for  cause.  lb. 

27..  Same. —  Error  in  Overruling  Challerigefor  Cause  not  Cured  by  use  of  Per- 
emptory Challenge, — "Where,  in  such  a  cause,  a  challenge  by  the  defend- 
ant for  cause  is  erroneously  overruled,  the  error  is  not  cured  by  reason  of 
the  facts,  that  such  juror  was  prevented  from  serving  on  the  jury  by  the 
peremptory  challenge  of  the  defendant,  and  that  the  jury  was  empanelled 
without  exhausting  the  defendant's  peremptory  challenges.  lb. 

CURATIVE  ACT. 
See  Yxndok'b  Lisv,  1. 
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DAMAGES. 
See  SxcxssiYJB  Damages  ;  Guardian  ahd  Ward,  6  ;  Msabxtbb  of  Dam- 

AOKS  ;  MlTIOATlON  OF   DAMAGES  ;  ShKBIFF. 

DATE. 
See  Pbomismry  Notb,  6. 

DEATH. 
See  Agency  ;  PBOMiseoEY  Note,  2. 

DECEDENTS'  ESTATES. 
See  Paeent  aki>  Child,  6  ;  Partneeship,  2  ;  Principal  ahd  Surety, 

4  to  6;  Venue,  Change  of,  4. 

DECLABATIONa 
See  Admissions. 

DEFENCE. 
See  Contract,  8  ;    Mistake,  1 ;  Real  Estate,  Action  to  Bbcoybb  ; 

Vendor*s  Lien,  2. 

DELAY. 
See  Promissory  Note,  12;  Sheriff,  2. 

DELINQUENT  TAX  SALE. 
See  Taxes. 

DELIVERY. 
See  Contract,  8,  4,  6;  Execution,  8;  Principal  and  Surety,  5. 

DEMAND. 
See  Conysbbion,  1 ;  Guaranty,  1 ;  Railroad,  9;  Trusth;  Vendor's  Lien,  1, 

DEMURRER. 
See  Mechanics*  Liens,  1;  Partnership, 4;  Pleading,!;  Practice, 4,  5^ 

7;  Rescission,  1. 

DESCENTS. 
See  Assessment  of  Damages,  2. 

1.  Interest  of  Surviving  Second  Wife  Without  Children  in  Land  of  Husband, 
Sold  on  Execution.— Life- Estate, — Statute  Construed,— Under  sections  24 
and  27  of  the  statute  of  descents,  the  surviving  childless  second  wi'e  of 
a  deceased  husband,  who  has  left  children  by  a  previous  wife  is  entitled 
to  a  life-estate  onl^  in  one-third  of  the  lands  of  such  husband,  ac- 
quired by  him  during  such  second  marriage,  and  sold,  during  his  life- 
time, on  execution  issued  upon  a  judgment  against  him.  to  which  said 
wife  was  not  a  party.     Worden,  «C  dissented.     Hendrix  v.  Sampson,  850 

2.  Same. — Proviso  of  Section  24. — Although  the  body  of  section  24  of  the 
statute  of  descents  treats  solely  of  the  descent  of  the  personal  property  of 
a  deceased  husband,  the  proviso  thereof  refers  exclusively  to  the  descent 
of  his  lands,  where  he  has  left  a  childless  second  wife  and  children  by 
a  previous  marriage.  lb. 

DESCRIPTION. 
See  Criminal  Law,  6;  Railroad,  8. 

DILIGENCE. 

See  Promissory  Note,  12. 

DIRECTORS. 
See  Corporation,  1;   Draining  Association. 

DISMISSAL. 
See  Injunction,  2;  Nolle  Prosequi;  Practice,  10;  Supreme  Court,  27, 84. 

DRAINING  ASSOCIATION. 

Action  on  Contract,  against  Directors  Individually, — The  fact  that  one  who 
has  performed  labor  for  a  draining  association,  under  a  written  contract 
with  the  directors  thereof,  is  himself  a  director,  is  no  defence  to  an  ac- 
tion by  him,  against  the  other  directors  individually,  on  such  contract. 

Ward  V.  Folk,  809 
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DUPLICITT. 
See  Criminal  Law,  6. 

DURESS. 
See  Husband  and  Wii-s,  1. 

EQUITY  OF  REDEMPTION. 
See  Execution,  5;  Rights  of  Pkofsbtt,  4. 

ESTOPPEL. 

See   GoNYBBSiON,  2;   Guardian  and   Ward,  1;    Lirs   iNSUBAifCie,  1; 

Parskt  and  Child,  6;  Principal  and  Surxtt,  7. 

EVICTION. 

See  Cotsnant. 

EVIDENCE. 
See  Bill  of  Ezcsftions;  Contract,  1,  2,  9;  County  Orders,  8;  Cots- 
nant, 4;  Crim.  Con.,  1;  Criminal  Law,  1,  8,  7,  11,  18,  10,  22,  26; 
Execution,  8,  4;  Guardian  and  Ward,  2,  6;  Mistake,  2;  Neoli- 
OBNCK  ;  New  Trial,  1,  2,  4;  Parent  and  Child,  3;  Partnership, 
5;  Practice,  2, 11;  Principal  and  Surety,  5,  7;  Promissory  Note, 
4, 11;  Receipt;  Rights  of  Property,  2;  Supreme  Court,  19;  Ven- 
dor's Lien,  1,  5;  Weight  of  Eyidence. 

1.  Atiorney.'—The  testimony  of  a  witness  that  the  plaintiff,  in  whose  he- 
half  he  is  testifying,  employed  him  to  bring  a  certain  action  and  au- 
thorized him  to  employ  assistance,  goes  to  prove  a  fact  and  not  a  mere 
statement  or  declaration  of  the  plaintiff;  nor  is  the  evidence  rendered 
incompetent  by  the  fact  that  the  witness  had  not  been  admitted  to 
practice  as  an  attorney.  Nave  v.  IStcker,  15 

2.  Hypotheiical  Case. — Where  there  is  evidence  tending  to  establish  a  hy- 
pothesis assumed  in  a  question  propounded  to  a  witness,  this  is  sufficient 
to  justify  the  admission  of  the  evidence  sought  to  be  elicited  by  such 
question,  as'  the  jury  must  determine  Whether  the  hypothesis  is  estab- 
lished. A. 

8L  InatrycUofn — Evidence  cf  Agreement — Where  there  is  no  direct  evi- 
dence in  a  case,  establisning  an  agreement,  but  there  is  evidenoe  which, 
if  true,  tends  to  prove  such  agreement,  it  is  not  error  for  the  court  to 
instruct  the  jury,  that  **if  there  was  an  agreement,"  etc.,  '*then  your 
verdict  should  lie,"  etc.  Jb. 

4.  Lease, — Omiract  of. — Contempora'Mous  Oral  Ooniraei — Replevin. — B. 
took  the  lease  of  a  sewinc  machine,  from  a  sewing  machine  company, 
for  ten  dollars  cash  and  subsequent  monthly  payments,  with  the  right 
to  purchase  at  any  time  during  the  continuance  of  the  lease.  L,  an 
agent  of  the  lessor,  subsequently  obtained  the  machine  fVom  B.,  on  the 
pretence  of  repairing  it,  but  retained  possession  for  alleged  non-payment 
of  a  part  of  the  purchase-money.  In  a  suit  bv  B.  against  I.,  to  recover 
the  machine,  the  defendant  put  the  lease  in  evidence,  and  also  introduced 
W.,  a  former  agent,  who  testified  to  having  executed  the  lease  on  be- 
half of  the  lessor,  and  delivered  the  machine  to  the  plaintiff  thereunder, 
being  at  the  time  accompanied  by  one  T.,  who  was  also  in  the  employ 
of  the  lessor.  The  plaintiff,  in  rebuttal,  testified  that  she  signed  the 
lease  at  the  request  of  T.,  and  not  of  W.,  and  had  thereupon  proceeded 
to,  and  did,  purchase  the  machine  of  T.,  according  to  an  arrangement 
to  board  the  latter,  for  the  amount  of  the  price  in  excess  of  the  cash  pay- 
ment. 

Helii,  that  the  rebutting  evidence  is  not  objectionable  as  showing  inconsist- 
ency between  the  alleged  oral  contract  of  purchase  with  T.  and  the 
terms  of  the  lease.  Isbell  v.  Brinkmant  US 

5.  Same. — Agency. — Power  to  Sell  — From  what  may  he  Inferred. — In  such 
case,  authority  from  T.  to  make  the  sale  might  reasonably  be  inferred 
from  the  fact,  among  others,  that  at  the  time  of  the  sale,  and  afterwards. 
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he  acted  in  conjunction  with  other  persons  whose  power  to  sell  was 
admitted.  /6. 

6.  Same. — Power  of  Agent. — Rebutting  Evidence. — There  being  evidence  by 
the  defendant,  that  be  had  allowed  a  partial  credit  for  bis  board,  evi- 
dence by  the  plaintiff,  that  she  had  fully  paid  the  purchase-money  bv 
boarding  T.,  was  competent,  in  rebuttal  merely.  ji» 

7.  Same, — Reseisidon  of  Contract  — Instruction. — In  such   case,  an  inatruc- 

tion,  assuming  t<»  apply  solely  to  the  alleged  verbal  contract  with  T.,  to 
the  effect  that,  if  it  was  found  that  T.  had  no  authority  to  make  such  an 
arrangement  for  the  payment  of  the  machine,  the  lessor  might  repudiate 
the  arrangement  by  repaying  the  money  received  on  the  contract,  was 
not  erroneous.  lb* 

8.  Same. — Memoranda  on  Contract. — "Where  a  written  contract  Of  lease 
has  been  read  in  evidence,  all  the  marks  and  memoranda  thereon,  hav- 
ing any  reference  to  any  matter  in  controverby  between  the  parties,  an> 
Uiereby  also  put  in  evidence;  and  the  opposite  party  is  entitled  to  have 
an  endorsement  on  such  lease  read  to  the  jury,  or  he  may  refer  to  it  as 
evidence  already  before  them.  /5. 

9.  Failure  to  Swear  Witness. —  Waiver. — After  being  sworn,  a  witness,  who 
was  hard  of  hearing,  answered  in  the  negative  a  question  as  to  whether 
she  had  heard  the  oath  administered,  but  nevertheless  her  testimony 
was  received  without  objection,  and  no  motion  was  made  ti>  strike  it  out 
until  several  days  after  the  evidence  had  all  been  submitted,  though 
made  before  the  finding  .was  announced. 

Held,  that  a  new  trial  should  not  be  granted  on  the  ground  that  the  witness 
had  not  been  sworn.  Stroup  v.  State^  ex  i-eL,  495 

EXCESSIVE  DAMAGES. 
See  Execution,  6;  Suprbmx  Court,  4. 

EXECUTION. 
See  CoNSTABLS,  2;   Conversion,  8;   Covsnant,  1;   Descbntb;   Husband 
AND  WiPB,  4;  Injunction,  3;  New  Trial,  8;  Procxxdings  Supple- 
mentary;    Bights   of    Property,    4;     SATisrAcriON;     Sheriff; 
Sheriff's  Sale. 

1.  Repair  by  Mechanic,  of  Chattel  sulject  to  Levy. — Priority  of  Lien. — 

Replevin. — Notice. — If  a  chattel,  which  is  subject  to  the  lien  of  an  execu- 
tion on  a  judgment  against  the  owner,  be  left  by  the  executi<>n  debtor 
with  a  mechanic  for  repairs,  the  latter  takes  the  same  subject  to  such 
lien,  and  to  the  right  of  the  officer  to  levjr  thereon,  though  he  make  the 
repairs  without  knowledge  of  the  execution. 

McCrisaJcefi  v.  Osweiier,  181 

2.  Mortgaged   Chattels. — Sale   of    on    Execution. — Replevin. — Possession. — 

Priority.— Under  section  486, 2  B.  S.  1876,  p.  207,  mortgaged  chattels  may 
be  levied  upon  and  sold,  subject  to  the  mortgage,  to  satisfy  an  execution 
against  the  mortgagor  ;  and,  under  section  469,  2  B.  S.  1876,  p.  218,  the 
officer  holding  such  execution  is  entitled  to  possession  of  the  mortgaged 
chattels,  even  as  against  the  mortgagee,  for  the  purpose  of  making  such 
sale.  Sparks  v.  Compton,  893 

8.  Replevin.  -Statute  of  Frauds  ^Sale  of  Chattel,  without  Delivery,  Presumed 
Framiulent  against  Creditors.^  Hwiband  and  Wife — In  an  action  by  a 
married  woman,  against  her  hasband's  execution  creditors  and  the 
officer  holding  the  executions,  to  replevy  certain  personal  property 
levied  upon  under  such  executions,  there  was  evidence  that,  prior  to  the 
time  the  executions  came  into  the  officer'?  hands,  the  husband  bad  betm 
the  owner  and  in  possession  of  the  personal  property,  and  had  sold  it 
to  his  wife  in  good  faith  and  for  a  valuable  consideration,  but  without 
delivering  possession  thereof  to  her. 

Held,  that,  as  such  a  sale  is,  by  section  8  of  the  statute  of  frauds,  1  B.  S. 
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1876,  p.  605,  preftiimptively  fraudulent,  aa^a^iunst  the  buslMud's  crediton, 
the  Supreme  Court  will  not  disturb  a  finding  for  the  defendant*. 

Oeiattidorff  v.   Eagles,  418 

4.  Same. — Eoidenee. — Chattel  Mortgage, —  The  introduction  in  evidence, 
by  the  defendants,  in  such  case,  of  chattel  mortgages  executed  by  the 
plaintiff  and  her  husband,  on  such  property,  after  such  sale  to  her,  to 
secure  payment  of  the  husbnnd's  debts,  would  tend  to  show  such  sale 
to  have  been  bona  fide,  and  not  fraudulent.  i&. 

6.  Same, — Levy  of  Elxeeution  07i  Mortgaged  Chattel. — Equity  of  Redemp— 
Hon, — The  evidence  on  the  trial  of  such  action  estaolished,  that  such 
chattel  mortgages  were  prior  liens  to  the  executions  in  the  bands  of 
the  officer,  that  the  property  had  been  sold  by  the  plaintiff,  after  being 
replevied,  and  that  its  value  was  less  than  the  amount  of  the  debts 
secured  by  such  mortgage  s;  but  the  finding  of  the  court  was  for  the  de> 
fendants,  for  the  full  value  of  the  propertv. 

Heldt  that,  as  the  equity  of  redemption  of  such  property  was  all  that  oould 
have  been  levied  upon  and  sold,  and  as  that  was  valueless,  the  damages 
Msessed  should  have  been  only  nominal.  A. 

EXECUTOR. 
See  Principal  and  Subktt,  4  to  6. 

EXHIBIT. 
See  Copy;  Corporation,  1. 

EXPERT. 
See  Criminal  Law,  18;  Etidkncb,  2. 

EXTENSION  OP  TIME. 
See  Principal  and  Surety,  2  to  6,  8,  9. 

FEES  AND  SALARIES. 
See  Form  BR  Adjudication,  2. 

1.  Act  of  1879  Construed. — Cofmtv  Atiditor.^VndeT  section  22  of  the  fee 
and  salary  act  of  March  81st~  1879,  Acts  1879,  p.  187,  the  auditor  of 
each  county  in  this  State  is  entitled  to  receive  annually,  regardless  of 
the  population  of  his  county, ''  twelve  hundred  dollars  *  for  his  ser- 
vices," and  "  one  hundred  dollars  •  for  making  «  reports  •  to  the 
Auditor  of  State.^'  Edger  v.  Board  of  Gomm'ra,  381 

2.  Same  —  Compensation  Graded  on  Population. — Under  that  part  of 
such  section  regulating  his  compensation  when  the  population  of  his 
county  exceeds  fifte«^>n  thousand,  he  is  entitled  to  receive  the  additional 
sum  uf  one  hundred  and  twentv-five  dollars  for  each  one  thousand  in- 
habitants  in  oxc  ss  of  fifteen  thousand  up  to  twenty  thousand,  and  to 
one  hundred  dollars,  only,  for  each  one  thousand  in  excess  of  twenty 
thousand.  M. 

3.  Same — Intent  of  Legislature  as  shown  by  Journals. — The  reapective 
journals  of  the  Senate  and  House  of  Representatives,  containing  their 
proceedings  in  reference  to  a  bill  enacted  into  a  statute,  may  be  looked 
to  by  the  c<>urts  to  ascertain  the  intention  of  the  Legislature  in  en- 
acting such  a  statute,  if  it  be  ambiguous.  i&. 

FOREIGN  INSURANCE  COMPANIES. 
See  IvsuRAKCK  Companies. 

FORFEITURE  OF  APPROPRIATIOK. 
See  Railroad,  6  to  9. 

FORMER    ACQUITTAL. 
See  Criminal    Law,  1. 

FORMER  ADJUDICATION. 
See  County   Orders,  4. 

1.  Breach  of  Warranty. — Promissory  Note. — Where,  in  an  action  on  one 
of  several  promissory  notes  executed  for  the  purchase-money  of  a  chat- 
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tel,  a  breach  of  warrunty  is  set  up  as  a  defence,  the  same  breach  is  not 
a  defence  to  a  subdequeni  action  on  another  of  such  notes;  and,  if  it  be 
again  so  pleaded,  such  former  adjudication  may  be  replied. 

Foster  v.  Konkrigkt,  128 

2.  County  Superintendent. — Aflowance — Former  Recovery. — A  county  su- 
perinlendeut,  acting  under  a  belief  in  the  validity  of  the  act  of  March 
9th,  1875,  uttempting  to  reduce  the  ti^?*  diem  of  county  superintendents, 
filed  his  claim  oefore  the  proper  board  of  county  commissioners,  for 
services,  at  the  reduced  rate,  and  obtained  its  allowance.  He  afterward, 
on  discovering  the  invalidity  of  said  act  of  1875,  filed  a  claim  for  the 
same  services,  at  the  lawful  rate,  giving  credit  for  the  former  allowance, 
but  his  <:laim  was  refused  by  the  board,  and,  on  appeal  to  the  circuit 
court,  the  board,  to  establish  a  former  recovery,  proved  their  former 
allowance. 

HeUL  that  the  first  allowance  was  a  former  recovery,  constituting  a  bar  to 
the  second  claim.  Board  of  Comrn'ra  v.  Binford,  208 

FRAUD. 

See  £xECUTioN,  3  to  5;   Husband  and  Wifb,  8;    Promissobt  Notb,  1; 

Krscibrion;  Vendor's  Lien,  2. 

1.  Antwer. — In  an  action  on  an  executory  contract,  to  recover  the  contract 
price,  an  aRswer  alleging  facts  amounting,  in  substance,  to  a  fraudulent 
trick  or  contrivance  whereby  the  defendant's  signature  was  obtained, 
and  also  alleging  a  repudiation  of  the  contract  by  the  defendant  before 
the  plaintiff  had  been  put  to  any  expense,  is  sufficient  on  demurrer. 

Hummel  v.  Tyner^  85 

2.  Presumption,"  Question  for  Jury,-  Fraud  is  never  presumed,  but  must 
be  proved;  and  in  a  suit  by  creditors  to  set  aside  judgments  rendered 
upon  notes  executed  by  an  insolvent  debtor  to  the  judgment  creditor,  to 
secure  accommodation  endorsers,  it  is  a  question  of  fact  for  the  jury  to 
determine  whether  or  not  the  acts  complamedof  were  done  with  a  fraud- 

^ulent  intent.  Luce  v.  Shoff^  152 

3.  Vendor  and  Purefiaaer  -  False  Repreaeniaiions  as  to  Value  of  Real 
Estate, — Recoupment. — Set-Off — Fraud. — Conclusion  of  Law. — The  ven- 
dee of  real  istute  has  no  ric^ht  to  rely  upon  the  representations 
of  the  vendor  merely  as  to  its  value;  ana,  if  he  does  so,  it  is 
his  own  fault,  and  he  can  not  ask  to  be  relieved  from  the  consequences, 
or  to  afford  him  any  redress  ;  nor  can  such  representations  be  made  the 
basis  of  a  claim  for  damages  in  the  vendee's  favor,  and  against  the  vendor, 
either  in  an  original  action  or  by  way  of  recoupment  or  set-off;  nor  will 
such  answer  be  aided  by  a  concluding  averment  that  there  was  no  consid- 
eration for  the  notes  sued  on,  as  that  is  merelv  a  conclusion  of  law  based 
on  the  fact  so  alkged.  Kennedy  v.  Richardson^  524 

FRAUDULENT  CONVEYANCE. 
See  Sheriff's  Sale,  8. 

Husband  and  Wife  — Where  property  is  purchased  with  the  separate  means 
of  a  wife,  nnd  the  title  thereto  taken  in  the  name  of  her  husband  with- 
out her  knowledge  or  consent,  a  subsequent  conveyance,  by  the  hus- 
band, to  his  wife,  of  said  property,  is  not  fraudulent,  as  between  his 
wife  and  her  husband's  creditors.  Leonard  v.  Bamett,  867 

GARNISHMENT. 
See   Indians. 

GRACE. 
See  Promibsort  Note,  7. 

GUARANTY. 

1.  Ahftolute — Notice  of  Acceptance  and  Default. — Demand — A  complaint 
declared  upon  an  instrument  executed  by  the  defendant  to  the  plain- 
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tiff,  and  reading  t  "I  hereby  guarantee  thd  payment  of  six  hundred 
dollars  to"  the  plaintiff,  "for  coods  bought  by"  B.on  certain  specified 
terms,  alleging  a  bale  by  the  phiintiff  to  B.,  on  the  strength  of  such  in- 
strument, and  also  alleging  a  failure  by  action,  judgment  and  execu- 
tion, to  collect  of  B ,  who  was  wholly  insolvent. 
Held,  on  demurrer,  that  such  guaranty  was  absolute,  and  that  the  defendant  was 
not  entitled  to  either  notice  of  its  acceptance  by  the  plaintiff,  to  notice 
of  the  default  of  B.,  nor  to  a  demand  for  payment. 

Kline  y.  BaymoneL  271 

2.  Same  — Alteration. — Agreement  of  Debtor  to  Procure  Oo-Ghiarttntors. — 
Notice  of. — Atiswer. — A  verified  answer  in  such  action  alleged,  that 
the  defendant  bad  executed  an  instrument  reading  "  We  hereby  guar- 
antee," etc ,  upon  the  promise  of  B.  to  obtain  additional  guarantors, 
which  he  bad  not  done  ;  and  that  he  had  altered  the  same,  before  de- 
livery, so  that  it  read  "  /  hereby  guarantee,''  etc. 

Heldy  on  demurrer,  thut  notice  of  such  agreement  to  procure  co-guarantors 
was  necessary,  to  bind  the  plaintiff,  and  that  the  alteration  charged  ia 
immaterial.  lb. 

GUARDIAN  AND  WARD. 

1.  Will. — Sale  by  QuardiaUf  of  WarcCa  Landj  after  Majority, — Adverse 
Possession  — Estoppel. — A  testator,  by  his  last  will,  devised  certain  lands 
to  his  granddaughter,  '*to  be  held  in  trust  for  her  b-nefit  by  J.  L  3., 
until ''  she  should  "  arrive  at  the  age  of  thirty  years,  or  "  should  be  mar- 
ried. Such  trustee,  having  duly  qualified  as  her  guardian  also,  and  as 
such  having  possession  and  control  of  the  land  devised,  petitioned  for 
and  obtainea  an  order  of  the  proper  court  for  the  sale  thereof  as  guar- 
dian, and,  although  she  had  already  arrived  at  the  age  of  twenty-one 
years,  he  duly  sold  the  lands,  received  the  purchase-money  therefor, 
reported  the  sale  to  the  court,  obtained  its  approval  of  the  sale,  secured 
an  order  of  court  to  convey  the  land,  conveyed  the  same  accordingly  by 
a  deed  approved  by  the  court,  made  report  of  his  doings  as  such  guar- 
dian, accounted  to  the  ward  for  the  whole  of  her  estate,  including  such 
purchase-money,  and,  having  settled  with  her  and  taken  her  receipt,  was 
finally  discharged  by  the  cour^.  She  having  brought  an  action  aguinst 
a  grantee  of  the  purchaser  at  such  guardian's  sale,  to  recover  such  land, 
there  was  a  special  finding  of  the  foregoing  facts',  and  also  that  the  de- 
fendant had  been  in  peaceable  adverse  possession  for  seven  yeais,  and 
also  that  a  motion  by  her  to  tet  aside  the  guardian's  final  report  had 
been  denied. 

Held,  that  the  defendant  should  recover.  Webster  v.  Bebinger^  9 

2.  Action  vn  Lost  Bond. — Evidence  under  General  Denial^  Denying  Eixeeu" 
tion  of, — In  an  action  on  a  guardian  s  b'*nd,  alleged  to  have  been  lost  or 
mislaid,  wherein  the  answer  was  a  general  denial,  evidence  by  the  de- 
fendants, denying  that  they  had  ever  executed  the  alleged  bond,  was 
material  as  tending  to  dispute  the  existence  thereof. 

MUlikan  v.  Stat^  ex  reL,  810 

8.  Complaint  on  Guardian^ s  Bond  —  Vananee. — Copy — In  an  action  on  a 
guardian *s  bond,  the  complaint  alleged  that  the  guardian  had  been  ap- 
pointed by  the  common  pleas  court,  while  the  copy  of  the  bond,  filed 
with  the  complaint,  recited  that  such  guardian  had  been  appointed  by 
the  circuit  court. 

Held,  on  demurrer,  that  the  variance  is  immaterial,  as,  under  section  790. 
2  R.  S.  1876,  p.  311,  the  informality  is  cured.  Stroiip  v.  State,  exrel.,A% 

4.  Same. — Guardianship  Terminates  on  Word^s  Majority. — Action, —  When 
a  ward  arrives  at  the  age  of  twenty-one  years,  th«^  guardian's  trust  ex- 
pires by  limitation  of  law,  and  it  is  his  duty  to  **  fully  account  for  and 
pay  over  to'*  his  ward  "all  of  the  estate  of  the  ward  remaining  in  ms 
hands."  And.  on  his  failure  so  to  do,  the  ward  may  sue  him  on  his  bond, 
without  procuring  his  removal.  Jb 


INDEX.  619 

6.  Same. — Immaterial  Ave^^menL — Evidence, — An  avermeDty  in  a  com- 
plaint on  a  guardian's  bond,  that  *' the  bond  has  not  been  exhausted/' 
is  immaterial,  and,  therefore,  evidence  in  support  of  such  allegation  is 
unnecessary.  lb. 

6.  Same, — Damages. — Under  section  18  of  the  act  concerning  guardians 
and  wards,  2  R.  8.  1876,  p.  592,  and  section  1C8  of  the  act  regulating 
the  settlement  of  decedents'  estates,  2  R.  S.  1876,  p.  551,  ten  per  centum 
penalty  on  the  whole  amount  assessed  against  the  defendants  may  be 
added  thereto,  in  a  suit  on  a  defaulting  guardian's  bond.  76. 

HABEAS  CORPUS. 
See  Bastakdt,  1. 

HARMLESS  RULING. 
See  CovKKAKT,  4;  Criminal  Law,  4, 8,14,28;  iNaTRUcriON;  New  Trial, 
1;  Partnership,  1;  Practios,2;  Real  Estate,  Action  to  Recover; 
Supreme  Court,  6»  14,  26. 

HEIR. 
See  Assessment  of  Damages,  2. 

HUSBAND  AND  WIPE. 
See    Criminal  Law,  18;   Execution,  3  to  5;   Praupulent   Contet- 

ancb;  Mortgage,  5;  New  Trial,  8. 

1.  Duress, — Mortgage    by    Wife,  Executed    under    Husband'a     Threat    of 

Abandonment, — A  mortgage  executed  by  a  wife,  on  her  separate  prop- 
erty, to  secure  the  separate  debt  of  her  husband,  under  threat  by  him 
to  abandon  her  if  she  do  not,  may  be  avoided  by  her  on  the  ground  of 
duress,  if  the  mortgagee  be  aware  of  such  threat  at  the  time  of  the  exe- 
cution of  the  mortgage.  Line  v.  Blizzard,  28 

2.  Conveyanee  of  Land  — Action  by  Wife  for  Purchase- Motiey. — In  an  action 
•by  a  widow,  against  her  deceased  husband's  estate,  the  complaint  alleged 
the  conveyance  by  her  to  him,  before  marriage,  of  her  real  estate,  in 
consideration  of  his  promise  to  invest  the  proceeds  of  the  same,  after 
marriage,  in  real  estate  for  her.  It  also  alleged  a  sale  and  conveyance 
of  the  same,  and  conversion  of  the  proceeds,  by  the  decedent,  during 
the  marriage. 

Held,  on  demurrer,  that  the  husband  took,  not  a  trust,  but  an  absolute  title 
in  the  lands,  but  that  his  estate  is  liable  on  his  said  agreement,  for  the 
value  of  the  land.  Hon  v.  Hon,  185 

8.  Same. — Accord. — Insintction. —  Contract. —  Fraud. — There  being  an  an- 
swer of  accord  and  satisfaction  between  the  plaintiff  and  decedent,  it  was 
proper  for  the  court  to  instruct  tho  jury  that  a  contract  between  a  hus- 
band and  wife,  concerning  her  separate  property,  must  be  free  from 
fraud  on  the  part  of  the  husband,  and  be  beneficial  to  her.  P>, 

4.  Wife's  Right  to  Prqfiis  of  her  Real  FJaiate  — Execution, — Under  section 
5,  1  R.  S.  1876.  p.  560,  crops  grown  upon  the  land  of  a  married  woman 
are  her  separate  property,  and  are  not  subject  to  execution  to  pay  the 
debts  of  tne  husband.  Stout  v.  Perry,  501 

6.  Same, — Tenant  of  Wife, — Agreement — Where  there  is  no  express  agree- 
ment, no  implied  agreement  between  husband  and  wife  will  arise,  that 
the  husband  is  the  tenant  of  the  wife  where  they  live,  as  a  common 
family,  on  the  land  of  the  wife  ;  and  the  crops  raised  thereon  by  him 
belong  to  her.  lb, 

INDEMNITY. 
See  Attorney's  Pees;    Partnership,  4. 

INDIANS. 

Assignment  by  Miami,  of  his  Annuity,  to  Creditor, —  U,  S,  Statutes — Special 
Finding. — Presumption — Garnishment — In  an  attachment  suit  against  a 
non-resident,  wherein   garnishment   was  resorted  to,  the  court  found 
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Specially,  that  the  defendant  was  a  Miam'i  Indian  entitled  to  an  annuity 
from  the  United  States;  that  the  defendant  had  verbally  directed  the 
Indian  agent  to  pay  the  annuity  to  the  garnishee,  in  part  satisfaction  of 
a  debt  due  from  the  defendant  to  the  garnishee  ;  that  payment  had  ac- 
cordingly been  made ;  and  that,  subsequent  to  the  giving  of  such  order, 
but  prior  to  such  payment,  the  writ  of  garnishment  bad  been  issued. 
Heldy  as  a  conclusion  of  law,  that,  as  the  special  finding  does  not  show  the 
nature  of  the  consideration  of  the  debt  of  the  defendant  to  the  gar- 
nishee, it  will  not  be  presumed  that  such  debt  was  for  any  of  the 
things  mentioned  in  sections  2103  to  2106  of  the  Revised  Statutes  of  the 
United  States  of  187^1875 ;  and,  therefore,  such  order  was  valid. 

Qodfroy  v.  ScgU,  259 
INDICTMENT. 
See  Criminal  Law,  1,  5,  d,  9. 

INFANCY. 
See  pARTirBRSHiP,  1. 

INFORMATION. 
See  CoaPOBATioN,  4. 

INJUNCTION. 
See  County  Commusbionebs,  8;  New  Trial,  3;  Railroad,  1  to  9. 

1.  Tibial  by  Jury. — A  party  to  an  action  to  enjoin  a  sheriff's  sale  of 
land  on  execution  is  entitled  to  a  jury  trial.    Edwards  v.  Applegaie,  «325 

2.  Same — Answer  in  Bar  or  Abatement. — DUMolutiofi  of  T^nporary  In- 
junction.— Dismissal  of  AcUon. — The  filing  of  verified  answers  in  abate- 
ment or  in  bar  does  not  entitle  the  defendant  to  either  a  dissolution  of 
a   temporary  injunction  or  a  dismissal  of  the  action.  lb, 

8.  Same. — Grantee  of  Pari  of  Land  Subject  to  Judgment  Lien  may  En- 
join Shei-igTs  Sale  unfit  Sale  of  that  Unsold. — A  purchaser  of  a  part 
of  land  subject  to  the  lien  of  a  £implc  personal  judgment  against  his 
grantor,  for  unpaid  purchase-money,  may  enjoin  a  sheriff's  sale  of  that 
purchased  by  him  until  that  still  teld  by  the  debtor  is  sold,  if  the  lat* 
ter  be  sufficient  to  satisfy  the  execution.  lb, 

INSOLVENCY. 
See  MoRTOAOE,  1. 

INSTRUCTION  TO  JURY. 
See  CrriBB  and  Towns,  6;  Contract,  1 .2;  Conversion,  3, 4;  Crim.  Con., 
2;  Criminal  Law,  13  to  16,  20  to  24;  Evidence,  8,  7;  Husband  and 
Wife.  3;   Negligence;  Sheriff's  Sale,  2;    Supreme  Court,  16, 17. 

1.  Harmless  Error. — A  party  can  not  complain  of  an  instruction  which, 
though  not  strictly  applicable  to  the  evidence,  yet,  taken  as  a  whole, 
does  him  no  injustice.  Hummel  v.  Tyner,  84 

INSURANCE  COMPANIES. 

Foreign  Companies — Contra' is  of. — Authority  to  do  Business  tn  this  State 
— Auditor  of  State — Where  a  foreign  insurance  company,  prior  to 
making  contracts  of  insurance  in  this  State,  has  substantially  complied 
with  the  provisions  of  the  act  of  December  21st,  1865,  1  R.  S.  1876,  p. 
694,  ^^  regulating  foreign  insurance  companies  doing  business  in  this 
State/' etc ,  the  failure  or  omission  of  the  Auditor  of  State  to  furnish 
the  agent  of  such  company  with  a  certified  copy  of  its  act  of  incorpora- 
tion, filed  by  it  in  his  office,  as  required  by  such  act,  will  not  avoid 
such  contracts,  nor  prevent  a  recovery  by  such  company  upon  promis- 
sory notes  taken  in  consideration  therefor.         Am,.  Ins,  Co,  v.  Butlevt  1 

INTEREST. 

W?ien  Compound  Interest  is  Usurious. — Recoupment. — Promissory  Note. — 
"Where,  in  computing  the  interest  on  a  matured  promissory  note,  the 
interest  is  so  compounded  as  that  the  aggregate  amount  thereof  ex- 


1 


INDEX.  621 

ceeds  the  amount  of  simple  interest  on  guch  note,  calculated  at  the 
highest  rate  then  legal,  the  excess  is  usurious,  and  may  be  recouped  in 
an  action  on  a  promissory  note  given  for  the  amount  of  the  note  upon 
which  interest  has  been  so  compounded.         Kimbrough  y.  Lukina,  878 

INTERROGATORIES  TO  JURY." 
See  Mkchanicb'  Liemb,  8;  Practice,  6,  9. 

INTERROGATORIES  TO  PARTY. 
See  Supreme  Court,  18,  14,  28. 

INTOXICATION. 
See  Criminal  Law,  16. 

IRREGULARITY. 
See  Arbitrations;  Process  ;  Supreme  CorRT,  24. 

JUDGMENT. 
See  Bastardy,  1 ;  County  Commissioners,  2,  8,  6;  Mortgage,  6;  Rail- 
road, 5;  Venue,  Change  op,  8. 

PUadinj. —  Imidverienee  or  Excusable  Neglect. — Complaint  for  Relief 
against  Judg7nent  and  Sheriff's  Sale. — In  an  action  by  A ,  aeainpt  B. 
and  C,  to  foreclose  a  mortgage  on  real  estate,  iudement  by  deiault  was 
taken  against  B.,  and  the  real  estate  was  sold  by  the  sheriff,  on  the  de- 
cree of  foreclosure.  'Within  two  years  after  judgment,  an  action  was 
brought  by  B.,  against  A.,  for  relief  against  such  default,  judgment  and 
sale.  The  complaint  alleged  that  B.  was  once  owner  or  the  land,  and 
had  sold  the  same  to  C,  her  son,  for  a  certain  sum,  taking  simply  his 
promissory  note  for  the  purchase-money,  and  that  the  same  was  due 
and  still  unpaid;  that  Eubsequently  the  son,  without  her  knowledge  or 
consent,  and  without  any  consideration,  had  made  another  note  payable 
to  her,  and  also  a  mortgage  on  such  land  to  secure  payment  of  the  note, 
and  without  delivering  the  same  to  her,  and  without  her  knowledge  or 
consent,  he  had  foigcd  her  endo'^sement  upon  such  note  and  mortgage, 
and  had  sold  and  transferred  the  same  to  A.,  who  had  afterward  fore- 
closed the  sani^,  as  above  stated;  that,  at  the  time  of  such  suit,  she  was 
living  in  another  county,  had  no  knowledge  of  the  existence  of  such 
note  and  mortgage,  could  neither  read  nor  write,  was  aged,  and  did  not 
understand  the  summons  read  to  her,  supposing  the  same  to  be  a  suit  in 
the  county  where  she  lived  ;  and  that  C.,  on  being  spoken  to  by  her, 
had  assured  her  that  he  would  attend  to  the  matter,  and  that  she  had  no 
interest  therein. 

Heldf  on  demurrer,  that,  under  section  99  of  the  practice  act,  the  complaint 
entitled  her  to  relief.  Adams  v.  Citizens  State  Bank,  89 

JURISDICTION. 
See   Bastardy,  1;    County    Commissioners,    2;    Criminal    Law,  19; 

Promissory  Note,  8;  Receiver,  8. 

JURY. 
See  Criminal  Law,  8, 12,  26,  27;  Injunction,  1;  Misconduct  of  Juror; 

Trial  by  Jury. 

Juror. —  Voter.— Challenge. —  Waiver. — The  fact  that  a  juror  is  not  a  voter 
of  the  county  must  be  made  to  appear  before  he  is  sworn  to  sit  as  a 
Juror,  or  the  objection  will  be  waived.  Patterson  v.  StatSy  841 

JUSTICE  OP  THE  PEACE. 
See  Bastardy,  1 ;  Constable  ;  Promissory  Note,  8. 

LANDLORD   AND   TENANT. 
See  Husband  and  Wife,  4,  5 ;  Leass. 

LARCENY. 
See  Criminal  Law,  9,  18. 

LEASE. 
See  Evidence,  4  to  8. 
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Conveyance  of  Fee-Simple  to  Suh^Lessee  Terminates  Lease, — Action  for  Rent — 
A  lessee  of  certain  real  estate  sublet  the  same  to  one  who  subsequently, 
but  before  the  expiration,  of  the  lease,  became  the  owner  of  the  leased 
premises  in  fee-simple,  by  warranty  deed  from  the  lessor^  and  then  sued 
the  lessee  for  rent. 
Held,  that  the  lease  was  terminated  by  the  conveyance,  and  that  the  action 
can  not  be  maintained.  Liebsehutz  ▼.  Moore,  142 

LEVT. 
See  GoTSNANT,  1;  Exsctttion,  1,  6;  Sheriff. 

LIEN. 
See  Contract,  8;  Conyxbsion,  8;  Execution;  Taxxb,  2;  YxKroB's  Lisn. 

LIFE-ESTATE. 
See  Descents. 

LIFE  INSURANCE. 

1.  Complaint  on  Policy  by  Beneficiary^  a^imt  Company  and  Assignee  of 
Policy — Estoppel — In  an  action  by  a  widow,  on  a  life  insurance  policy 
issued  on  the  life  of  her  husband  'for  her  benefit,  against  the  company 
which  had  issued  the  policy,  certain  persons  were  made  co-defendknts, 
and  the  complaint  alleged  that  they  had  possession  of,  and  claimed  some 
interest  in,  said  policy.  The  prayer  of  the  complaint,  as  against  them, 
was,  that  they  be  compelled  to  produce  the  policy  and  assert  their  claim, 
or  be  forever  estopped. 

Held,  on  demurrer  by  the  individual  defendants,  that  the  complaint  was 
sufficient.  Godfrey  v.  Wilson,  60 

2.  Same. — Assignment  of  Policy  by  Married  Woman. — Plea  of  Coverture. — 

Such  individual  defendants  having  answered  by  way  of  cross  complaint, 
setting  up  a  written  assignment  of  the  policy,  by  the  plaintiff  and  her 
husband,  to  them,  to  secure  them  for  mon«y  loaned  to  her  by  them,  and 
promising  repayment,  her  plea  of  coverture  at  the  time  of  the  execution 
of  such  assignment  was  a  sufficient  answer  to  the  cross  complaint.        15. 

LIQUOR  LAW. 
See  Common  Schools. 

LOST  INSTRUMENT. 
See  OuARDiAN  AND  Ward,  2. 

MANDATE. 
See  County  Orders,  4. 

MANSLAUGHTER. 
See  Criminal  Law,  14  to  16, 

MARRIED  WOMAN. 
Bee   HrsBAND    and  Wife  ;    Life    Insurance;    Mobixiaqe,  5 ;    New 

Trial,  8. 

Interest  of  in  Ifusband's  Lands  sold  at  Sheriffs  Sale.—TiUe  relates  back  to 
Sale. — Conveyance, — Partition. — Where  mortgaged  premises,  sold  under 
a  decree  of  foreclosure,  remain  unredeemed,  and  a  sheriff's  deed  there- 
for is  duly  executed  at  the  expiration  of  the  year  for  redemption,  the 
title  of  the  purchaser  relates  back  to  the  date  of  the  sheriff's  sale;  and, 
if  the  mortgagor's  wife  was  not  a  party  to  either  the  mortgage  or  fore- 
closure, her  title  to  the  one-third,  under  the  act  of  March  11th,  1875, 1 
R.  S.  1876,  p.  554,  relates  back  to  the  same  date;  and  a  conveyance 
thereof,  by  tier  and  her  husband,  to  a  third  person,  executed  subsequent 
to  such  sheriff's  sale,  but  prior  to  the  expiration  of  the  year  for  redemp- 
tion, vests  title  in  her  grantee,  and  entitles  him  to  partition  upon  the 
expiration  of  such  year.  HoUenback  v.  Blackmore^  234 

MEASURE  OF  DAMAGES. 
See  Grim.  Con.,  2;  Execution,  5;  Parent  and  Child,  5;  Rescission,  2. 
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MECHANICS'  LIENS. 

Sue   EXKCUTION,   1. 

1.  Complaint — Parties  Defendants  to  answer  as  to  their  Interest. —Subse- 
quent Purchaser — Demurrer — In  un  action  to  enforce  a  mechanics  lien 
on  real  estate,  wherein  a  subsequent  purchaser  thereof  at  sheriff's  sale  is 
made  a  defendant  to  answer  as  to  his  interest,  the  complaint  need  not 
show  a  cause  of  action  Agiiinst  him,  as  it  is  his  duty,  if  he  would  protect 
his  title,  to  set  it  up  affirmatively;  nor  can  he  demur  to  the  complaint 
on  the  ground  that  it  slated  no  cause  of  action  against  the  alleged  owner 
of  the  real  estate.  Woollen  v.   \Vishm.ier,  108 

2.  Sam^. — The  complaint,  in  such  an  action,  may  be  sufficient  to  authorize 
a  recovery  for  labor  and  material  furnished,  though  not  to  enforce  the 
lien.  lb, 

8.  Same, — Answers  to  Interrogatories, — Motion  for  Judgment  on, — In  an  ac- 
tion against  the  holder  of  the  legal  title,  and  also  against  a  subsequent 
purchaser  at  a  sheriff's  sale,  to  enforce  a  mechanic's  lien  for  labor  done 
and  material  furnished  in  building  a  hog-pen,  the  jury,  with  their  gen- 
eral verdict  for  the  plaintiff,  found  specially  that  the  Duilding  had  been 
occupied,  and  a  bill  for  the  labor  and  material  presented,  more  than 
sixty  days  prior  to  the  filins;  of  the  lien  for  record;  and  that,  within  the 
sixty  days,  a  chute  had  been  added  to  the  pen.  the  defendant  owner 
doing- the  work,  and  he  and  the  plaintiff  jointly  furnishing  the  material. 

Held,  on  motion  for  judgment  non  ohstiinte,  that  the  special  findings  are  not 
irreconcilably  inconsistent  with  the  general  verdict.  lb. 

MISCONDUCT   OF  JUROR. 
See  S  UPAS  MB  Court,  18. 

MISTAKE. 

1.  Conveyar^e  of  Land  Pursunut  to  Agreement  for  Partition. — Quiielaim,. 
— Action  to  Recover  Rral  Estate— Defence. — See  opinion  for  answer 
alleging  mistake  in  successive  conveyances  of  real  estate,  in  an  action 
by  tne  grantor  making  the  first  alleged  mistake,  to  recover  the  land 
from  a  remote  sjrantee.  Toops  v.  Snyder ^  554 

2.  Same. — Evidence. — Correction  of  Mistake,  by  Court  of  Equity. — In  an  ac- 
tion to  reform  a  deed,  on  the  ground  of  mistake,  a  court  of  equity 
will  not  interfere  to  afford  reliet,  where  the  parties  to  such  deed  did 
not  mistake  its  contents,  but  only  the  effect  thereof ;  and  where  the 
misdescription  of  the  lands  intended  to  be  conveyed  was  the  result,  not 
of  the  mistake  of  the  parties,  but  of  their  carelessness  in  not  procuring 
correct  descriptions  of  the  land  before  they  executed  the  aeed ;  the 
policy  of  courts  of  equity  being  to  administer  relief  to  the  vigilant, 
and  to  put  all  parties  upon  the  exercise  of  a  reasonable  degree  of 
diligence.  lb. 

MITIGATION  OF  DAMAGES. 
See  Crim.  Con.,.  1. 

MORTGAGE. 

See  OHAflTTSL   MoRTaAQK;    HUftBAND    AND   WlFK,    1;    NATIONAL     BANKS; 

Principal  and  Surety,  6;  Vkndor's  Lien,  1. 

1.  Endorsement  to  Different  Persons,  of  Promissory  Notes  Secured  by 
Second  Mortgage. — Payment  of  First  Mortgage. — Application  of. — 
Set'Off.  —  Notice.  —  Insolvency  —  Breach  of  Covenant. —  Conveyance  — 
A  tract  of  land,  encumbered  by  a  mortgage  executed  by  A.,  the  holder 
of  the  legal  title,  to  secure  the  payment  of  a  promissory  note  also  exe- 
cuted by  him,  was  by  him  sold  and  conveyed  by  warranty  deed  to  B., 
who,  to  secure  payment  of  the  purchssc-money,  executed  to  A.  two 
promissory  notes,  the  first  of  which  was  for  the  same  amount,  and  to 
mature  at  the  same  date,  as  the  note  secured  by  the  pre-existing  mort- 
gage, while  the  second  was  for  a  larger  amount,  and  to  mature  later. 
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B.  also,  to  secure  payment  of  such  notes,  executed  to  A.  a  mortgage 
on  such  land,  containing  a  stipulation  that.  '*  on  failure  to  pay  &  ly 
one  of  said  notes  at  maturity,  then  all''  were  to  become  '*die 
and  collectible/'  and  the  mortgage  might  *'  be  foreclosed  accordingly." 

A.  endorsed  the  first  of  such  notes  to  C,  and,  subsequently,  the  sec- 
ond to    D.,  each    before  maturity   and  for  a  valuable  cousideration. 

C,  on  the  maturity  of  the  first  note,  and  before  the  maturity  of  the 
second,  brought  suit  on  the  first  note,  and  to  foreclose  such  second 
mortgage  against  B.,  the  mortgagor,  and  D.,  the  holder  of  the  second 
note.    In  his  complaint  he  alleged  the  foregoing  facts,  and  also  that 

B.  had  paid  off  the  pre-existing  mortgage  with  notice  of  the  assign- 
ment of  such  notes  to  C.  and  D.,  and  also  alleging  that  A.  had  long 
been  wholly  insolvent.  Both  of  such  notes  having  then  matured,  B. 
answered,  setting  out  substantially  the  same  facts  alleged  in  the 
complaint,  but  also  alleging  that  he  had  paid  off  the  note  assigned  to 
D.,  and  seeking  to  set  off  the  amount  of  the  pre-existing  debt  against 
the  note  sued  on  by  0. 

Held,  on  demurrer,  that  the  answer  is  insufficient. 

Heldy  also,  that,  on  the  assignment  of  such  notes  to  0  and  D.«  each  became 

a  mortgage  having  priority  in  the  order  of  their  maturity,  and  bcth 

subject  to  the  first  mortgage. 
Held^  also,  that,  under  the  facts  alleged,  the  amount  of  the  pre  existing 

mortgage  should  have  been  set  off  against  the  note  held  by  D.,  but 

could  not  be  set  off  against  that  sued  on  by  C.  Doss  v.  Diimars,  45 

2.  Same — Order  of  Assignment  of  Notes — Consideration. — An  answer  by 

B.  in  such  case,  that  the  second  note  had  been  assigned  to  D.,  and  that  C. 
subsequently  obtained  the  assignment  of  the  first  note,  without  con- 
sideration and  with  notice  of  the  assignment  to  D.,  was  insufficient.  75. 

3.  Query, — Would  these  facts  be  a  good  defence,  if  pleaded  by  D.?  Jb. 

4.  Same. — Taxes. — Breach  of  Warranty. — Answer. — Payment. — An  answer 
by  B.  in  such  action,  alleging  the  existence  of  a  lien  <in  such  land  for 
taxes  due  from  A.,  hut  not  alleging  that  A.  had  had  no  personal 
property  out  of  which  they  could  have  been  collected,  and  not  alleging 
thatB.  had  paid'such  taxes,  was  insufficient.  lb. 

6.  Sate  of  Mortgaged  Premises^  on  Execution  Against  Husband, — Partition 
of  One- Third  to  Mortgagor's  Wife. — Foreclosure  by  a  subseouent 
Ptirchnser  of  both  the  Mortgage  and  the  other  TSoo-Thirds. — A  husoand 
and  wife  executed  a  mortgage  on  lands  belonging  to  him,  to  secure  the 
payment  of  a  promissory  note  executed  by  the  husband  to  evidence 
his  own  debt.  The  mortgaged  premises  were  afterward  sold  on 
execution  on  a  personal  judgment  against  the  husband  alone,  to 
one  who  subsequently  instituted  an  action  for  partition  of  the  aarae, 
wherein,  under  the  act  of  March  11th,  1876,  1  R.  8.  1876.  p.  554, 
one-third  was  set  off  to  the  wife  and  the  other  two  thirds  to  the  purchaser. 
Such  note  and  mortgage  having  been  endorsed  to  one  who  subsequently 
received  a  conveyance  of  the  said  two-thirds  of  the  mortgaged  premises, 
he  then  instituted  an  action  on  the  note  against  the  husband,  and  to  fore- 
close the  mortgage  against  the  one-third  set  off  to  the  v  ife.  The  third 
and  the  two-thirds  were  each  of  a  value  more  than  sufficient  to  satisfy  the 
mortgage  debt. 

Held,  that  the  two-thirds  owned  by  the  plaintiff,  and  not  tho  third  set  off  to 
the  wife,  should  be  first  subjected  to  sale  to  sati^fv  the  mortgage  debt. 

Medskej'  v   Parker,  509 

6  Parties  to  an  Action  to  Foreclose  Mortgage  — Where  a  party  purchases 
real  estate  and  assumes  to  pay  one-half  of  certain  mortgages  thereon,  he 
is  a  proper  party  to  a  fuit  to  foreclose  the  mortgage^  but  i^  not  liable  to 
a  personal  judgment  for  more  than  one-half  of  the  mortgage  debt. 

Logan  v.  Smithy  597 
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MURDER. 
See  Criminal  Law,  2, 14  to  17,  20,  26. 

NATIONAL    BANKS 

Power  o/t  to  purchase  Mortgaged  Land  at  Sheriff  a  Sale. — Under  section 
6187,  Rev.  Stat  U.  S ,  p.  999,  p.  national  bank  may  purchase,  at  sheriff's 
sale,  land  mortgaged  to  it  in  good  faith,  as  security  for  a  debt  previously 
contracted.  Heath  v.  Second  Natl  Bank^  106 

NEGLTOSNCE. 

See  GiTiBS  and  Towns,  2  to  6;  Pbomissory  Note,  1;  Sheriff,  2. 

1.  Action  Against  Hailroad   Company  for   Ir^ury, — Street  and  Railroad 

Crossing, —  City  Ordinance, — Evidence, — In  an  action  by  ibe  injured 
PAfty,  against  a  railroad  company,  to  recover  damages  for  injuries  al- 
leged to  have  been  inflicted  upon  the  plaintiff,  by  the  defendant's  train 
of  cars,  through  the  negligence  of  the  defendant's  employees  running 
the  train,  the  complaint  alleged  the  negligent  construction,  by  the  de- 
fendant, of  a  number  of  parallel  railroad  tracks  across  a  public  street  at 
a  point  where  the  plaintiff  was  attempting  to  cross  when  injured;  also 
the  negligent  condition  of  the  sidewalk  crossing  such  tracks;  also  the 
failure  of  the  defendant  to  keep  a  watchman  at  such  crossing,  as  re- 
quired by  an  ordinance  of  the  common  council  of  the  city  within  which 
were  such  street  and  crossing;  also  the  failure  of  such  employees  to 
sound  the  whistle  and  ring  the  bell  of  the  engine  when  approaching  the 
crossing.  The  failure  to  sound  the  whistle  having  been  proved  by  the 
plaintiff,  the  defendant  offered  in  evidence  another  ordinance  of  such 
council,  prohibiting  the  sounding  of  whistles  and  ringing  of  bells  on 
eneines  while  piissing  through  the  city. 
Held,  that  the  exclusion  of  such  evidence  was  erroneous. 

Penna,  Co,  v.  Hensil,  669 

2,  Same. — Instruction. — Violation  of  Ordinance, — It  was  erroneous  to  in- 
struct the  jury,  in  such  case,  that,  if  there  was  a  city  ordinance  requir- 
ing the  defendant  to  keep  a  flagman  at  said  crossing,  "  then  the  defend- 
ant could  not  fail  or  neglect  to  comply  with  its  requirements,  without 
being  guilty  of  negligence."  fb, 

8.  Same  — Negligence  must  -be  Proximate  Cause  of  Injury. — While  such  a 
failure  is  negligence,  -per  se,  the  instruction  should  have  treated  upon 
the  question  as  to  whether  such  negligence  was  a  proximate  cause  of  the 
injury.  lb, 

4.  Same, — Negligence  usually  a  Matter  of  Faet^  rather  than  one  of  Law 
merely  — It  was  error  to  instruct,  in  such  action,  that  the  commission, 
by  the  defendant  and  its  agents,  of  the  acts  alleged  in  the  complaint  as 
constituting  negligence,  ipso  faeto^  rendered  the  defendant  guilty  of 
negligence.  lb, 

NEW  PARTIES. 
See  pROMiBSORT  Note,  14. 

NEW  TRIAL. 
See  Criminal  Law,  8, 11, 12;  Misconduct  of  %Ivror;  Supreme  Court, 

4,  8, 11, 18. 

1.  Harmless  Error, — Evidence  — Error  in  the  admission  of  harmless  evi- 
dence is  unavailable  for  a  new  trial.  Bunger  v.  Roddy,  26 

2.  Causes  — Evidence. — A  motion  for  a  new  trial,  t>ased  on  the  alleged 
grounds,  that  the  finding  was  not  sustained  by  suflScient  evidence,  and 
18  contrary  to  law,  presents  only  the  one  question,  viz.:  Is  tho  finding 
on  the  issues  sustained  by  sufficient  legal  evidence?  Potts  v.  Felton,  166 

8.  As  of  Right. — Action  by  Wife,  to  Quiet  Title  against  Husband*s  Exe- 
cution Creditors.-— Ir^undum, — Trusts, — Action  by  a  wife,  against  her 

Vol.  LXX.— 40 
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husband  and  his  judgment  creditors,  to  vest  in  her  the  l^al  title  to 
certain  land  conveyed  to  him,  to  which  she  claimed  the  equitable  title 
by  reason  of  the  alleeed  facts,  that  he  had  purchased  the  land  with 
her  means,  and  had  taken  the  legal  title  in  his  own  name  without  her 
knowledge  or  consent  She  also  sought  to  enjoin  the  creditors  from 
having  the  land  sold  on  execution,  and  to  quiet  her  title  against  the 
lien  of  their  judgments. 
Heldj  that,  under  sections  601.  611  and  612,  2  R.  S.  1876,  either  party  was 
entitled  to  a  new  trial  as  of  right,  on  payment  of  costs,  within  the 
time  specified.  Hunter  v.  Chrisman,  489 

4.  Same. — Bill  of  ExcepUons. — Preeumptiorij  as  to  Payment  of  Costs, — Evi- 
dence— The  bill  of  exceptions,  containing  the  record  of  tne  proceedings 
in  relation  to  the  application  for  a  new  trial  in  such  case,  showed  that 
the  costs  had  been  paid,  but  did  not  show  to  whom,  nor  did  it  contain 
the  evidence  of  such  payment. 

Held,  that  it  is  presumed  that  such  payment  was  made  to  the  person  or  per- 
sons authorized  or  entitled  to  receive  the  costs;  and  that  it  was  not 
necessary  to  set  out  the  evidence.  Ib^ 

NOLLE  PROSEQUI. 
See  Criminal  Law,  17. 

NOTICE 
See  EzxcuTiOK,  1;   Guaranty;    Mortoaqe,  1;    Suprxmx  Coitbt,  24,  84. 

NUISANCE. 
See  Cities  and  Towns,  4. 

NUNC  PRO  TUNC  ENTRY. 
See  Criminal  Law,  19. 

PARENT  AND  CHILD. 

1.  Necessaries  Furnished  Parent — Common  Law. — There  is  no  legal  obli- 

gation, either  at  common  law  or  under  the  statutes  of  this  State,  resting 
upon  a  son,  to  support  his  parents.  Becker  v.  Oibsony  239 

2.  Same. — A  son  can  be  charged  for  necessaries  famished  to  his  parents 
only  when  furnished  at  bis  special  instance  and  request.  lb. 

8.  Same, — Action  against  Son. — Endenee. — In  an  action  against  a  eon,  to 
recover  for  necessary  medical  treatment  of  his  parents,  alleged  to  have 
been  rendered  at  his  request,  the  fact  that  third  parties  had  furnished 
his  parents  other  necessaries  at  his  request  is  not  competent  evidence  to 
charge  him  for  such  medical  services.  lb. 

4.  Same. — The  plaintiff  in  such  action  having  introduced  evidence  that  the 
defendant  had  previousi  v  paid  similar  bills,  it  was  competent  for  the 
latter  to  testify  that  such  bills  had  been  paid  by  a  copartnership  of 
which  he  was  then  a  member,  and  charged  to  the  parent,  and  that  he 
and  his  brothers  hf<d  then  reimbursed  such  firm.  lb. 

6.  Care  and  Support  of  Parent. — Contract. — Measure  of  Damages. — TSme 
(tf  Payment-  Where  parents  reside  in  the  family  of  a  son,  upon  an 
agreement  with  him  that  be  shall  be  paid  for  hisf  services  in  canng  for 
and  supporting  them,  it  is  not  necessary  to  the  validity  of  such 
agreement,  that  the  amount  to  be  paid  or  the  time  of  payment  shall  be 
agreed  upon  ;  for,  in  such  case,  the  law  implies  an  agreement  to  pav 
the  real  value  of  the  services,  when  they  shall  have  all  been  rendered. 
And  the  fact  that  the  parent  provided  in  part  for  his  own  support 
does  not  destroy  the  efl^^'ct  of  such  agreement.  Botts  v.  Fulis^  896 

6.  Same.^Declaratior.. — Estoppel — Where  one  has  a  legal  right  to  com- 
pensation for  service^  in  the  care  and  eupport  of  his  parents,  his  decla- 
ration, after  their  ddath,  that  he  would  make  no  charge  therefor, 
does  not  estop  him  from  afterward  setting  up  a  claim  for  such  ser- 
XJces,  lb. 
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PARTIES. 

See  Assessment  of  Damages,  2,  8;  Bastardy,  2;  Gotjkty  Commission- 
ers, 6;  Mechanics*  Liens,  1;  Hortoaqe,  6;  New  Parties;  Re- 
ceiver; Supreme  Court,  24. 

PARTITION. 
See  Married  Woman;    Mistake,  1;  Mortoaob,  5. 

PARTNERSHIP. 
See  Promissory  Note,  5. 

1.  Promissory  Noie^ — Non  Est  Factum. — Infancy — Harmless  Ruling. — 
Dissolution. — In  an  action  against  A.  and  B.,  as  alleged  copartners,  on  a 
promissory  note  executed  in  their  alleged  copartnership  name,  B  ,  in  one 
paragraph  of  ai^swer,  pleaded  von  est  factum,  under  oath;  and  also,  in 
another  paragraph,  that,  "during  the  entire  continuance  of  the  partner- 
ship,*' he  was  an  infant,  and  that,  after  attaining  his  majority,  A.  had 
executed  the  note  in  suit  without  the  knowledge  of  B. 

Held,  on  demurrer  to  the  latter  paragraph,  that  it  is  not  a  plea  of  infancy, 
and  that,  as  it  amounts  only  to  ^n  argumentative  denial  of  the  execution 
of  the  note,  a  fact  alleged  in  the  former  paragraph,  the  sustaining  of  the 
demurrer  was  harmless. 

Held,  aiiK>,  that,  under  the  allegations  of  the  latter  paragraph,  there  was  a 
dissolution  of  the  copartnership,  on  B.^s  attaining  his  majority. 

King  v.  Barbour,  86 

2.  Same  — Declarations  of  ofie  not  Evidence  against  another,  to  Establish 

Partnership  — The  declarations  of  a  member  of  a  firm,  made  in  the  ab- 
sence of  one  sought  to  be  charged  as  a  copartner,  are  wholly  incompetent 
for  the  purpose  of  proving  that  the  latter  is  a  member  of  such  firm.    Jb, 

8.  Duties  of  Surviving  Partner. — Appraisement,  Inventory  and  Bond, — 
Decedetits'  Estates. — Receiver — The  act  of  March  5th,  1877,  Acts  1877, 
Reg.  Sesa ,  p.  187,  requiring  a  surviving  partner  to  file  a  bond,  in  addition 
to  the  making  and  filing  of  the  inventory  and  appraisement  alone 
required  by  the  act  of  March  6th,  1869,  1  R.  S.  187CCp-  641,  does  not 
apply  to  a  surviving  partner,  who,  prior  to  the  later  enactment,  had  com- 
plied with  the  requirements  of  the  first.  Adams  v.  Marstelter,  381 

4.  Contract  by  Retiring  Partner  to  Pay  or  Secure  his  Proportion  of  Losses. 
—  Complaint. — Indemnity. —  Uncertainty  — Demun^er. —  Consideration. — 
Tender. — L.,  as  principal,  and  others,  as  sureties,  executed  to  D.,  M. 
and  D.  an  instrument,  providing  that  they,  said  principal  and  sureties, 
**  in  consideration  of  an  agreement  *  executed  to  the  said  L.  by  D., 
M.  and  D.,  *  agree  and  guarantee  to  hold  said  D.,  M.  and  T>.  harmless 
and  indemnified  against  all  losses  and  claims  which  may  come  against 
the  firms  of  D.,  M.  &  Co.  and  D.,  L.  &  Co ,  for  •  one-fourth  of  all 
losses  sustained  by  said  firms  up  to  this  date,  and  *  for  one-fourth  *  of 
all  losses ''  that  might  be  sustained  by  them  in  the  disposal  of  certain 
property  then  in  their  hands,  the  said  L.  therebv  retiring  from  said 
firms.  It  was  also  agreed  therein  that  said  L .  should  give  to  said  D.,  M. 
and  D.,  ^*  valid  security  for  the  payment  of  such  one-fourth  of  said  loss 
when  the  instrument  should  be  surrendered  to  him.  In  an  action  there- 
on by  D.,  M.  &  D.,  against  L.  and  his  sureties,  the  complaint  alleged  the 
ascertainment  and  payment  of  such  losses  by  the  plaintiffs,  and 
Ii.'8  failure,  on  demand,  to  either  repay  or  secure  them. 

HeUl,  on  demurrer,  that  it  sufiiciently  appears  from  the  instrument  in  suit, 
that  the  plaintifis  wei*e  members  of  said  firms. 

Held,  also,  that  the  instrument  was  executed,  prima  facie,  upon  a  sufficient 
consideration. 

Held,  also,  that  uncertainty  can  be  reached  by  motion,  but  not  by  demurrer. 

Held,  also,  that  the  instrument  was  a  contract  for  repayment  of  L.'s  share 
of  said  losses^  and  not  merely  an  indemnity. 
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Heldf  also,  thai  it  was  not  necessary  that  the  complaint  should  allege  a  tender 
to  L.  of  the  instrument  in  suit,  upon  demanding  that  he  give  the 
security  agreed.  Lee  v.  Davis,  464 

6.  Same. — Servieea  of  Co-Partner  not  Ordinarily  a  Debt  against  the  Partner- 
ship.— Evidence, — iS^^-OjiT- ^Ordinarily,  the  law  implies  no  obligation 
upon  a  partnership  to  pay  a  member  thereof  for  his  serrioes  as  such ; 
but  the  circumstances  may  imply  an  agreement,  or  there  may  be  an 
express  contract,  to  pay  him  therefor.  lb, 

PATENT-RIGHT. 

1.  Foreign  (hrporaiion. — Reply. — To  an  answer  alle^ng  the  plainUff  to  be  a 
foreign  corporation,  and  that  it  had  not  complied  with  the  law  of  the 
State  in  respect  to  foreign  corporations,  a  reply,  which  alleged  that 
the  article  sold  was  constructed  by  authority  of  letters-patent  issued  by 
the  United  States,  and  that  the  plaintiff  had  a  right  to  sell  notwith- 
standing anv  law  of  the  State,  is  oad  on  demurrer. 

Toledo  Ag'l  Works  v.  Work,  258 

2.  Query  — ^Does  not  this  case  recognize  Helm  v.  First  Nai'l  Bank,  etc.,  48 
Ind.  167,  and  Qrover  ^  Baker  S,  M.  Co.  v.  Butler,  68  Ind.  464,  as  virtually 
overruled  by  Fry  v..  The  State,  63  Ind.  652  ?  lb. 

PAUPER. 
See  Attornet. 

,  PAYMENT. 

Sek  Attorkst;  Mobtoaos,  1,  4;  New  Trial,  4;  Parent  A2ri>  Child,  5; 
Pleading,  2:  Principal  and  Surety,!;  Railroad,  4;  Svfremb 
Court,  20;  Voluntary  Payment. 

PERFORMANCE. 

See  Contract,  7. 

PETITION  FOR  REHEARING. 
See  Supreme  Court,  2,  25,  27. 

PLEADING. 
See  AfiSESSMENT  ov  Damages;  Babtardi,  2;  Contract,  4  to  6;  Corpo- 
ration, 1;  Covenant,  8,  4;  Former  Adjudication,  1  •  Fraud,  1,  3; 
Guaranty;  Guardian  and  Ward,  8,5;  Injunction,  2;  Judgment; 
Life  InsurAItce;  Mechanics*  Liens;  Mistake,!;  Partnership, 4; 
Patent-Right;  Practice,  8,  7,  8;  Promissory  Note,  4,  6,  9,  10,  14; 
Receiver,  4;  Rescission,  1;  Review  of  Judgment;  Rights  of 
Property;  Set-Off;  Sheriff,  1;  Supreme  Court,  2,  5 to  7,  9,  15. 
26,  29;  Vendor's  Li  ^n,  1  to  3,  5. 

1,  Answer  in  Abatement  should  be  Verified. — Demurrer. — Objection  Waived 
by  Issue, — An  answer  in  abatement,  not  verified,  is  not  subject  to  a  de- 
murrer for  the  fkilure  to  verify,  but  may  be  struck  out  on  motion  ; 
and,  if  an  issue  be  formed  on  such  answer,  the  objection  to  it  for  want 
of  verification  is  waived.  Toledo  AgH  Works  v.  Work,  258 

2.  Same. — Payment. — The  averment  in  a  plea  of  payment,  that  the  de- 
fendant, before  the  commencement  of  the  action,  fully  paid  the  amount 
then  demanded  by  plaintiff's  agent,  is  not  equivalent  to  an  averment 
that  the  demand  sued  upon  was  ftilly  paid  before  the  suit  was  brought; 
and  such  an  answer  is  bad  on  demurrer.  lb. 

8.  Same. — Can  not  be  Double. —  Counter-Claiin.-^A  single  pleading  can  not 
perform  a  double  function  in  the  formation  of  issues  in  a  cause.        lb. 

4.  Partial  Answer  Pleaded  to  Whole  Complaint — An  answer  which  is 
pleaded  to  all,  but  answers  only  a  part,  of  the  paragraphs  of  a  com- 
plaint, is  insufficient  Ward  v.  Polk,  809;  Frazee  v.  Frazee,  411 

PRACTICE 
See  Contract,  2;  Supreme  Court. 

1.    Agreed  Case, — Affidavit — ^An  agreed  statement  of  facts,  unsupported  by 
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the  affidavit  required  by  section  886  of  the  practice  act,  is  not  an  agreed 
case  under  that  section.  Qodfrey  v.  Wilaoriy  60 

2.  Ruling  on  Demurrer  Rendered  Harmless  by  Admission  — Evidence. — Error 
in  overruling  a  demurrer  questioning  the  sufficiency  of  an  answer  is 
rendered  harmless  by  an  admis<sion,  in  an  agreed  statement  of  facts*  that 
the  allegations  of  the  answer  are  true.  State,  ex^rel.^  v.  Blanch,  204 

8.  Withdraufal  of  Substituted,  and  Trial  on  Original.  Complaint  —  Waiver. 
— After  the  overruling  of  a  demurrer  to  an  answer,  a  substituted  com- 
plaint was  filed,  which,  on  the  filing  of  a  demurrer  thereto,  was  with- 
drawn, a  reply  filed,  a  trial  had.  a  judgment  rendered  against  the  de- 
fendant, and  a  new  trial  granted  him,  without  objection. 

Held,  on  a  subsequent  motion  to  strike  the  cause  from  the  docket,  for  want 
of  a  complaint,  that  the  defect,  if  any,  was  waived  by  going  into  trial 
on  the  original  complaint.  Andre  v.  Frybargcr,  280 

4.  Demurrer. — Numbering  Grounds  of. — Where  a  demurrer  to  a  plead- 
ing states  but  a  single  ground,  the  numbering  required  by  section  50  of 
the  practice  act  is  unnecessary. 

6.  Same. — Form  of. — Sufficiency  of  Facte.— A  demurrer  to  a  paragraph  of 
complaint,  alleging  "  that  said  paragraph  dofs  not  state  facts  sufficient,*' 
raises  the  question  of  the  sufficiency  of  the  facts  therein  alletred  to  con- 
stitute a  cause  of  action.  Petty  v.  Board  of  Trustees,  200 

6.  Practice.  —  Answers  to  Interrogatories. — Judgtnent  non  Obstante. — A 
judgment  non  obstante  will  not  be  rendered  on  answers  to  interroga- 
tories, if  there  be  no  material  antagonism  between  them  and  the  general 
verdict.  Edwards  v.  AppUgate,  825 

7.  Uncertainty,  —  Demurrer.  —  Plea/Ung.  —  Mere  uncertainty  in  a  plead- 
ing can  be  reached,  not  by  demurrer,  but  by  a  motion  to  make  cer- 
tain. Walterhouse  v.  Garrard,  400 

8.  Discretion  of  Court,  as  to  Filing  Additional  Answer. — Under  section  99, 
2  R.  8.  1876,  p.  82.  it  is  within  the  discretion  of  the  circuit  court  to 
refuse  leave  to  file  an  additional  answer,  when  the  cause  is  called  for 
trial.  Lee  v.  Daois,  464 

9.  Special   Interrogatories. — Supreme   Court. — Under  section  386.  2   R  S. 

1876,  p.  171,  a  jury  can  only  be  required  to  answer  special  intermga- 
tories  conditionally  upon  their  finding  a  general  verdict,  and  then 
only  when  so  instructed  by  the  court,  upon  the  request  of  one  or  both 
of  the  parties.  The  submission  of  interrogatories  to  the  jury  is  a  judi- 
cial act,  and  the  record  ought  in  some  wav  to  show  affirmatively  that 
the  interrogatories  were  submitted  to  the  jury  in  the  manner  und  un- 
der the  circumstances  contemplated  by  the  f^tatute,  before  any  question 
can   be  made  upon  such  interrogatories,  in  the  Supreme  Court. 

a,  ';.,  a  #  /.  a.  W.  Co   Bowen,  47? 

10.  Dismissal  of  Action. — A  plaintiff  may  dismiss  his  action,  without  preju- 
dice, at  anytime  **  before  the  jury  retires"  when  tried  by  a  jury,  or, 
when  tried  by  the  court,  "at  any  time  before  the  finding  of  the  court 
is  announced  ;"  and  language  used  by  the  court,  after  the  argument  by 
counsel,  in  stating  that  there  was  a  lack  of  evidence  necessary  to  sustain 
one  branch  of  the  plaintiff's  case,  can  not  fairly  be  construed  to  be  the 
announcement  of  its  finding.  Burns  v.  Relgelsherger.  522 

11.  Order  of  introducing  Evidence. — Supreme  Cofirt. — Presumption. — Where, 
from  the  record,  the  defendant  does  not  appear  to  have  been  prejudiced 
by  the  plaintiff's  introduction,  in  his  close,  of  evidence  that  ought  to 
have  been  introduced  in  chief,  th'^.  Supreme  Court  will  presume  in  favor 
of  the  record.  Sharp  v.  Radebaugh,  547 

PRESUMPTION. 
See  CiTiKS  AND  Towns  6;  Contract,  7;   Covenant,  8;    Criminal  Law, 
19;  Exkcution,  8;  Fraud,  2;  Indians;  New  Trial,  4;  Pragticb,  11. 
19;  Execution,  8;  Fraud,  2;  Indians;  New  Trial,  4;  Practice,  11; 
Supreme  Court,  16, 
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PRINCIPAL  AND  AGENT. 

See  Agency;  Gonyebsion,  2;  Executor;  "Bmluhcipal  aitd  Surety,  4  to  6. 

PRINCIPAL  AND  SURETY. 
See  Constable;  Promissory  Note,  2,  8. 

1.  Surety's  Payment  of  Loan  to  Principal  does  not  entitle  Surety  to  Credit 
for  payment  of  prior  Debt,  with  Proceeds  of  Loan, — The  fact  that  a 
8urety  pays  on  a  note  executed  by  him  and  his  principal  to  obtain 
means  with  which  the  latter*8  debt  to  a  third  person  had  been  paid, 
does  not  entitle  the  surety  to  credit  for  such  payment  by  the  principal. 

Oerdone  ▼.  Gerdone,  62 

2.  Extension  of  Tvme  of  Payment  Indefinitely.  —  Promissory  Note, —  An 
^reement  between  the  payee  and  principal,  at  the  time  of  the  execu- 
tion of  a  promissory  note  due  one  day  auer  date,  that  the  note  might 
run  us  long  as  interest  should  be  paid  thereon,  and  the  subsequent  pay- 
ment of  matured  interest  thereon,  will  not  discharge  the  surety. 

Starret  v.  Burkhalter,  286 

8.  Burden  of  Proof. ^Extension  of  Time  of  Promissory  Note, — In  an  ac- 
tion on  a  promissory  note,  against  the  makers,  a  principal  and  his 
surety,  wherein  the  latter  answers  an  agreement  between  the  plain- 
tiff and  principal  for  an  extension  of  the  time  of  payment,  the  reply 
of  denial  places  the  burden  of  proof  on  the  surety.  Barclay  y.  Miera,  346 

4.  Decedents'  Estates — Executor  may  Extend  Time  of  Payment. — Agent. — 
An  executor  has  power,  either  personally  or  through  an  agent,  to  extend 
the  time  of  payment  of  a  debt  due  the  estate  of  his  testator. 

Underwood  v.  Sample^  446 

6.  Sam^, — Agreement. — Delivery. — Evidence. — Where,  in  an  action  on  a 
promissory  note,  a  surety  alleged  an  agreement  for  an  extension  of 
time  as  a  defence,  evidence  by  the  principal  maker  that  the 
agent  of  the  executrix  of  the  payee  of  the  note  had  made  a  written  mem- 
orandum of  an  agreement  extending  the  time  of  the  payment  of  the  note, 
which  the  witness  had  read,  but  the  exact  contents  of  which  he  could  not 
recollect,  nor  whether  it  was  signed  or  not,  and  which  was  not  delivered 
to  him,  but  was  retained  by  such  agent,  is  not  sufficient  to  sustain  such 
defence. 

Held^  also,  that  such  proof  did  not  establish  a  parol  agreement,  and  failed  to 
prove  any  valid  written  agreement,  for  an  extension  of  time.  lb. 

6.  Sam,e. — Execution  of  Mortgage,  to  procure  Extension, — Inadequacy  of 
Security. — Where,  in  such  action,  the  answer  alleges  the  execution  of 
mortgage  security  as  the  consideration  of  an  alleged  extension  of  time, 
it  is  not  a  sufficient  reply  to  allege  that  the  value  of  the  mortgaged 
premises  was  inadequate  to  fully  secure  the  debt.  /J. 

7.  Suretyship  —  Contribution.^  Evidence. — Estoppel. — A .,  B.  an d  C.  ex ecuted 

their  joint  note,  without  any  thing  upon  its  face  to  indicate  that  any  of 
them  were  sureties.  A.  was  principal,  and  B.  signed  the  n(.te  as  surety, 
with  the  understanding  that  A.  would  obtain  C.  or  some  one  else  to  sign 
as  a  co-surety.  The  note,  with  the  names  of  A.  and  B  signed  to  it.  was  pre- 
sented to  G.  by  A.,  who  stated  to  G.  that  he  and  B.  wanted  to  renew  a 
note,  and  asked  G.  to  execute  the  note  with  them,  which  he  did,  believing 
A.  and  B.  both  to  be  principals.  Judgment  was  taken  by  the  payee, 
against  all  the  makers.  Nothing  being  settled  as  to  the  suretyship),  be- 
tween the  parties,  and  A.  being  insolvent,  B.  paid  the  judgment,  claiming 
to  have  been  a  co-surety  with  G,  and  assigned  his  claim  for  contribution 
to  the  plaintiff.      Suit  by  them  against  C,  for  contribution  as  a  co-surety. 

Held,  that  C.  is  not  liable  to  B.  for  contribution  and  that,  as  between  them, 
the  latter  must  be  regarded  as  a  principal  and  the  former  as  a  surety. 

Held,  also,  that  such  statement  of  A.  to  G ,  at  the  time  G.  signed  the  note, 
was  competent  evidence,  as  part  of  the  res  gestce. 
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Seld,  also,  that  the  simple  presentation  of  the  note  to  C,  for  his  signature, 
by  A.,  without  any  representation,  would  have  been  equivalent  to  a  repre- 
sentation that  A.  and  B.  were  principals. 

Held,  also,  that  B  was  estopped,  as  between  him  and  C,  to  claim  that  he 
was  a  surety  only,  and  entitled  to  contribution  from  C. 

Bobbitt  V.  Shryer,  513 

8.  Promissory  Note  — Agreement  to  Extend  Ttme  of  Payment, — Considera- 
tion,— To  release  a  surety  on  account  of  an  extension  of  time  to  the 
principal,  the  extension  must  have  been,  amongst  other  things,  upon 
a  new  consideration;  but  the  payment  of  interest  already  due  upun  u 
note  does  not  constitute  such  new  consideration.  Dare  v.  HaU,  545 

9.  Same, — Neither  an  agreement  to  continue  the  payment  of  interest  at  the 
same  rate  as  specifled  in  the  note,  nor  an  agreement  to  thereafter  pay 
interest^t  a  reduced  rate,  creates  any  new  consideration  for  the  exten- 
sion of  time  on  a  note  overdue.  lb, 

PRIORITY. 
See  Exbcution;  Lien;  Mobtoaqb. 

PROGBEDINQS  SUPPLEMENTARY  TO  EXECUTION. 

See  Rkgeivkb,  2. 

PROCESS. 
See  Cities  and  Towns,  1. 

Summons. — Return  Day  in  Vacation. — Motion  to  Set  Aside, — Irregularity,-^ 
An  otherwise  regular  summons  was  issued  in  vacation,  returnable  prior 
to  the  meeting  of  the  next  term  of  court,  as  directed  by  the  prcsdpe^ 
and  was  duly  served  more  than  ten  days  prior  to  its  return  day. 

Held,  on  a  motion  by  the  defendant  to  have  such  summons  and  the  service 

thereof  set  aside,  that,  under  section  87,  2  R.  S.  1876,  p.  49,  the  motion 

/as  properly  overruled.  ^  Rois  v.  Qlaes^  891 

PROMISSORY  NOTE. 

See   Covenant,  1;    Fokmeb  Adjudication,  1;    Fbaud,  2;    Intebest; 

MoBTOAQE,  1  to  4;  Pabtnebship,  1,  4  ;  Pbincipal  and  Subety. 

1.  Payable  in  Bank. — Negligence, — One  who  negligently  executes  a  promis- 
sory note  payable  in  bank,  in  the  belief  that  he  is  signing  a  simple  con- 
tract, 18  liable  thereon  to  an  innocent  holder,  though  fraud  was  prac- 
tised upon  him  in  obtainiog  his  signature.        Fisher  v.  Von  Behren,  19 

2.  Joint  Note. — Surety  not  Discharged  by  Death, — In  this  State,  the 
death  of  a  surety  on  a  promissory  note  does  not  discharge  his  estate 
from  liability  upon  the  same,  the  '  common-law  rule  in  regard  to  the 
discharge  of  joint  promisors  and  obligors  having  never  been  a  part  of 
the  law  of  this  State.  Hudelson  v.  Armstrong,  99 

8.  Same,^ Statute  in  Force  —Section  467  of  the  Revised  Statutes  of  1843, 
p.  578,  in  regard  to  joint  promisors  and  obligors,  was  continued  in  full 
force  by  the  provisions  of  section  802  of  the  practice  act,  2  R  S.  1876, 
p.  814.  lb, 

4.  Complaint  against  Maker  and  Executor  of  Co-Maker,-— Evidence, — In  an 
action  '-n  u  promissory  note,  against  a  maker  and  the  executor  of  a 
deeeflped  co  maker,  the  fact  that  the  complaint  alle&res  the  note  to  have 
been  executed  by  "  the  defendants''  d«  e!»  no'  impose  upon  the  plaintiff 
the  necessity  of  proving  the  execution  of  the  noie  by  such  executor. 

KeUo  V.   Wolf,  105 

6.  Action  bt/  A cronnnodftt ion  Enil or ser.  n gainst  Co- Partners. — Denial  of  Exe- 
cution, — Partial  Answer  to  w/tole  Complaint. — In  an  action  against  A. 
and  B ,  co  partner*,  a  paragraph  of  the  complaint  alleged  an  accommo- 
dation endorsement  bv  the  plaintiff  of  a  promissory  note  executed  to 
him  by  A.,  and  that  tie  proceeds  of  the  note  were  received  and  used 
by  the  defendants,  in  their  partnership  business.    Another  paragraph 
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alleged  such  endorsement  by  the  plaintiff,  of  a  promiaaory  note  executed 
by  the  defendants  in  the  name  of  A ,  &s  their  partnership  name.  B.  &led 
a  verified  answer,  denying  the  execution  by  him  of  the  notes  sued  on. 
Held,  on  demurrer,  that  the  answer,  though  good  as  to  the  second,  was  bad 
as  to  the  first  paragraph;  and,  being  pleaded  lo  the  whole  complaint, 
it  is  therefore  insufficient.  EUU  v.  Qregorif,  140 

6.  Right  of  Maker  to  Antedate. — The  maker  of  a  promissory  note  has   the 

right  to  antedate  it;  and  where  he  does  so,  and  makes  it  payable  on« 
day  after  date,  it  becomes  due  one  day  after  the  date  it  bears,  without 
regard  to  the  time  of  its  execution.  Luce  ▼.  Shoff,  152 

7.  Days  of  Orace. — Qrace  is  not  allowed  upon  notes  which  are  not  negoti- 
able  as  inland  bills  of  exchange.  lb. 

8.  Justice  of  the  Peace  — Jurisdiction  —A  party   who  holds  several  notes, 

which  are  due,  against  the  same  part) ,  may  bring  a  separate  sait,  on 
the  same  day,  before  a  justice  of  the  peace,  on  each  of  such  notes;  and, 
each  of  the  notes  sued  upon  being  witbin  his  jurisdiction,  the  justice  may 
render  a  separate  judgment  in  each  of  such  suits,  though  the  aggregate 
amount  thereof  may  be  in  excess  of  his  jurisdiction.  lb, 

9.  Supreme  CourL — Amendment  Deetned  Made, —  Variance. — ^The  fact,  that, 
in  an  action  on  a  promissory    note  executed  by  A.  B.  &  Son  and 

his 
0.  X  D.,  the  complaint  describes  them  as  A.  B.  &  Go.  and  C.  D ,  is  a 

mark 
variance  which  might  be  corrected  by  an  amendment  below,  and  which 
the  Supreme  Court,  on  appeal,  will  deem  made.      Kruts  v.  Howard^  174 

10.  Variance  between  Copy  and  Allegations  of  Complaint. — Where,  in  an  ac- 
tion on  a  promissory  note,  there  is  a  variance,  as  to  the  maturity  and 
attorney's  fees,  between  the  allegations  of  the  complaint  and  the  copy 
of  tbe  note,  the  lattert controls.  Carper  \.   Oattr,2l2 

11.  Action  by  Endorsee. — Evidence. — In  an  action  by  an  alleged  endorsee, 
aguinst  tbe  maker,  on  a  promissory  note,  the  plaintiff  can  not,  if  the 
answer  of  general  denial  be  in,  recover  without  proof  of  the  endorse- 
ment under  which  he  claims  title.  WcUlaee  v.  Reed,  26S 

12.  Complaint  by  Endorsee^  against  Endorser.  —  Request  of  Endorser,  not 
to  siie  Maker. — In  an  action  by  B.,  as  assignee,  against  *A.,  his  assignor, 
of  a  promissory  note  not  payable  in  bank,  the  complaint  alleged  that, 
more  tbnn  a  year  after  the  maturity  of  the  note,  B.  had  commenced  a 
suit  thereon,  and  had  obtained  a  judgment,  against  the  maker,  but 
that  an  execution  thereon  bad  been  returned  ntUla  bona^  The  com- 
plaint also  alleged,  as  an  excuse  for  B/s  delay  in  suing  the  maker,  that 
A.,  at  the  maturity  of  the  note,  had  requested  B.  not  to  sue  the 
maker,  promising  **to  stand  good  for"  the  amount  of  the  note. 

Helfij  on  demurrer,  that  the  excuse  alleged  for  the  delay  was  sufiScient 

Danis  v.  Leitzman,  275 

18.  Alteration  of  Date. — A  promissory  note  providing  for  interest  after  ma- 
turity was,  by  agreement  of  the  parties  thereto,  dated  at  a  time  subse- 
quent to  the  real  date  of  its  execution,  but  a  subsequent  holder  of  the 
same,  without  the  knowledge  or  consent  of  the  maker,  struck  out  the 
agreed  date  and  inserted  the  true  one. 

Held^  that  the  alteration  was  material.  Hamilton  v.  Woodt  806 

14.  Action  by  Endorsee,  against  Maker. — Application  to  be  made  Party. — 
Gross  Complaint. — In  an  action  by  an  endorsee,  against  the  makers,  on 
a  promissory  note,  A.  filed  an  application  to  be  made  a  party,  and  also 
filed  a  cross  complaint  against  the  makers,  payee  and  endorsee,  ally- 
ing that  the  note  in  suit  had  been  assigned  to  A.  by  the  payee,  by  de- 
livery merely,  and  that  it  had  subsequently  been  surreptitiously  taken 
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by  the  payoe  and  endorsed  to  the  plaintiff.    A  general  denial  of  this 
cross  complaint  was  filed  by  each  of  the  other  parties. 
tteldj  that  the  application  and  cross  complaint  were  sufBcient. 

Clark  V.  Brown,  405 

16  Same. —  Verdicl. —  Venire  de  Novo. — A  verdict  having  been  found  in  such 
case  for  A.,  us  against  the  makers  and  endorsee,  out  silent  as  to  the 
payee,  a  venire  de  novo  should  have  been  granted  to  the  latter  lb. 

\  QUO  WARRANTO. 

\  See  CoRPORATioir,  4. 

RAILROAD. 
See  AsaicbsmkntofDamagbs;  Coonty  Commi8SIOKbr8,2,  8;  Neolioknce. 

1.  Pefitionfor  Appropriation. —  Corjyorate  Existence  of  Company.— Surplus- 
age — Act  of  1869  Construed — Toumship  Might  Vote  to  Take  Stock, 
— Power  of  County  Commisfdoners — Injunction. — A  petition  was  pre- 
sented to  a  board  of  countv  commissioners,  under  the  act  of  May  12th, 
1869,  before  it  was  amended  by  the  act  of  March  17th,  1875,  praying  the 
board  to  order  an  election  upon  a  proposed  appropriation  by  a  township, 
to  aid  in  the  construction  of  a  railroad  by  a  railroad  company  named,  *'a 
corporation  under  the  laws  of  the  State  of  Indiana,  now  owned  by  and 
forming  a  part  of"  another  railroad  company  named,  "a  corporation 
under  the  laws  of  the  State  of  Illinois ;  *  *  *  and  that  said  appropria- 
tion," naming  the  amount,  **  be  levied  by  taxation  on  and  from  said  * 
township  *  and  invested  in  the  capital  stock  of  said  company,"  for  the 
benefit  of  the  township  and  taxpayers.  The  petition  having  been  granted 
and  notice  given  of  the  election,  the  appropriation  voted  and  ihe  tax 
levied,  a  taxpaver  brought  an  action  to  enjoin  its  collection. 

Held,  that  the  petition  sufficiently  shows  such  company  to  have  been  one  or- 
ganized under  the  laws  of  Indiana. 

Held,  also,  inasmuch  as  the  answer  denied  the  ownership  of  such  company 
by  a  foreign  company,  that  the  petition  was  not  vitiated  by  its  statemeni 
of  such  ownership. 

Held,  also,  that,  under  the  original  act,  the  township  had  a  right  to  vote 
upon  the  proposition  to  make  an  appropriation  by  taking  stock. 

Faris  v.  Reynolds,  869 

2.  Same. — Assignee  of  Company  — The  fact  that  such  petition  asks  that  the  tax 
to  be  levied  shall  be  paid  to  the  proper  railroad  company  named,  "or  its 
assigns,"  does  not  invalidate  the  petition.  76. 

8.  Same. — Description  of  /?ai7roarf.— The  notice  of  such  election  stated  that 
the  question  to  be  voted  upon  was  that  of  voting  an  appropriation  to  aid 
in  constructing  such  railroad,  naming  it,  "  by  taking  stock  in  the  com- 
pany constructing  said  railroad.'* 

Held,  that  the  railroad  company  named  was  meant  by  the  words  '*  company 
constructing,*'  eic.  Iff- 

4.  Same — Excessive  Tjery  —Enjoining    Tax. —Payment  or    Tender  of   Tax 

Jjftwftdly  Leijied.—TYn'  fact  that  the  levy  made  to  ra  se  the  tax  voted  will 
raise  an  amount  slightly  in  ext^tss  of  the  amount  voted  will  not  invali- 
date the  tax,  and  will  not  relieve  the  plaintiff  from  the  general  rule, 
that  he  rau.-it  first  have  paid  or  tendered  the  amount  legally  levied.     Jb. 

5.  Same. — Judgment. —Remedy. — Appeal.— Notice  of  Election  can  not  be  Col- 
laterally  Attacked.— Vf here,  upon  the  voting  ot  such  an  appropriation, 
the  bott^d  of  commissioners  order  a  tax  to  be  levied,  they  thereby  deter- 
mine judicially  that  proper  notice  of  such  election  has  been  given,  and 
such  fact  can  not  be  questioned  in  an  action  to  enjoin  the  collection  of 
the  tax.  If  there  was  not  proper  notice,  the  taxpayers'  remedy  was  by 
appeal  from  the  order  of  the  board.  lb. 

6.  Appropriation —Forfeiture  of . -Acts  of  1872  and  1869.  -  Section  3  of 

the  act  of  December  24th,  1872,  Acts  1872,  p.  56,  releases  a  taxpayer 
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from  the  payment  of  a  tax  voted  and  levied  by  a  county,  under  the  act 
of  May  12tb,  1869,  1  R.  S  1876,  p  786,  to  aid' in  the  construction  of  a 
railroad,  where  the  same  had  been  forfeited  by  the  railroad  companv. 

/.,  P.  4*  a  B.  W,  Co.  V.  Board  of  Cbw/«r«,  885 

7.  Same. — Repeal  of  Statuie.-^Aet  of  1878. — Sections  1  and  2  of  said  act 

of  December  24th,  1872,  were,  perhaps,  repealed  by  the  act  of  January 
80th,  1873,  Acts  1878,  p.  184.  lb. 

8.  Same, — Act  of  1876 — Forfeiture  by  Failure  to  Complete  Road — En- 
joining Collection  of  Tax. — Where  a  railroad  company,  to  which  an  ap- 
propriation to  build  its  road  had  been  duly  voted  by  a  county,  and  placed 
upon  the  duplicate  more  than  three  years  prior  to  the  passasre  of  the  act 
of  March  lltb,  1875.  Acts  1875,  Beg.Seu.,p.  121,  had  failed  during  all 
that  time  either  to  complete  its  road,  or  to  obtain  further  time,  &uch  ap- 
propriation became  forfeited,  and  the  collection  of  such  tax  could  be  en- 
joined at  the  suit  of  a  taxpayer.  lb. 

9.  Rnilroofl  Tax. —  Who  Entitled  to  Funde  Arising  T/ierefrom,  Forfeited  by 

Railroad  Company. — .Statute  ConsirueiL — Demand, — The  fund  iu  the 
hands  of  a  county  treasurer,  arising  from  a  tax  voted  by  a  township  to 
aid  in  the  construction  of  a  railroad,  where  the  railroad  company  has 
forfeited  all  right  to  the  same,  under  section  18  of  the  railroad  aid 
act  of  May  12th,  1869,  1  R.  S.  1876,  p.  736,  and  sections  1  and  2  of  the 
supplemon'tal  act  of  December  24th,  1872,  Acts  1872,  p.  56,  it  not  hav- 
ing been  diverted  into  the  township  funds,  belongs  to  the  township, 
unless  it  has  been  demanded  by  the  taxpayers  of  the  township  within 
two  years  after  the  passage  of  the  act  of  1872,  or  within  two  years 
after  the  forfeiture  thereof  by  the  railroad  company :  and  such  de- 
mand, being  mutter  of  defence,  neel  not  be  negatived  in  the  complaint 
in  an  action  by  a  township,  again H  a  county,  to  recover  a  tax  voted 
by  the  township.  Centre  Tp.  v.  Board  of  ComnCrs,  562 

RAPE. 
See  Criminal  Law,  1. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLE. 

See  New  Trial,   3. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Mistakb;    Sheriff's  Sale,  2. 

Defences. — Harmless  Ruling  on  Demurrer. — All  defences,  legal  and  equitable, 
are  admissible  in  evidence  under  the  general  denial,  in  actions  to  re- 
cover real  estate;  and,  therefore,  the  ruling  on  a  demurrer  to  a  special 
Saragraph  of  answer  is  not  available  as  error,  if  the  answer  of  general 
enial  be  also  pleaded.  Webster  v.  Bebinger,  9 

REASONABLE  DOUBT. 
See  Criiiinal  Law,  14,  24. 

RECEIPT. 
See  Vendor^s  Lien,  1. 

RECEIVER. 
See  Partnership,  8. 

1.  PartvRS. — Unless  the  law  of  this  State,  or  the  order  appointing  him  au- 
thorizes a  receiver  to  sue  in  his  own  name,  he  can  sue  only  in  the  name 
of  the  person  in  whom  the  right  of  action  existed  before  his  ap- 
pointment. Oarver  v.  Kent  428 

2. 


powers  and  duties,  of  receivers  of  corporations,  does  not  govern  in  the 
case  of  a  receiver  of  a  railroad  company,  appointed  in  proceedings  sup- 
plementary to  execution.  "       /6. 
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8.  Same.— Power  of  Circuit  Couri.^By  section  205, 2  B.  S.  1876,  j).  116,  a  cir- 
cuit court  has  power  to  authorize  receivers  appointed  by  it  to  brin^ 
actions  iu  their  own  names.  I^, 

4.  Same,-^  Complaint  fty.— A  complaint  by  a  receiver  appointed  in 
proceedings' supplementary  to  execution  must  aver  that  the  court  ap- 
pointing such  receiver  authorized  him  to  bring  actions  in  his  own  name, 
m  matters  concerning  his  receivership.  ^  If>, 

!RElCORD 
See  SuPKSMX  Coukt,  11, 18,  i5, 16, 18, 19,  28,  29. 

BECOBI)  OF   DKEl>. 
See  Yendgb's  Lien,  1. 

BECOUPMENT. 
See  Fraud,  3;  Interest. 

BEMEDY. 
See  County  Commissioners,  4;  Bailroad,  6. 

BENTS  AND  PROFITS. 
See  Conveyance., 

BEPEAL  OF  STA.TUTE. 
See  Common  Schools;   Bailroai>»  7. 

BEPLEVIN. 
See  EviPENCs,  4;  Execution. 

RESCISSION. 
See  Evidence,  7. 

1.  Statute  of  Limiiationa. — Complaint  to  Rescind  Conveyance. — Fraud, — 
Demurrer. — In  an  action  to  rescind  a  contract  for  the  sale  of  land,  and  to 
recover  the  consideration  paid,,  for  alleged  fraud,  the  complaint  alleged 
the  making  of  the  contract,  and  the  perpetration  of  the  fraud,  on  the  21st 
day  of  April,  1870;  the  discovery  of  the  fraud  and  an  offer  to  rescind,  in 
December,  1877  ;  and  the  bringing  of  the  suit  on  January  2d,  1878. 

Heldt  on  demurrer,  that,  as  the  complaint  did  not  show  that  tbc  cause  of  ac- 
tion was  not  within  any  of  the  exceptions  to  the  statute  of  limitations,  it 
was  sufficient  in  that  respect.  Harper  v.  Terry j  264 

2.  Same. — Measure  of  Damages. — The  fact  that,  in  such  case,  the  grantor  had 
parted  with  chattels  constituting  the  consideration  given  for  the  kind 
will  not  prevent  the  grantee  from  bringing  his  action  to  rescind), and  re- 
covering for  the  fair  value  of  such  chattels.  Jlf, 

BEVIEW    OF  JUDGMENT. 

See  Covenant,  2. 

Complaint.  ~A  complaint  to  review  a  judgment  must  set  out  a  full  and  com- 

Slete  record  of  the  pleadings  filed,  proceedings  had  and  judgment  ren- 
ered  in  the  cause  sought  to  be  reviewed.  Davis  v.  Binford,  44 

BEVOCATION. 
See  Agency. 

BIGHTS  OF  PBOPEBTY. 

1.  Complaint — In  an  action  to  try  the  rights  of  property,  under  the  statute 
on  that  subject,  2  B.  S.  1876,  p  665,  the  complaint  must  set  forth  "  the 
nature  of"  the  plaintiff's  **  claim,  whether  absolute  or  conditional,*'  and 
must  also  be  verified.  Raymond  v.  Parisko,  256 

2.  Same  — Proof  of  Ownership  must  Conform  to  Allegations. — Evidence. — 

Variance. — Chattel  Mortgage. — Where  such  complaint  alleges  absolute 
ownership  in  the  plaintiff,  he  can  not  recover  on  proof  of  mere  conditional 
ownership,  such  as  that  conferred  on  him  by  a  chattel  mortgage.       lb. 

8.  Same. —  Amendment  — Supreme  Court. — An  amendment  of  such  allegation 
of  ownership  should  be  verified,  and.  therefore,  can  not  be  deemed  by  the 
Supreme  Court  to  have  been  made  below.  lb. 
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4.  Scmie, — Ea^ecuiUnU'^Squity  of  Redemption  of  Mortgaaed  ChatUL — ^The 
equity  of  redemption  of  a  nu)rtgaged  chattel  can  be  £old  on  execution.  lb, 

ROBBERY. 
See  Cbikikal  Law,  2,  6,  6. 

SALE. 
See  CoiTT&AGT,  6;  ExsounoN,  8 

SA.TISPACTIOK. 
See  CoTEKAST,  1;   Lett* 

SELF-DEFENCE. 
See  Criminal  Law,  24. 

SET-OFF. 
See  Fraud,  8;    Hortgaqs,  1;    Parthsrship,  5. 

Set-Off  not  Bad  on  Demurrer  because  it  does  not  Answer  entire  Complaint, — 
A  set-off,  strictly  speaking,  is  not  a  defence  in  the  action  in  which  it  is 
filed,  but  is  a  cross  action,  and  must  state  facts  sufficient  to  constitute,  not 
a  defence  to  the  action,  but  a  cause  of  action  against  the  opposite  party. 
An  answer  of  set-off  is,  t^ierefore,  not  open  to  the  objection,  on  demurrer 
that  it  does  not  present  a  complete  defence  to  the  cause  of  action. 

Kennedy  v.  Rieluirdeon,  524 

SHERIFF. 
See  Sheriff's  Sals. 

1,  Liability  for  Failure  to  Return  Execution, — Complaint — Damages. — 
Sections  482,  484  and  485  of  the  practice  act  have  so  far  changed  the 
common-law  rule,  as  to  authorize  an  execution  plaintiff  to  maintain  an 
action  against  a  sheriff  individually,  or  against  nim  and  his  sureties,  on 
his  bond,  for  his  failure  to  return  an  execution  within  one  hundred  and 
eighty  days;  but  a  complaint  which  merely  alleges  his  failure  to  return 
the  execution,  as  the  ground  for  damages,  is  sufficient  to  authorize  the 
recovery  of  nominal  damages  only,  as  a  greater  recovery  can  be  had 
only  upon  allegations  of  fact  showing  special  damages. 

State f  ex  rel.y  v.  Blanch,  204 

2.  Same. — Delay  in  Levying. — Negligence. — Inasmuch  as,  by  section  433  of 
the  practice  act,  a  sheriff  has  sixty  days  after  receiving  an  execution 
within  which  to  make  a  levy  and  an  offer  to  sell,  his  delay,  on  account 
of  bis  duties  in  relation  to  prior  writs  in  his  hands,  for  fourteen  days 
after  receiving  an  execution,  to  levy  the  same,  does  not,  in  the  absence 
of  a  direction  or  notice  to  levy  at  once,  constitute  negligence.  lb. 

SHERIFF'S  SALE. 
See  Injunction,  8;  Judgment;    Married  Woman;  National   Banks; 

Sheriff. 

1.  Certificate  of — Rights  of  Assignee. — A  sheriff's  certificate  of  sale  of  real 
estate  conveys  no  title,  but  is  simply  an  obligation  upon  which  title  may 
be  obtained,  if  the  land  is  not  redeemed;  and  an  assignee  of  such  certifi- 
cate takes  no  more  thereunder  than  his  assignor.  Ha^elman  v.  LotcCy  414 

2.  Same. — Action  to  Recover  Land  Sold  on  Execution. — Instruction — Stdn 
sequent  Purchaser  from  Judgment  Defendant — In  an  action  to  recover 
real  estate,  wherein  the  plaintiff  claimed  under  a  sheriff's  deed  founded 
upon  a  sheriff's  certificate  of  sale  to  the  execution  creditor,  assigned  by 
him  to  the  plaintiff,  and  the  defendant  claimed  title  under  a  conveyance 
by  the  judgment  defendant  subsequent  to  the  rendition  of  judgment, 
it  was  error  to  instruct  the  jury  that,  if  the  plaintiff  had  purchased 
such  certificate  in  good  faith,  without  notice  of  irregularities  in  the 
sheriff's  sale  or  return  and  for  a  valuable  consideration,  they  should 
find  for  the  plaintiff.  lb. 

8.  Same. — Fraudulent  Conveyance, — Thtist  Deed. — Abandonment  of  Trust 
It  was  also  erroneous  to  instruct  them,  that,  if  the  defehdant's  title  was 
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fraudulent,  or  merely  a  trust  which  had  been  abandoned,  the  plaintiff 
Bhould  recover.  In  such  an  action,  the  plaintiff  must  recover,  if  at  all, 
on  the  strength  of  his  own  title,  and  not  on  the  weakness  of  the  de- 
fendant's, lb. 

4.  Same. — StUfsequeni  Pi'rchaaer  from  Judgment  Plaintiff. — Conveyance. — 
It  was  also  erroneous  to  instruct  the  jury,  that  the  g**antees  of  a  judg- 
ment plaintiff,  under  a  conveyance  by  the  latter  of  lands  purchased  by 
him  at  a  sale  on  an  execution  issued  on  a  judgment  in  his  favor,  take 
no  better  title  than  the  latter.  lb. 

6.  Appraisement.  —  Encumbrance — Bill  of  Exceptions. — Supreme  Court. — 
Where,  in  a  suit  to  set  aside  a  sheriff's  sale  of  real  estate  upon  the 
ground  that  the  appraisers  did  not  deduct  alleged  liens  against  the 
property  when  making  the  appraisement,  the  record  sets  out  a  writ- 
ten assignment  of  leases  on  such  real  estate,  but  does  not  show  that 
the  leases  were  even  offered  in  evidence,  nor  contain  copie9  thereof, 
the  Supreme  Court  can  not  determine  whether  there  were  any  exist- 
ing liens  against  the  property  or  not. 

MonticeUo  Hydraulic  Co.  v.  Oreer,  492 

6.  Same. — Affidavit  of  Appraiaere. — Where  the  appraisement  was  offered, 
admitted  and  read  in  evidence  without  objection,  any  defect  in  the  affi- 
davit of  the  appraisers  would  go  only  to  the  competency  of  the  appraise- 
ment as  evidence,  and  not  to  its  weight ;  and,  where  its  admission  in 
evidence  was  not  made  a  cause  for  the  motion  for  a  new  trial,  the  ques- 
tion of  the  sufficiency  of  the  affidavit  is  not  presented  by  the  record.  lb. 

SBORT-HAND  REPORTER. 
See   Bill  of  Exgbftionb. 

SPECIAL  FINDING. 
See   Indians. 

SPECIFIC  PERFORMANCE. 
See  Vendor's  Lixn,  1. 

STATE-HOUSE  COMMISSIONERS. 

Power  to  Pay  Rent  out  of  New  State- Houae  Fund. — The  3d  section  of  the  act 
of  March  14th,  1877,  Acts  1877,  Spec.  Sess,  p.  68  to  authorize  and  pro- 
vide for  the  erection  of  a  State-House,  provides  that  "when  it  becomes 
necessary  they"  (the  State- House  Commissioners)  *•  shall  cause  the  old 
building  to  be  removed,  and  they  shall  provide  temporary  quarters  for 
the  General  Assembly,  and  for  the  officers  now  occunvine  the  present 
building,"  etc.  t'J    s         f 

Held^  that,  while  the  rent  which  might  be  paid  for  such  temporary  quarters 
could  constitute  no  p'jrt  of  the  cost  of  the  construction  of  the  new  build- 
ing, yet  the  direction  to  the  cnmmissioners  to  furnish  such  quarters  im- 
plied the  power  and  duty  to  pay  therefor,  which  mav  be  done  out  of  the 
fund  known  as  the  *«New  State-Hou«e  Fund,"  tliere  being  no  other 
available  for  that  purpose.  WUliams  v.  Mansur,  41 

STATUTE  CONSTRUED. 
See  Descents;  Fees  and  Salakiks  ;  Railroai),  9;  State-Housb  Commis- 
sioners ;  Taxks.  1;  Vknuk,  Change  of,  4. 

STATUTE  OF  FRAUDS 
See  Execution,  3;  Vendor's  Lien,  4. 

STATUTE  OF  LIMITATIONS. 
See  Criminal  Law,  7;  Rescission  1;  Vendors  Lien,  1;  Will,  1. 

SUBSCRIPTION. 
See  CoNTRAOT,  4;  CorKNAWT,  8. 

SUMMONS. 
See    Pbocssb. 
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SUNDAY. 
See  Cities  and  Towks,  1. 

SUPREME    COURT. 
See  Contract,  2;  Criminal  Law,  8,  8, 10,  26;  Execution,  3;  Practick, 
9,  11;   Promissory   Note,  9;   Rights   of   Property,  8;  Sheriff's 
Sals,  6,  6;  Venue,  Change  of,  S, 

1.  Weight  of  Evidence. — Practice. — The  Supreme  Court  will  not  disturb  a 
verdict,  upon  the  mere  weight  of  the  evidence.  N(we  v.  Tw:ker,  15 

2.  Rehearing. — Failure  to  Pass  on  Pleading  ^~A  plaintiff  can  not  complain, 
as  ground  for  a  rehearing,  of  the  failure  of  the  Supreme  Court  to  pass 
upon  the  sufficiency  of  his  own  complaint,  which  has  been  questioned 
by  the  defendant  only.  Case  v.  Johnson,  31 

8.  Same. — Failure  to  Pass  on  Cross  Error. — ^Where  a  cause  is  reversed 
upon  an  error  assigned  by  the  appellant,  the  Supreme  Court  need  not 
consider  a  question  raised  by  a  cross  error.  lb. 

4.  Excessive  Damages. — New  Trial. — Where  excessive  damages  is  not  as- 
signed as  cause  for  a  new  trial,  it  will  not  be  considered  by  the  Supreme 
Court.  Kelso  v.  Wolf,  105 

5.  Refusal  to  Strike  out  part  of  Pleading, — ^The  overruling  of  a  motion  to 
strike  out  part  of  a  pleading  is  not  available  as  error,  in  the  Supremo 
Court.  Woollen  v.  Wishmier.  108 

6.  Striking  out  Part  of  Pleading. — Harmless  Ruling  on  Motion. — Error  in 
refusing  to  strike  out  parts  of  a  pleading  is  not  available. 

Hon  V.  Hon,  liSo 

7.  Harmless  Ruling  on  Demurrer. — Error  in  sustaining  demurrers  to  para- 
graphs alleging  facts  admissible  in  evidence  under  a  remaining  para- 
graph is  not  available.  /&. 

8.  New  Trial. — A  cause  for  a  new  trial,  alleging  error  in  the  trial  court, 
"in  the  *  decision  in '' a  case  decided  by  the  Supreme  Court,  pre- 
sents no  question  for  decision.  Luce  v.  Sh<^y  152 

9.  Failure  to  Demur  or  Move  in  Arrest  — Assignment  of  Error  —  Waiver. 
— A  failure  to  demur  or  move  in  arrest  of  judgment  does  not  waive  the 
right  to  question  the  sufficiency  of  a  complaint,  for  the  first  time,  in  the 
Supreme  Court  by  an  assignment  of  error.  But  assignments  of  error 
in  that  court,  questioning  the  sufficiency  of  each  paragraph  separately, 
amount  only  to  a  single  assignment  of  error,  questioning  the  sufficiency 
of  the  complaint  as  a  whole ;  and.  if  any  paragraph  be  sufficient,  the 
insufficiency  of  any  other  paragraph  will  not  avail  to  reverse  the  judg- 
ment below.  Cole  v.  Wright,  179 

10.  Appeal. — Amount  in  Controversy  — An  appeal  will  lie  to  the  Supreme 
Court  from  a  judgment  rendered  in  the  circuit  court  in  a  case  originat- 
ing before  a  board  of  county  commissioners,  though  t|ie  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  does  not  exceed  $50. 

Board  of  ComnCrs  v.  Binford,  208 

11.  Record  — New  Trial  — Surprise. — Affidavit. — Bill  of  Exceptions. — Where 
a  motion  for  a  new  trial  is  based  upon  affidavits  alleging  **  surprise/'such 
affidavits  must  be  made  part  of  the  record  by  a  bill  of  exceptions,  to 
present  any  question  on  tbe  motion  to  the  Supreme  Court. 

Lewis  V.  Ewing,  282 

12.  Brief — An  appellant's  brief  should  contain  more  than  a  mere  abstract 
of  the  proceedings  below,  and  a  merely  general  statement,  without  argu- 
ment, of  his  objections  to  such  proceedings.  Millikan  v.  State,  §88 

18,  Interrogatories  to  Party y  made  part  of  Record  by  Bill  of  Exceptions,  or 
Order  of  Court. — Interrogatories  put  by  a  party  to  an  opposite  party, 
a  motion  by  the  latter  to  have  them  struck  out,  the  ruling  of  the  court 
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thereon,  and  the  answers  thereto,  can  be  made  part  of  the  record,  on  ap- 
peal to  the  Supreme  Court,  only  by  a  bill  of  exceptions  or  by  order  of 
the  court  below.  Stott  v.  Smithy  298 

14.  Same, — Harmless  Error. — Whfere  the  answers  to  such  interrogatories  are 
not  given  in  evidence,  error  in  refusing  to  strike  them  out  is  harmless.  lb, 

16.  Pleading  Struck  Out — How  Made  Pari  of  Record. — A  pleading 
struck  out  on  motion  forms  no  part  of  the  record  on  appeal  to  the  Su- 
preme Court,  unless  made  such  by  order  of  the  court  below,  or  set  out  in 
a  bill  of  exceptions  lb, 

16.  Same. — Refusal    to    give  Instruciions  Asked. — Record, — Presumption. — 

Where  the  record  does  not  show  that  the  court  below  did  not  give  **tho 
general  instructions  to  the  jury,"  required  by  section  824  of  the  practice 
act,  the  Supreme  Court  will  presuni^  that  such  instructions  were  given, 
and,  therefore,  that  the  substance  of  instructions  asked  and  refused  was 
covered  by  such  "  general  instructions."  lb, 

17.  Same, — Instruction  Asked  must  be  Signetl, — Error  can  not  be  assigned  upon 
the  overruling  of  a. motion  for  a  new  trial,  based  upon  a  refusal  to  give 
unsigned  instructions.  lb, 

18.  Same — Misconduct  of  Juror, — Affidavit, — Record. — "Where  a  motion  for  a 

new  trial  is  based  upon  alleged  misconduct  of  a  juror,  it  must  be  sus- 
tained by  affidavit;  and  both  the  motion  and  affidavit  must  b<^  made 
part  of  the  record  by  bill  of  exceptions  or  order  of  court,  to  present  any 
question  thereon  to  the  Supreme  Court.  lb. 

19.  Weight  or  Suffidenry  of  Evidence, — Record. — Failure  to  set  otit  oil  the 
Boidetice  in  BUI  of  Exceptions. — The  Supreme  Court  will  not  disturb  a 
v(*rdict  or  finding,  upon  any  question  as  to  the  weight  or  sufficiency  of 
the  'evidence,  where  it  is  apparent  that  the  bill  of  exceptions  does'  not 
contain  all   the  evidence.  Millikan  v.  State^  ex  rel ,  810 

20.  Appeal  io^  after  Payment  of  Judgment  — County  Auditor  and  Treasurer. 
— A.  county  treasurer  has  authority  to  receive  and  receipt  for,  and 
the  county  auditt^r  has  power  to  give  a  quietus  for,  the  amount  of  a 
judgment  recovered  on  the  bond  of  a  defaulting  county  treasurer,  for 
moneys  due  the  county;  and,  although  such  receipt  and  quietus  be 
given  without  the  sanction  of  the  county  commissionci-s,  an  appeal 
by  the  plaintiff  will  not  afterward  lie  to  the  Supremo  Court,  from  such 
judgment  StatCt  ex  rel  ^  v.  Hebel^  814 

21.  Weight  of  Evidence. —The  Supreme  Court  will  not  disturb  a  finding  or 
verdict  on  the  mere  weight  of  the  evidence.  Barclay  v.  Miers,  846 

22.  Practice. —  Waiver  —  Weight  of  Evidence. — See  opinion. 

Leonard  v.  Barnett,  867 

23.  Brief —Requis'.ie^  of — See  opinion.  Wilson  w .  Holloway^  4fyi 

24.  Parties  to  App'jal. — Appeal  by  one,  in  name  of  several  Co-Parties,— Ir- 
regularity ^Notice. — The  record  of  a  cause  in  the  Supreme  Court 
showed  that  an  appeal  had  been  taken  bv  one  only  of  several  code- 
fendant«,  and  an  assignment  of  errors  made  in  the  name  of  all.  as  co- 
appellants;  that  due  notice  had  been  given  to  the  plaintifl' below,  as 
sole  appellee;  that,  upon  t^e  call  of  the  cause  for  submission,  the  appel- 
lee was  called  and  defaulted,  and  some  of  the  appellants  appeared  as 
such  by  attorney;  **  and  that  it  appearing  to  the  "  Supreme  *'  Court  that 
the  other "  appellants  had  "  been  served  with  notice  of  said  appeal, 
and  proof  thereof  filed,*'  thev  were  called,  came  not,  and  failed  **  to 
decline  to  join  in  said  appeal,'*  whereupon  it  was  "  ordered  that  they  " 
should  '*  be  regarded  as  having   joined  in  said  appeal.*' 

Heldy  that,  as  the  appellee  had  failed  to  appear  and  resist  the  making  of 
such  order,  and  had  failed,  during  the  whole  of  the  term,  to  seek  to 
have  said  order  set    aside,  he  could  not  afterward  take  advantage  of 
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any  irregularity  therein,  and  such  co-defendants  will  be  deemed  regu- 
lar CO  appAlants.  Hunter  v.  Chrisman,  446 

25.  Bill  of  Exceptiona. — Petition  for  Rehearing. — Where  an  objection  to  a 
bill  of  exceptions  was  not  referred  toby  the  appellee  in  his  original  brief, 
and  is  for  the  first  time  presented  in  his  petition  fur  a  rehearing,  it 
will  not  then  be  considered  by  the  Supreme  Court.  The  appellee  is 
as  much  bound  to  present  in  the  first  instance  all  the  questions  relied 
upon  by  him  as  is  the  appellant,  and  his  failure  to  do  so  operates  in 
the  same  way,  against  him,  upon  his  application  for  a  rehearing. 

Utuierioood  v.  Satnple,  446 

26.  Surplusage, — Harmless  Error.— Pleading, — The  overruling  of  a  motion 
to  sTrike  surplusage  out  of  a  pleading  is  not  available  as  error,  in  the 
^^UJr^enle  Court  Doss  v.  DUmars,  461 

27  Rehearing. — Motion  to  Dismiss  Appeal — Failure  to  Brief, — A.  rehearing 
will  not  be  granted  to  an  appellee,  (who,  though  appearing  to  the  ap- 
peal, has  failed  to  file  a  brief  or  make  an  argument,)  to  allow  him,  for 
the  first  time,  to  move  to  dismiss  the  appeal,  or  present  reasons  for 
affirming  the  judgment.  Board  of  Comm*rs  v.  Hall^  469 

28.  Practice  — Interrogatories  to  Party, — Bill  of  Exceptions. — Record. — In- 
terrogatories to  a  party,  a  motion  to  strike  them  out,  and  the  decision 
of  the  court  thereon,  must,  to  present  any  question  to  the  Supreme  Court, 
be  made  part  of  the  record  by  a  bill  of  exceptions,  or  in  some  other  legal 
manner.  Kennedy  v.  Richardson,  524 

29.  Same. — Pleading  Struck  Out, — A  motion  to  strike  out  a  paragraph  of  a 
pleading,  the  pleading  itself,  and  the  ruling  of  the  court  thereon,  must  be 
set  out  in  the  record  by  a  bill  of  exceptions,  or  in  some  other  1<^1  manner, 
to  present  any  question  thereon  for  the  decision  of  the  Supreme  Court.  Ib^ 

80.  Assignment  of  Errors, — Transcript  — Under  section  568,  2  R  S.  1876,  p. 
244,  the  asi^ignment  of  errors  on  the  transcript  of  the  pr.>ceMing8  of  the 
court  below  constitutes  the  appellant's  complaint  in  the  Supreme  Court, 
and  no  questions  are  presentCKcl  except  such  as  fairly  arise  under  the 
errors  assigned.  lb, 

81.  Appeal  Taken  too  Lnte— Under  the  act  of  March  14th,  1877,  Acts  1877, 
Spec.  Scss.,  p.  59,  amending  section  561  of  the  practice  act,  an  appeal 
to  the  Supreme  Court,  taken  July  15th,  1879,  from  a  judgment  renaered 
in  June,  1878,  was  too  late.  L.,  N.  A.  ^  G  R.  W,  Co.  v.  Boland,  696 

82.  Same, — Agreement  by  Attorney. — An  agreement,  in  such  case,  by  the  attor> 
'  neys  of  the  successful  party,  in  the  court  below,  that  the  opp'Dsite  party 

might  take  his  appeal  after  the  expiration  of  a  year  from  the  ?endition  of 
judfi^ment,  not  made  in  the  manner  prescribed  by  section  772,  2  R.  S 
1876,  p.  805,  is  invalid.  i&' 

88.  Sufficiency  of  Clerk's  Certificate  to  Record  on  Appeal. — A  certificate  of 
the  clerk  to  the  record,  as  U)llow5:  **  The  foregoing  is  a  full,  true  and  com- 
plete copy  of  all  the  papers  filed,  proceedings  had  and  judgment  ren* 
dered  in  the  above  entitled  cause  in  said  court,  on  file  and  of  record  in  my 
office,"  is  sufficient,  (m  motion  to  dismiss  the  appeal  in  the  Supreme 
Court.  Logan  v.  SmiVt,  597 

84.  Sattte.^ Notice  of  Appeal, — Afotion  to  Dismiss. — Where  it  appears  by  the 
record  that  the  appellant's  co-defendants  have  been  duly  notified  of  the 
appeal,  a  motion  to  dismiss  the  appeal,  for  the  reason  that  notice  has  not 
been  given,  will  not  be  sustained  by  the  Supreme  Court.  Jb, 

SURPLUSAGE. 
See  Railroad,  1 ;  Suprkme  Cottbt,  26. 

SURPRISE, 
See  Supreme  Court,  11. 
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SURVIVIITG  PARTNER. 
See  Partnxbship,  2. 

TAXES. 
See  County  Commissionkbs,  2,  8;  Mortqaob,  4;  Railroad;  Ybvbor's 

LiSN,  1. 

1.  StUe  f&r  Delinquent  Tcueea, — Statutory  Ckmitnietion, — A  statute  authoriz- 
ing the  sale  of  lands  for  delinquent  taxes  must  be  strictly  construed. 

Stevens  v.  Willianui,  686 

2.  Same, — Private  Sale  by  Tenon  Marshal  Void, — Lien. — A  sale  of  landf<,  by 

the  marshal  of  an  incorporated  town,  at  private  sale,  for  delinquent 
taxes  assessed  by  the  town,  is  absolutely  unauthorized  and  void;  nor 
can  the  purchaser  enforce  a  lien  for,  or  recover  back,  the  purchase- 
money,  lb, 

TBNDER. 

8&6  PARTNXR8HIP,  4;   RAILROAD,  4;   YbKDOR'S  LISK,  1. 

TIME. 
See  CiTun  and  Towns,  1;  Criminal  Law,  7;  Pajubht  and  Child,  6. 

TOWN  MARSHAL. 
See  Taxbs,  2. 

TOWNSHIP. 
See  Railroad.  « 

TRIAL  BY  JURY. 
See  Injunction,  1;  Jury. 

TRUSTS. 
See  Contract,  8;  Husband  and  Wife,  2;  NewTrial,3;  Shiritf's  Sale,  8. 

Express  Thmst  in  Personal  Property  may  be  Oreated  by  Parol. — Conversion,^^ 
Demand. — A  trust  in  personal  property  may  be  created  by  parol,  and 
where  suit  is  brought  by  the  cestui  que  trusty  aeainst  the  trustee,  for  an 
ijleged  breach  of  the  trust  by  conversion,  no  demand  need  be  alleged. 

Hon  V.  Hon,  185 
UNCERTAINTY. 
See  Partnership,  4;  Practics,  7. 

USURY. 
See  Interest. 

VARIANCE. 
See  Guardian  and  Ward,  8^    Promissory  Note,  10;    Rights  of  Prop- 
erty, 2. 

VENDOR  AND  PURCHASER. 
See  Fraud,  8;  Vendor's  Lien. 

VENDOR'S  LIEN. 
See   Covenant. 

1.  Vendor  and  Purchaser. — Parol  Sale. — Specific  Performance. — Lien  for 
Purchase -Money  and  Taxes.' — Limitations. — Demand. — Tender, — Copy  of 
Record  of  Deed  not  properly  Acknowledged. — Legalizing  Act, — Evidence. 
— Receipt. — Conveyance. — Mortgage. — Adverse  Possession. — In  an  action 
to  enforce  a  lien  against  land  for  purchase-money  and  taxes,  the  com- 
plaint alleged  that,  about  thirteen  years  prior  to  the  commencement 
of  the  suit,  the  defendant  had  entered  into  possession  of  the  land  under 
a  parol  contract  of  purchase  thereof  from  A.,  by  which  it  was  agreed 
that  the  vendor  should  retain  .the  legal  title  in  himself  until  the  pay- 
ment of  the  purchas^money,  the  time  for  which  was  not  definitely 
fixed;  that  subsequently,  the  defendant  having  paid  some  interest  only, 
A.  tendered  a  sufficient  conveyance  to  the  defendant  and  demanded  pay- 
ment; that,  at  the  request  of  the  defendant,  the  plaintiff  then  and  tnere 
paid  to  A.,  for  the  defendant,  the  purchase-money,  and  received  a  con- 
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veyance  of  the  legal  title  as  security  for  repayxnent,  the  time  for  wMch 
was  not  definitely  fixed;  that  the  defendant  had  retained  posseesloB  and 
made  valuable  improvements,  but  had  neither  repaid  the  plaintifl^  nor 
paid  the  taxes;  that  the  plaintiff,  to  protect  his  lien^had  paid  said  taxes; 
and  that,  about  three  months  prior  to  commencing  the  suit,- the  plaintiff 
had  made  and  tendered  to  the  defendant  a  sufficient  conveyance,  and 
demanded  payment,  all  of  which  the  defendant  refused. 
.  SM,  on  demurrer,  that  the  plaintiff's  cause  of  action  did  not  accrue  until 
he  bad  made  his  demand  and  tender,  and,  therefore,  the  statute  of  limi- 
tations had  not  barred  the  action.     WOBDSNy  J.,  dissented. 

Heldy  also,  a  copy  of  the  record  of  the  deed  from  A.  to  the  plaintiff  being 
part  of  the  complaint,  that  such  copy  was  proper}  and  that  the  ac- 
knowledgment of  the  same  in  another  State,  be^ire  an  officer  having  no 
seal,  and  the  recording  of  the  deed,  were  legalized  by  the  statute  of 
March  4th,  1876.    Acts  1876,  Reg.  Sess.,  p.  61. 

Heldy  also^  that  the  plaintiff,  in  accepting  such  corve^anoe  from  A.,  stood 
simply  in  the  position  theretofore  occupied  by  A.,  i.  e,  he  held  the  legal 
title  in  fee-simple,  as  vendor,  for  security,  while  the  equitable  title  was 
in  the  defeadant,  as  vendee. 

Held^  also,  that  the  record  of  such  deed  was  competent  evidence,  as  were 
also  the  treasurer's  receipts  for  taxes  paid  by  the  plaintiff. 

Htldf  also,  that  the  defendant's  possession  was  not  adverse  to  the  plaintiff. 

Cole  V.   Wright,  179 

2.  Same. — Defence, — Fraud, — It  was  not  a  sufficient  answer  in  such  case  to 
allege  that  the  plaintiff,  in  taking  such  conveyance  from  A.,  had  intended 
to  defraud  the  defendant,  such  answer  alleging  also  that  the  plaintiff  had 
paid  such  purchase-money  at  the  defendant's  request.  lb. 

8.  Same, — Abandonment  of  Lien, — It  was  not  sufficient  to  answer  in  such 
action,  alleging  acts  indicating  an  abandonment  bv  the  plaintiff  of  his 
lien,  for  he  held  the  legal  title,  and  not  a  mere  naked  lien,  as  security 
for  repayment.  lb. 

4.'  Same. — Statute  of  Frauds, — Contract  not  to  be  Peformed  within  a  Year. — 
The  6th  clause  of  section  1  of  the  statute  of  frauds,  relating  to  parol 
contracts  not  to  be  performed,  within  a  year,  does  not  apply  to  contracts 
for  the  sale  of  real  estate.  •  lb. 

6.  Same. — Counter'daim.Svidenee, — A  paragraph  of  answer  alleged  the 
plaintiff's  denial  of  any  title  in  the  defenaant,  his  sale  and  convey- 
ance of  the  same  to  B.,  the  bringing  of  a  suit  by  the  latter  against  the 
•  defendant,  and  that  the  latter  had  been  put  to  great  expense  in  defeat- 
ing that  suit. 

Heldf  on  demurrer,  that  such  facts  constitute  no  basis  for  a  counter-claim. 

Held,  also,  the  defendant  having  put  in  evidence  such  deed  of  conveyance 
by  the  plaintiff  to  B.,  that  it  was  competent  to  put  in  evidence  B.'s  re- 
conveyance to  the  plaintiff.  lb. 

VENIRE  DB  NOVO. 

See  Promissory  Note,  16;  Vhrdict. 

VENUE,  CHANGE   OF. 
See  Attorkxy. 

1.  CTuinge  of  Judge, — Ajguiavit  for. — Rule  of  Court — If  an  affidavit  for  a 
change  of  judge  complies  with  the  material  requirements  of  the  statute 
on  that  subject,  the  change  must  be  granted,  though  the  affidavit  fail  to 
allege,  as  required  by  a  rule  of  the  court  where  it  is  filed,  that  the  ap- 
plicant believes  he  has  a  good  cause  of  action  or  defence,  and  that  the 
application  is  not  made  merely  for  delay.  Kruts  v.  Howard^  174 

2.  Same. — Co-Party  may  take  Change. — Effect  of. — ^One  or  more  co-parties 
to  an  action  may  take  a  change  of  venue,  and  thus  change  the  venue  as 
to  his  co-parties  as  well  as  himself.  lb. 
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'S,  Same, — Reversal  of  Judgment  in  Supreme  Court, — Where  a  change,  so 
asked,  is  erroneously  refused,  the  Supreme  Court  will  reverse  the  judg- 
ment as  to  all  of  such  parties.  R. 

4.  Decedents*  Estates,  —  Claim.  —  Civil  Action.  —  Statute  Construed. —  A 
claim,  filed  against  a  decedent's  estate  and  entered  upon  the  appearance 
docket  for  trial,  is  a  civil  action  within  the  meaning  of  the  statute  au- 
thorizing changes  of  venue  in  civil  actions.  Lester  v.  Lester,  201 

VEKDICT. 
See  Criminal  Law,  4,  8;  Pbomissobt  Notb,  15. 

'General  and  Special. — Venire  de  Novo. — Where  there  is  both  a  general  and 
special  verdict,  eroor  in  refusing  to  strike  6ut  the  former  is  not  avail- 
aole,  if  the  latter  be  sufficient;  and  in  such  case  a  venire  de  novo  should 
be  refused.  Webster  v.  Bebinger,  9 

VERIFICATION. 
See  Pleading,  1 ;  Rights  oy  I^ropkbty,  8. 

VOLUNTARY  PAYMENT. 
See  Con  version,  2  ;  Covenant,  1. 

WAIVER. 
.'See  Criminal  Law,  27;  Evidence,  9;  Harmless  Ruling;  Jury;  Plead- 
ing, 1;  Practice,  2,  8;  Supreme  Court,  9,  22. 

WARRANTY. 

See  Former  Adjudication,  1;  Mortgage,  4. 

WATER-WORKS. 
See  Cities  and  Towns,  8  to  6. 

WEIGHT  OF  EVIDENCE, 
^ee  Criminal  Law,  8, 18;  Execution,  8;  Supreme  Court,  1, 19,  21,  22. 

WIDOW.  •  , 

See  Descents. 

WILL. 
See  Guardian  and  Ward,  1. 

1.  Action  to  Contest — Limitation  of. — An  action  to  contest  the  validity, 
and  set  aside  the  probate,  of  a  will,  must  be  commenced  within  three 
years  after  the  will  is  offered  for  probate.  Potts  v.  Felton,  166 

2.  Same. —  Will  Attested  by  only  one  Witness  — A  will,  other  than  a  nuncu* 
pative  will,  attested  by  only  one  subscribing  witness,  is  invalid.         lb. 

8.  Same  — Mistake  of  Subscribing  Witness. — A  testator  having  completed 
and  executed  his  will,  and  his  wife  having  endorsed  thereon,  imme- 
diately at  its  close,  her  assent  to  its  terms,  one  of  the  subscribing  wit- 
nesses attested  both  the  will  and  the  assent,  while  the  other  witness,  in- 
tending only  to  attest  the  will,  by  mii^take  attested  the  assent. 

Heldj  that  tne  will  was  duly  attested.  Jb. 

4.  Construction  of. — Distribution  of  Estate, — Partial  Intestacy.-'-A.  died 
testate,  leaving  surviving  him  his  widow  and  several  children.  His 
will,  after  providing  for  the  payment  of  his  debts  and  the  expenses  of 
administration  and  naming  nis  legatees  and  the  amounts  of  their  re- 
spective legacies,  and  empowering  his  wife,  if  she  should  survive  him,  to 
make  bequests  to  a  certain  amount  to  such  persons  as  she  should 
^  think  proper  and  providine  for  the  payment  of  such  bequests  by 
his  own  executor,  contained  the  following  clause  :     **  And  if  she " 

ithe  testator's  wife)  *'  shall  fail  or  neglect  to  make  such  bequests,*  or  if 
'.  shall  survive  her,  and  there  shall  remain  a  surplus  of  money  after  the 
payment  of  all  legacies,  debts,  expenses,  etc.,  tnen  I  direct  that  such 
residue  shall  be  distributed  to  such  legatees,  heretofore  mentioned,  as 
shall  be  entitled  by  this  will  to  distribution,  in  proportion  to  the  several 
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sums  to  which  they  may  severally  be  entitled  at  the  time  of  distribu- 
tion, as  hereinbefore  provided."    His  wife  made  her  will,  disposing  of 
the  amount  named  in  the  will  of  her  husband.    Suit  by  certain  heirs, 
after  his  death,  to  compel  distribution  per  aiirpest  under  the  law,  of  f 

the  residue  of  the  estate  after  payment  of  debts,  expenses,  legacies,  etc:. 
Held,  that  it  was  the  intention  of  the  testator,  by  this  clause  of  his  will,  thaty 
if  there  should  be  such  a  **  surplus,"  it  should  be  distributed  in  the  man* 
ner,  to  the  persons,  and  in  the  proportions,  specified  in  the  will,  and 
that  there  was  no  intestacy  as  to  any  part  of  his  estate. 

Ihmer  v.  Reege,  482 
WITNESS. 
.See  EviDBNCX,  9. 
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